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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

RANDLE GRIFFIN,

Plaintiff, Caséa\o. 14-cv-14290
Hon. Matthew F. Leitman
V.

PAUL KLEE et al,

Defendants.

ORDER OVERRULING PLAINTIFE 'S OBJECTIONS (ECF #39) TO
REPORT AND RECOMME NDATION (ECF # 35); ADOPTING REPORT
AND RECOMMENDATION IN PA RT; GRANTING DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT (ECF #32); AND DISMISSING
PLAINTIFF'S AMENDED COMPLAIN T (ECF #22) WITH PREJUDICE

INTRODUCTION

Plaintiff Randle Griffin (“Griffin”) is an inmate in the custody of the
Michigan Department of CorrectionsMDOC”). Griffin alleges that several
MDOC employees — Defendants Paule&l (“Klee”), Roy Vest (“Vest”), Joe
Barrett (“Barrett”), and Michiée Parsons (“Pamns”) (collectively, “Defendants”)
— retaliated against him for exercisings ttirst Amendment rights. Griffin has
brought an action against Deftants under 42 U.S.C. § 1983SeéAmended

Compl., ECF #22)
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Defendants jointly filed a Motion faSummary Judgment on June 15, 2015
the “Motion”). (SeeECF #32.) Giriffin filed a response opposing the Motion on
July 6, 2015. $eeECF #33.) The assigned Magis&radudge issued a Report and
Recommendation (the “R&R”) on Septbar 28, 2015, recommending that the
Court grant Defendants’ Motion. Sée ECF #35.) Griffin has filed timely
objections to the R&R (the “Objections”). Sée ECF #39.) The Court has
carefully reviewed the Objectionsn@d for the reasons explained below,
OVERRULES Giriffin’s Objections.

BACKGROUND OF PLAINTIFF’'S CLAIMS AGAINST DEFENDANTS

The Court sets forth a summary of onlg #ssential facts that are relevant to
a determination of the Objections.

In December 2011, Griffin was eledteao the Warden’s Forum at the
Lakeland Correctional Facility (“LCF”). According to Griffin, the Warden’s
Forum “raised serious issues on behalf[sin] uneducated oners whom [sic]
otherwise could not seek redresghout plaintiff's assistance.” SeeAmended
Compl.,, ECF #22 at | 23, Pg. ID 128.Dn January 9, 2012, Griffin was
permanently removed from the WarderFsrum. Griffin dleges that he was
removed from the Warden’s Forumedause LCF's wardenKlee, wrote a
memorandum recommending his remov&ed id.at | 32, Pg. ID 129.) Giriffin

contends that Klee had him removednirehe Warden’s Forum because Griffin



had filed a grievance against Kledd.] Defendants counter that Griffin was
removed from the Warden's Forum becausn investigation by Investigator
Goldberg revealed that Griffin had #&atened members d¢he Warden’s Forum
and threatened to kill another prisonegeéinvestigation Report, ECF #32-2, Pg.
ID 233.)

On January 10, 2012, Vest, an MDQ@Gpector at LCF, recommended that
Griffin be transferred to another correctional facilitySeéVest Affidavit, ECF
#32-5 at § 12, Pg. ID 272.) Griffin ajjes that Vest recomended the transfer
based on Klee’'s memorandum and in ret@rafor “assisting uneducated inmate’s
[sic] seek redress of thregrievances . . . .” SeeAmended Compl., ECF #22 at {
51, Pg. ID 132.) Vest denies that ghi¢ion and says that he recommended the
transfer because he received multiple clanmps from other inmates indicating that
Griffin, among other things, intended tckéacontrol of the Warden’s Forum and
stage an assault against a prison offici@egVest Affidavit, ECF #32-5 at | 6-
10, Pg. ID 270-71.) On Janya?0, 2015, Griffin was &msferred to the G. Robert
Cotton Correctional Facility (“JCF”).

When Griffin arrived at JCF, he was Is&d in a security Level Il unit. But
shortly after his arrival, Griffin was readsified to security Level IV — a more
restrictive security level. Griffin allegethat Barrett, a former deputy warden at

JCF, reclassified Griffin to Level IVbecause of a March 22, 2011 memorandum



issued by . . . Klee and a January, 2012 Notice of Intent issued by [LCF]
Inspector Vest.” (Barrett #idavit, ECF #32-6 at { 479. ID 278.) Barrett denies
that allegation and says that Griffin’'s satgulevel was raised “due to a lack of
bed space at Level Il.'SgeBarrett Affidavit, ECF #32 at § 5, Pg. ID 278.)

Griffin also alleges that Parsons, @&ssistant Resident Unit Supervisor
(“ARUS”) at JCF, improperly authorized$h(Griffin’s) placement in Level IV and
refused to reclassify Griffin to Level fin retaliation for complaints he filed
against . . . Deputy Warden Barrett . . (Parsons Affidavit, ECF #32-7 at 4, Pg.
ID 293.) Parsons, however sasts that she did not hatree authority to determine
Griffin’s security level and that she dribt cause his placement or retention in
Level IV. (Seeidat Y 5, Pg. ID 293.)

Griffin asserts the following claims agat Defendants. First, Griffin asserts
that Klee recommended his removal frora WWarden’s Forum in retaliation for his
(Griffin’s) filing a grievance against Kk and for his (Griffi's) providing an
eyewitness account that Klee alldhe assaulted a fellow prisoner.SdePIs.’
Response Br., ECF #33 at 1, Pg. ID 317.)

Second, Griffin alleges that Vestcmammended that Griffin be sent to
solitary confinement and eveerally transferred from LCRo JCF “due to Warden
Paul Klee’'s memo permanently prohibgi plaintiff's participation in any

Warden’s Forums.” eeAmended Compl., ECF #22 aB%, Pg. ID 129.)
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Third, Griffin alleges that when he w#ransferred to J& Barret improperly
increased Griffin’s security level frorhevel Il to Level IV in retaliation for
alleged rumors that he (&) was “trying to take over the Warden’s Forum.”
(Id. at 1 39, Pg. ID 130.)

Fourth (and finally), Griffin alleges #t Parsons refused to lower Griffin’s
security level in retaliation for filing inmate grievances and a lawsuit against
MDOC officials. See idat { 55-56, Pg. ID 132-33.)

THE R&R

The Magistrate Judge evaluated ffaris claims against each Defendant
individually. The Magistrate Judge firgtentified the three elements of Griffin’s
First Amendment retaliation claim: thélt) he was engaged protected conduct;
(2) Defendants took an adge action against him thatould deter a person of
ordinary firmness from continuing to ermggain that conduct; and (3) there is a
causal connection betweetne allegedly-protectecconduct and Defendants’
adverse actions.SeeThaddeus-X v. Blatterl75 F.3d 378, 394 (6th Cir. 1999).
The Magistrate Judge concluded that eatleriffin’s claims against Defendants
failed because he had not established Brefendants took any retaliatory action
against him for engaging in protected condu&eeR&R, ECF #35 at 14, 17, 19,

20, Pg. ID 396, 399, 401, 402.) Specificallye Magistrate Judge determined that



each Defendant would have taken thensaaction even in the absence of the
allegedly-protected activity.Sge id).

The Magistrate Judge also assdsatether Defendants Klee and Parsons
had the decision-making authority to laoize the allegedly retaliatory actions
taken against Griffin. The Magistratitudge concluded that Griffin did “not
[provide] sufficient evidenc#o dispute Defendant Klee’'s sworn statement that he
was not the decision maker and therefdi@ not have authdy to permanently
prohibit Plaintiff from being a member tie Warden’s Fom.” (R&R, ECF #35
at 13, Pg. ID 395.) Likewise, the Magisgaudge concludedahGriffin did “not
provide any evidence to indicate thaefendant Parsons waa decision maker
capable of increasing or decreasing his security levéd.’at 20, Pg. ID 402.) As
a result, the Magistrate Judge conclidiat neither Klee nor Parsons took
retaliatory action against Griffin because they did not have final decision-making
authority.

Griffin’'s Objections to the R&R (EF #39) are described in detail below
with respect to each Defendant.

GOVERNING LEGAL STANDARD

This Court reviewsle novothe portions of the R&R to which a party has

have. SeeFed. R. Civ. P. 72(b)(3).



A movant is entitled to summary judgntevhen it “shows that there is no
genuine dispute as to any material factSEC v. Sierra Brokerage Services, Inc.,
712 F.3d 321, 326-27 (6th Cir. 2013) (citiAgderson v. Liberty Lobby, In&/77
U.S. 242, 251-52 (1986)) (quotats omitted). When reviewing the record, “the
court must view the evidence in the lighbst favorable to the non-moving party
and draw all reasonable imémces in its favor.”Id. “The mere existence of a
scintilla of evidence in support of éh[non-moving party’s] position will be
insufficient; there must bevidence on which the jury could reasonably find for
[that party].” Anderson 477 U.S. at 252. Summary judgment is not appropriate
when “the evidence preserdssufficient disagreement to require submission to a
jury.” Id. at 251-52. Indeed, “[c]redibilitgleterminations, the weighing of the
evidence, and the drafting of legitimateferences from the facts are jury
functions, not those of a judge.Id. at 255.

ANALYSIS
A. Warden Paul Klee

Griffin alleges that his participation in the Warden’s Forum was protected
conduct under the First Amendment and tkkte had him (Griffin) permanently
removed from the Warden’'s Forum iretaliation for exercising his First
Amendment rights. Klee dess this allegation, and hHes submitted an affidavit

in which he states, among other thingsat he recommended that Griffin be



removed from the Warden's Forum bdsentirely upon the results of an
investigation into Griffin’s alleged mconduct by Investigator Goldber&eeKlee
Affidavit, ECF #32-2 at 2-7Pg. ID 223-28.) Goldberg reported that Griffin had
coerced and threatened another inmaté that Griffin had been involved in a
violent attack on another inmaté&eelnvestigation Report, ECF #32-2 at 12, Pg.
ID 233.) The Magistrate Judge concludbdt in light of Klee’'s sworn statement
that he acted against Griffin based upgbe Goldberg report, Griffin could not
establish that his allegedly-protected atyiyplayed any rolen the adverse action
taken against himSeeR&R, ECF #14 at 14-15, Pg. ID 396-97.)

Griffin objects that the Magistratdudge should not have considered
Inspector Goldberg’s report because itswaelf serving hearsay.” (Objections,
ECF #39 at 3, Pg. ID 418.) Griffin complains that the record does not contain any
affidavits from any person with firstand knowledge of hkialleged misconduct
that was described in the Inspector Goldberg’s reptdt.at 4, Pg. ID 419.)

But the relevant question with respéatthe causation element of Griffin’s
First Amendment retaliation claim againklee is not whether Investigator
Goldberg’s report was reliable, trustworttyr, admissible into evidence. Instead,
the question is: did Klee rely entirely @he report when he recommended that
Griffin be removed from the Warden’s Forun&mply put, if Klee relied entirely

on the report, then Klee did not recormdeGriffin’s removal based in part upon



Griffin’s allegedly-protected activity, ral Griffin’s claim against Klee fails.
Griffin’s insistence that the Goldberg repwas untrustworthy hearsay simply has
no bearing on the dispositive questionadfether Klee acted against Griffin based
on that report.

Griffin has not presented sufficierdvidence to counter Klee's sworn
statement that he based his recommeaddb remove Griffin from the Warden’s
Forum on the Goldberg report and that het mbt act against Griffin, even in part,
based upon Griffin’s protected conductAccordingly, the Magistrate Judge
properly concluded that Ke is entitled to summary judgment and Griffin’s
objection is overruled.

B. Inspector Roy Vest

In the Motion, Vest asserts that mecommendation to trafer Griffin to a
different facility was not imetaliation for engaging in pretted conduct. In Vest's
sworn affidavit, he explains that he contlutan investigation into Griffin after he
(Vest) received information that Griffiwas planning to engage in disruptive
behavior, including a possiblesault against prison staf6deVest Affidavit, ECF
#32-5 at 1-5, Pg. ID 269-73Yest says that his investigon corroborated some of
the information he had received concernihg potential threat posed by Griffin.
(Id.) Vest also says that during his intrgation, he reviewe@ memo from Klee

explaining that Griffin had been pern@artly barred from serving on any Warden'’s



Forum. (d.) Vest says that based upon his stigation, he concluded that Griffin
posed a security risk, and he recomaed to the Security Classification
Committee (the “SCC”) that Griffin be transferred to another facility.) ( The
SCC thereafter decided to transfer Griffin to JCHd.)( Prior to his transfer,
Griffin was placed into administrative segregatiotl.)(

The Magistrate Judge concludedathVest was entitled to summary
judgment because Griffin hawbt countered Vest's shomg that he (Vest) took
action against Griffin based upon the resuoltshis investigdon, not based upon
any of Griffin’s allegedly-protected conducin other words, the Magistrate Judge
concluded that Griffin had failed to eate a material factual dispute on the
causation element of his retaliation claim.

Griffin objects that Vest's investagion relied upon unsskantiated hearsay
and that Vest lacked sufficient relisbbnd admissible evidence to support his
conclusion that Griffin posed ardat to institutional security.SgeeObjections,
ECF #39 at 6-8, Pg. ID 421-23.) But likés objection with respect to Defendant
Klee, this objection misses the mark. eTlssue with respect to the causation
element of Griffin’s claimagainst Vest is not whether Vest's investigation and
conclusions were reliabl and based upon admissible evidence. Rather, the
guestion is: did Vest act against Griffin basgon the results of his investigation?

If Vest took action based upon his investiga work, and not based upon Griffin’s
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allegedly-protected activity, then Griffintetaliation claim against Vest fails even
if Vest's investigation was deficient isome respects. Griffin has not presented
evidence to rebut Vest's sworn stateminatt he acted against Griffin based upon
his investigation and not based upon aliggedly-protected conduct by Griffin.
Thus, the Magistrate Judge correctlgncluded that Griffin’s retaliation claim
against Vest fails.
C. Deputy Warden Joe Barrett

Barrett concedes that he was respondiim@eclassifying Griffin from Level
Il security to Level IV security. BuBarrett has submitted a sworn affidavit in
which he says that he ditbt know about Griffin’s pripalleged protected activity
when he made the decision ptace Griffin in Level IV. GeeBarrett Affidavit,
ECF #32-6 at 2-3, Pg. ID 278-79.) Badtradded that Griffin was assigned to
Level IV due to a lack of bed space invekll. The Magistree Judge concluded
that Barrett was entitled summary judgment because this statement showed that
Griffin’s allegedly-protected conduct did not in any way smBarrett to act
against Griffin and because Griffin didot offer any evidence to contradict
Barrett's claimed lacked of knowledge.

Griffin objects on the ground that has offered evidence that Barrett knew
about his allegedly-protected activity. Has not. Griffin directs the Court to

allegations in his sworn Amended Comptaiout those allegations do not properly
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establish Griffin’s allegetnowledge. The allegationecount hearsay statements
from Defendant Parsons to the effecittBarrett knew abougriffin’s allegedly-
protected conduct. SeeAmended Compl., ECF #22 §t39, Pg. ID 130.) But
such hearsay cannot be used to create tarimlfactual dispute on the issue of
Barrett's knowledge.SeeSperle v. Mich. Dep’t of Correction297 F.3d 483, 495
(6th Cir. 2002) (party cannot rely updrearsay to create a genuine issue of
material fact). Accordingly, the Magistrate Judgerrectly concluded that Barrett
is entitled to summary judgment and Griffin’s objection is overruled.
D. ARUSMichelle Parsons

As noted above, when Griffin arrived aCF, he was plad in Level IV
housing at the direction of Defendant Barrett. Defendant Michelle Parsons was the
ARUS assigned to Griffin’devel IV housing unit at the Cotton facility. Griffin
alleges that Defendant Parsons decliteeglace him on the “move-down list” — a

list of prisoners to be moved to a lowecarity level when ppropriate — and that

! The Court’s ruling that Griffin cannaely on hearsay statements to create a
material factual dispute is not at all amsistent with its rulig above that Klee and
Vest are entitled to summary judgmeneewvthough the Goldberg investigation
allegedly contains out of court statemelysa group of declarants. The Court did
not consider the Goldberg report or anytloé statements therein for the truth of
the matter asserted. Instead, as exptheigove, the sole relevant question with
respect to that report was: did Klee andsveely upon it. In contrast, Griffin
offers the statements identified above tovar the truth of an essential element of
his retaliation claim. In this contexte statements are inadmissible hearSae
Fed. R. Evid. 801(c). He may not usésthearsay to create material factual
dispute.
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she did so in retaliation for his prior ajledly-protected activity. Griffin insists
that this misconduct by DefenulaParsons prevented himom being transferred to
a less restrictive, Level Il housing unit.

Defendant Parsons has sutted a sworn affidavit in which she states that
she did not have the authority to ovdeiDefendant Barrett'decision to house
Griffin in a Level 1V setting. $eeParsons Affidavit, ECF #32-7 at 3, Pg. ID 293.)
This affidavit negates Griffin’'s claim & he was harmed Wdyefendant Parsons.
Simply put, because Defendant Parsomgld not have moved Griffin to a lower
security level in contravention of Defgéant Barrett's decision to place Griffin in
Level IV housing, Defedant Parsons could have metaliated against him in the
manner he alleges.

Griffin has submitted two sworn statents — his own statement in the
Objections and a declaration from his wiehat, he says, create a material factual
dispute as to whether Defendant Passbad the authority to place him on the
move-down list. The Cotirconcludes that these statements do not create a
material factual dispute dhe authority issue.

First, Griffin states under oath tHaefendant Parsons did have the authority
to place him on the move-down ligteeObjections, ECF # 39 at 11, Pg. ID 426),
but he offers no factual basis for thasertion. He does not aver that he has

knowledge about the MDOC'’s chain oframand, nor does he identify any facts

13



that would suggest that Defgant Parsons had the auihoto override the express
decision of her superior, Defendant Barrett (a deputy warden) concerning the level
of housing in which Griffin should reside. While an MDOC employee in
Defendant Parsons’ position mggnerallyhave the authority to place inmates on
the move down list, Griffin has not idifired any evidence that could support a
finding that she had &éauthority to do stiere— in contravention of a directive
Issued by her superior.

Indeed, Griffin’s own grievances cagrming his custody level confirm that
Defendant Barrett, ndefendant Parsons, was respblesfor Griffin’'s continued
confinement in Level IV. As Griffin remained in Level 1V, he complained to
Barrett and then filed a grievance agaiBatrett when Barrett did not cause him to
be transferred to Level Il. SeeGrievance, ECF #33, P¢D 354.) Even five
weeks in to his stay in Level IV, Griffiwas complaining that Barrett, not Parsons,
caused his confinement the higher level.ReeGrievance Appeal, ECF #33, Pg.
ID 357.)

Second, the declaration of Griffinisife does not support Griffin’'s claim
that Defendant Parsons had authority ro@iffin’'s custody level placement.
Griffin’s wife complains about DefendarRarsons, but she does not say that
Parsons had the authority to move Griffin. On the contrary, Griffin’'s wife

highlights Defendant Parsons’ repeatsttements that (1) Defendant Barrett
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“ordered” that Griffin be placed in LevéV/ and (2) Griffin would have to remain
in that level “per Dputy Joseph Barrett.”

In sum, Griffin has not shown that tleeis a material factual dispute with
respect to Defendant Parsodshnial that she played any role in Griffin’s continued
detention in Level IV. Accordingly, thelagistrate Judge properly concluded that
Defendant Parsons is entdléo summary judgment.

CONCLUSION

For the reasons explained aboMe|S HEREBY ORDERED THAT:

1. Griffin’s Objections to the portizss of the R&R addressed above are
OVERRULED;

2. The portions of the RR addressed above aADOPTED and the
suggestion in the R&R thaummary judgment be granted in favor of all
Defendants i&fDOPTED;

3. Defendants’ motion for summary judgmenGRANTED;

4. All claims asserted by Griffi in the Amended Complaint are
DISMISSED WITH PREJUDICE.

IT1S SO ORDERED.

s/MatthewF. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: February 23, 2016
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| hereby certify that a copy of thieregoing document was served upon the
parties and/or counsel of record on keby 23, 2016, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(313)234-5113
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