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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

BRIAN A. MULLALLY, M.D.,
Plaintiff/Counter-Defendant, Cado. 14-cv-14433

Hon. Matthew F. Leitman
V.

STANDARD INSURANCE COMPANY,

Defendant/Counter-Plaintiff.

ORDER GRANTING DEFENDANT'S MOTION TO DISMISS AND FOR
DEFAULT JUDGMENT (ECF #22) AND DISMISSING PLAINTIFF'S
FIRST AMENDED COMPLAINT (E CF #15) WITH PREJUDICE

INTRODUCTION

This action is a dispute between an insurance company and one of its
insureds. Plaintiff/Counter-DefendaBtian A. Mullally, M.D., (“Dr. Mullally”)
alleges that Defendant/Counter-Ptdfn Standard Insurance Company
(“Standard”) failed to mke certain payments owing to him under a “Business
Overhead Expense” insurance policy he pasgd from Standard (the “Policy”).
(SeeFirst Am. Compl., ECF #15 at 2, Pg. @®.) Standard disputes that it owes
Dr. Mullally any payment under the Policgnd it has filed counterclaims seeking
recovery of certain payments it did matkeDr. Mullally (totaling $133,103.29).

(SeeDef.’'s Ans., ECF #11 at 7, Pg. ID 74.)
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Standard has now filed a motion to dismiss Dr. Mullally’s claims and for a
default judgment on its counterclaims (the “Motion”). (ECF #22.) For the reasons
explained below, the CouBRANTS the Motion.

RELEVANT FACTUAL BACKGROUND

Dr. Mullally purchased the Paly from Standard in 2004.S¢ePolicy, ECF
#16-1 at 6, Pg. ID 121.) The Policy peétsnDr. Mullally to seek reimbursement
for his business’s “Covered Expenses” during periods of personal disalSkty. (
id. at 7, Pg. ID 122.) The Policy defméCovered Expenses” as the insured’s
“share of business expenses incurredatiocable in [the insured’s] regular
occupation...that are ordinary and necegsarthe operation of [the] business or
profession.” [d. at 8, Pg. ID 123.)

In mid-2013, Dr. Mullally was diagnosed with liver cantefSeeFirst Am.
Compl., ECF #15 at 2, Pg. ID 96.) Qtay 20, 2013, Dr. Mullally submitted a
claim for Covered Expenses under the Bolihile he sought treatment for his
cancer. $eeDef.’'s Ans., ECF #16 at 12, Pg. 11D9.) According to Standard, it
paid Dr. Mullally a total of $133,103.28 monthly installments from August 2013

through May 2014.3eeDef.’s Ans., ECF #16 at 1Rg. ID 110.) Dr. Mullally

' Dr. Mullally alleges thathe cancer is terminal.SéeFirst Am. Compl., ECF #15
at 2, Pg. ID 96.) Standard admitsatlDr. Mullally was diagnosed with liver
cancer, but not that his diagnosis is termin&8eeDef.’s Ans., EE #16 at 4-5, Pg.
ID 100-01.)
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alleges that Standard wrongfully stodpeaking payments to him in May 2014
despite his ongoing disability SéeFirst Am. Compl., ECF #15 at 3, Pg. ID 97.)

In response, Standard denies thadailed to reimburse Dr. Mullally for any
Covered Expenses owing under the PolicgeeDef.’s Ans., ECF #16 at 9, Pg. ID
106.) Indeed, Standardlemyes that it actuallpverpaidDr. Mullally. (Id.) More
specifically, Standard asserts that Dr.IMlly closed his medical practice “in or
around June 2013,” and thuss no longer entitled t@imbursement for Covered
Expenses following that closureS€e id.at 7-9, Pg. ID 1046.) Standard says
that despite the closure, Dr. Mullallyonetheless continued to accept payments
from Standard. ee id. Standard also claims that “[e]xpenses for which [Dr.
Mullally] claims reimbursement were nardinary and necessary’ in the operation
of his business and otherwidail to satisfy” the Polig's definition of Covered
Expenses. See id.at 7-8, Pg. ID 104-05.) Standard alleges that Dr. Mullally
wrongfully accepted $133,103.29 in benetdasvhich he was not entitledS¢e id.
at 13, Pg. ID 110.)

PROCEDURAL HISTORY

Dr. Mullally filed his First Amende Complaint on April 8, 2015.SeeECF
#15.) On April 22, 2015, Stdard filed its Answer. SeeECF #16.) Standard also
filed counterclaims for breach of contraghjust enrichment, and restitutionSeg

id. at 15-17, Pg. ID 112-14.).



In early July 2015, Standard contactbke Court by letter to complain that
Dr. Mullally had not responded to integatories and docuent requests it had
served upon him. On July 2, 2015, t@eurt held a phone conference with the
parties. $eeDkt.) During that conference, cowtdor Dr. Mullally informed the
Court that Dr. Mullally had not respordldéo the outstanding discovery requests
because he was receiving treatment feerlicancer. Dr. Mullally’s counsel then
asked the Court stay this action while. Dtullally received treatment. The Court
instructed Dr. Mullally’s counsel to fila formal motion requesting a stay, and
counsel did so on July 16, 2015 (the “Stay Motion'SedECF #19.)

In the Stay Motion, Dr. Mullally requesti additional “time to focus on his
health and his treatment” because litigatcan be particularly taxing on a party
who is “battling terminal cazer at the same time."ld( at 1-3, Pg. ID 155-57.) On
August 12, 2015, the Court denied the Stégtion to the extent that it requested
an indefinite stay. SeeECF #21 at 3. Pg. ID 188But the Court was sympathetic
to Dr. Mullally’s condition, ad issued the following Orden an effort to fairly
accommodate the interests of both parties:

The Court fully understands andsgmpathetic to the challenges Dr.

Mullally faces as he battles liver cancer. The Court must carefully

balance Dr. Mullally’s circumstancesaigst Standard’s right to a fair

and efficient adjudication of Dr. Mullally’s claims and its

counterclaim. If Standard is npermitted to takeliscovery from Dr.

Mullally now, it may forever lose aritical opportunity to develop

support for its serious counterclaimaagst him. The Court also notes
that while Dr. Mullally’s diagnosisappears to be undisputed, the
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motion requesting a stay is nsupported by a letter from Dr.
Mullally’s physician attesting thaDr. Mullally cannot participate in
any discovery. Under these circstances, the Court does not believe
that an indefinite stay giroceedings is appropriate.

However, given Dr. Mullally’s medal condition, an extension of

time to respond to Standard'sutstanding discovery is not

unreasonable. The discovery wastfserved on Dr. Mullally on May

12, 2015. The Court will grant DMullally an alditional 30 days

from the date of this Order to respadthe discovery. This will have

provided Dr. Mullally, in total, rouglgl four months to respond to the

discovery. As this action movdsrward, the Court will consider
granting Dr. Mullally additional @d/or other accommodations to
enable him to participate oiscovery and in the litigation.

Accordingly, for the reasons stataldove, it is hereby ordered that Dr.

Mullally’s Motion for Stay of Proceedgs (ECF #19) is denied. Itis

further ordered that Dr. Mullally idirected to respond to Standard’s

outstanding discovery within 30 days of this Order.
(Id.at 2-3, Pg. ID 186-87.)

Despite the Court’s order that Dr. Nally provide discovery responses by
September 11, 2015, (andetldespite the Court’'s willingness to provide Dr.
Mullally with additional accommodations tdl@av him to continue participating in
this action), he did not do se and still has nodone so more than two months
later. Nor has Dr. Mullally sought an atlonal extension or suggested that he is
preparing (or contemplating praqing) the discovery responses.

On September 24, 2015, Stardl&led the Motion. $eeECF #22.) In the

Motion, Standard asserts that Dr. Mlifahas failed to produce any documents

despite the Court’s extension and Standaots good faith efforts to confer with



Dr. Mullally and his counsel by telephone and in writinged id.at 3-4, Pg. ID
191-92.) Dr. Mullally failed to file a rg@nse to the Motion. It does not appear
that Dr. Mullally has not taken any actiam this case since July — roughly four
months ago — and neither Dr. Mullally nbis counsel has indicated that he is
considering any future participation in the action.

On October 16, 2015, Standard filed a reply brief — despite not receiving a
response from Dr. Mullally — in which ibnce again requested that this Court
dismiss Dr. Mullally’s First Amended Q@aplaint and that it grant Standard a
default judgment on its counterclaimsSe@ECF #23.)

ANALYSIS

Dr. Mullally’s First Amended Complaint is subject to dismissal for two
reasons. First, he has failed to complyhwvthis Court’s Order (ECF #21) requiring
him to provide discovery responses targtard. Under Feda Rule of Civil
Procedure 41(b), “[i]f the plaintiff fails to psecute or to comply with . . . a court
order, a defendant may move to disntlss action or any claim against it.” The
Court applies the following four facterto determine whether dismissal under
Federal Rule of Civil Procedure 41(b) is appropriate:

(1) whether the party's failure is dteewillfulness, bad faith, or fault;

(2) whether the adversary was jpidiced by the dismissed party's

conduct; (3) whether the dismissedtpavas warned that failure to

cooperate could lead to dissal; and (4) whether less drastic
sanctions were imposed or consgtkbefore dismissal was ordered.



United States v. Rey €307 F.3d 451, 458 (6th C2002). And “[a]lthough no one
factor is dispositive, dismissal is proper if the record demonstrates delay or
contumacious conduct.ld.

The record in this case demtmases clear delay and complete
unresponsiveness on the part of Dr. Mijla He has failed to comply with the
Court’s Order requiring him respond to &dard’s discovery requests no later than
September 11, 2015. Dr. Mullally alsever contacted the Court to communicate
that he was having problems complyimgth the Order or that his treatment
prevented him from meetingdldeadline. Nor has Dr. Mally taken any steps to
indicate that the discovery responses aregoprepared and/or will be served upon
Standard. Dr. Mullally’s failure to resnd to Standard’s discovery requests has
materially prejudiced Standard. Simpput, without the discovery responses,
Standard cannot effectively defend against Dr. Mullally’s claims or prosecute its
own counterclaims. And if, as Dr. Mullla has suggested, hisealth status will
continue to deteriorate, Standard masef@r lose the abilityo obtain the needed
discovery responses. Finally, the Cooals considered less drastic sanctions but
does not believe that any are appropragaten Dr. Mullally’s complete abdication
from this case and the resultiagrious prejudice to Standard.

Second, Dr. Mullally failed to respornd the Motion which sought dismissal

of his claims. Local Rule 7.1(e)(1)(B)qares a party to respd to an opponent’s



dispositive motion within 21 days. “Nwmous cases have held that where a
plaintiff fails to respond to a motion tdismiss, his or her claims are deemed
abandoned.” Williams v. Chase BaniNo. 15-10565, 2015 WL 4600067, at *3
(E.D. Mich. July 29, 2015)kee also Schafer v. City of Defiance Police DegP0O

F.3d 731, 739 (6th Cir. 280 (“[A] party that does not act in bad faith, but
nevertheless shows willfulnessdafault in that he was aest extremely dilatory in

not pursuing his claim, indicates an intention to allow his case to lapse”) (internal
guotations and citation omitted). Theo@t thus deems Dr. Mullally’s claims
abandoned and dismisses them for sieisond, independent reason.

Next, Standard is entitled to a ddfgudgment on its counterclaims. Rule
37(b)(2)(vi) of the Federal Res of Civil Procedure authorizes a district court to
enter a default judgment against a pastyo fails to complywith a discovery
order. Here, as described in detail ahdve Mullally failed to comply with the
Court’'s Order directing him “to responb Standard’s outstanding discovery
within 30 days” of August 12, 2015. (@ndDenying Stay Motion, ECF #21 at 3,
Pg. ID 188.) The Court issued thatder to preserve Standard’'s “critical
opportunity to develop support for its sars counterclaim against” Dr. Mullally.
(Id. at 2, Pg. ID 187.) Dr. Mullally’s noncopliance, even after the Court granted
him an extension, has further comprordiskeat opportunity. Thus, Dr. Mullally’s

noncompliance with the Court’'s Order isffstiently serious as to warrant the



extreme sanction of entryf a default judgment.See Bank One of Cleveland v.
Abbe 916 F.2d 1067, 1073 (6th Cir. 1990) (f&ily put, if a party has the ability
to comply with a discoveryprder and does not, dismissahd we add entry of
default is not an abuse of discretion”) (phasis added; internal quotations and
citation omitted).

The Court remains sympathetic to Dr. Mullally and has done its best to
accommodate him. But ¢hCourt must continue tdalance Dr. Mullally’s
circumstances against Standard’s right to a fair and efficient adjudication of Dr.
Mullally’s claims and its counterclaims.Under the unfortunate circumstances
presented here — where Dr. Mullally has faite comply with a court order, failed
to respond to a dispositive motionfailed to request any additional
accommodations from the Court, and lgagen no indication that he intends to
continue participating in th action — granting the refieequested by Standard is
appropriate.

Accordingly, IT IS HEREBY ORDERED that the Motion (ECF #22) is
GRANTED; that Dr. Mullally’'s First Amended Complaint i®ISMISSED
WITH PREJUDICE ; and that a default judgment (bability only) shall enter in
favor of Standard on its counterclaims.

dMatthew F. Leitman
MATTHEW F. LEITMAN
Dated: November 16, 2015 UNITED STATES DISTRICT JUDGE




| hereby certify that a copy ofa@tforegoing document was served upon the
parties and/or counsel of record dovember 16, 2015, by electronic means
and/or ordinary mail.

gShawna C. Burns
Case Manager
(313)234-5113
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