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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MARK ABRAITIS,

Petitioner, Case No. 14-14434
Honorable Laurie J. Michelson
V.

CONNIE HORTON,

Respondent.

OPINION AND ORDER DENYING THE PETITION FOR WRIT OF HABEAS
CORPUS[12], DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY,
AND GRANTING LEAVE TO APPEAL IN FORMA PAUPERIS

Following a jury trial in Sagiaw County Circuit Court, Marlbraitis was convicted of
first-degree premeditated murder and a number of firearms-related crimes for the killing of his
girlfriend. Abraitis filed apetition for writ of habeas corpus pursuant to 28 U.S.C. § 2254
challenging his convictions on six separate groukds the reasons that follow, the petition is
DENIED.

l.

This Court recites the relevant facts relied upon by the Michigan Court of Appeals, which
are presumed correct on habeas repewsuant to 28 U.S.C. § 2254(e)(d4ge Wagner v. Smith,
581 F.3d 410, 413 (6th Cir. 2009):

This case involves the April 24, 2011 shooting deathAbfaitis’] girlfriend. On

the night of the incidentAbraitis] and his girlfriend had an argument through text

messages while the victim was at a bar with coworkatwajtis’] coworkers saw

him in an agitated state, with two gunshis car, claiming that he needed to shoot

his guns to blow off steam. The victisnfriends last saw her #te bar that night.

The next day, the victirs normally immaculate apartment was found in disarray.

Police officers foundAbraitis] in his home with a note admitting that he had shot
his girlfriend. The victins body was found in a ruraltdn, covered by cardboard.
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She had a gunshot wound to the headic®aecovered the murder weapon and
another handgun, which were eventually determined to be stolen.

Peoplev. Abraitis, No. 309955, 2013 WL 951134, at *1 (Mich. Ct. App. Feb. 21, 2013).

The Michigan Court of Appeals affirmed Abraitis’ convictiad,, and the Michigan
Supreme Court denied his application for leave to appeaple v. Abraitis, 836 N.w.2d 170
(Mich. 2013) (mem.).

Abraitis filed a habeas petition with thi®@t, which was held in abeyance to permit him
to return to the state courts to exhaust additional claositis v. Woods, No. 14-CV-14434,
2015 WL 1541871 (E.D. Mich. Apr. 7, 2015). Thiglimded a post-conviction motion for relief
from judgment in the Michigan state trial court, which was deriedple v Abraitis, No. 11-
036618-FC (Saginaw Cty. Cir. Ct., Feb. 8, 2016). Whehigan appellate courts denied Abraitis
leave to appeaPeoplev. Abraitis, No. 332108 (Mich. Ct. App. Jul 25, 201®eople v. Abraitis,
888 N.w.2d 102 (Mich. 2017) (mem.)

Abraitis now seeks habeas relief on siowgrds: (1) there was insufficient evidence to
prove beyond a reasonable doubt that Abraitis was guilty of first-degree premeditated murder, (2)
it was an abuse of discretion for the trial juttyadmit gruesome autopsy photographs, (3) Abraitis
was denied effective assistance of counselh{g)state and federal constitutional rights were
violated when the trial court denied two motions, (5) his state and federal constitutional rights were
violated when the trial court deed him an independent psycbgical evaluation and expert, and

(6) juror misconduct resulted a structural erro(ECF No. 12, PagelD.16%).

! Due to the brevity of the petition for writ bfibeas corpus and the overlap of issues, this
Court will incorporate the arguments raised irrditis’s state appellate court and post-conviction
briefs which he attached to his original aathended petitions as being part of Abraitis’s
application for writ of habeas corpu&ee, e.g., Burnsv. Lafler, 328 F. Supp. 2d 711, 717 n.2. (E.D.
Mich. 2004). Abraitis’s supplemental brief on app#w@t he attached to his petition was not
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.

The Antiterrorism and Effective Death PépaAct of 1996 (“AEDPA”), which governs
this case, “circumscribe[s]” the standard of review that federal courts apply when considering an
application for a writ of habeas corpus raising constitutional cla@ses\Wiggins v. Smith, 539
U.S. 510, 520 (2003). Under the statua federal court may not grant habeas relief to a state
prisoner with respect to any claim that haeip “adjudicated on the merits in State court
proceedings” unless the state-court adjudicationré4jilted in a decision that was contrary to, or
involved an unreasonable applicatiof, clearly established federal law, as determined by the
Supreme Court of the United States(2) resulted in a decisitiat was based on an unreasonable
determination of the facts in light of the esitte presented in thea® court proceeding.” 28
U.S.C. § 2254(d).

A state court’s decision is “otrary to” clearly establishef@deral law “if the state court
arrives at a conclusion opposite to that reacheldheySupreme] Court on a question of law or if
the state court decides a case défely than [the Supreme]ddrt has on a seif materially
indistinguishable factsWilliamsv. Taylor, 529 U.S. 362, 405—-06 (2000).

A state court decision unreasonably applies federal law “if the state court identifies the
correct governing legal principle from the Seipre Court’s decisions bunreasonably applies
that principle to the facts3aughter v. Parker, 450 F.3d 224, 232 (6th Cir. 2006) (citiglliams,

529 U.S. at 407-08). The Supreme Court has engdthshat “an unreamable application of
federal law is different from an ino@ct application of federal law.Harrington v. Richter, 562

U.S. 86, 101 (2011) (quoting\Villiams, 529 U.S. at 410). Therefore, “[a] state court’s

legible, however, so the Courtviewed a legible copy of thaugplemental brief on appeal that
was provided by respondent as pErthe Rule 5 materialsS¢e ECF No. 16-16.)
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determination that a claim lacks merit precludesradebeas relief somg as ‘fairminded jurists
could disagree’ on the correctneslsthe state court’'s decisionld. (quoting Yarborough v.
Alvarado, 541 U.S. 652, 664 (2004)).
[1.
A.
Abraitis first argues that there was insufficient evidence of premeditation or deliberation
to support his conviction for first-degree murder.
The Michigan Court of Appesidecided this issue on diregipeal, finding “[a] review of
the entire record reveals that there was sigffit evidence for a jury to find premeditatioReople
v. Abraitis, 2013 WL 951134, at *2. The Court of Appgdlktailed the ev&hce of guilt:

The prosecution presented evidence tlefendant had acquired stolen guns the
day prior to the incident. On the nighttbk incident, he expressed that he was so
angry that he needed to fire his weapons. The same night, the victim received
numerous nasty and belligerent texts frdefendant. The day after the incident,
the victim’s normally immaculate bemlvm was found in disarray. Police found the
victim in pajama-type clothing without shgea jacket, or hezellphone. A rational

jury could determine that defendant fordée victim from the apartment or that
she was forced to leave in a hurry. Furthemm defendant took the victim to a very
rural setting. Also, the victim had two contusions on her upper chest from which
the jury could infer that defendant held her down by pressing his knees into her
chest. The evidence indicated that the gas loosely touching the victim’s face
when fired, creating a contact wound, aret thefendant shot straight down through
the victim’s face and into the ground. Dediant then moved her body 100 feet into

a ditch filled with water and covered her with cardboard. This was sufficient
evidence for a rational jury to infer thdéfendant planned the crime. Therefore,
there was sufficient evidence for a oau@al jury to find beyond a reasonable doubt
that defendant's killing of the victim was premeditated.

Id. (internal citation omitted).
Because the Michigan Court Appeals adjudicated the sufficiency-of-the-evidence claim
on the merits, § 2254(d) applies. A federal halmmast may not overtura state-court decision

that rejects a sufficiency-of-thevidence claim simply because federal court disagrees with the



state court’s adjudication of that claim. Insteadederal court may grant habeas relief only if the
state-court decision was an objeetiv unreasonable application of tlackson v. Virginia
standard See Cavazos v. Smith, 565 U.S. 1, 2 (2011). Unddackson, “the relevant question is
whether, after viewing the evidence iretlight most favorable to the prosecutiany rational
trier of fact could hae found the essential elementstioé crime beyond a reasonable doubt.”
Jackson v. Virginia, 443 U.S. 307, 318-19 (1979) (internal tita and footnote omitted). Thus,
for a federal habeas court reviewing aestaburt conviction, “th@nly question undelackson is
whether that finding was so insupportable agalb below the threshold of bare rationality.”
Coleman v. Johnson, 566 U.S. 650, 656 (2012). A state cosidetermination that the evidence
does not fall below that threshold is entit® “considerable derence under AEDPAId.

To convict a defendant of firslegree murder in Michigarthe state must prove that a
defendant’s intentionalilkng of another was deliberate and premeditafse. Scott v. Elo, 302
F.3d 598, 602 (6th Cir. 2002) (citirReople v. Schollaert, 486 N.W.2d 312318 (Mich. Ct. App.
1992)). The elements of premeditation and delifi@manay be inferred from the circumstances
surrounding the killingSee Johnson v. Hofbauer, 159 F. Supp. 2d 582, 596 (E.D. Mich. 2001)
(citing People v. Anderson, 531 N.W.2d 780, 786 (Mich. Ct. App. 1995)). Premeditation may be
established through evidence of the following fact@itsthe prior relationshipf the parties, (2)
the defendant’s actions beforeethkilling, (3) thecircumstances of the kitlg itself, and (4) the
defendant’s conduct after the homicid@yars v. Hofbauer, 383 F.3d 485, 491 (6th Cir. 2004);
Anderson, 531 N.W.2d at 786.

Although the minimum time requideunder Michigan law to presditate “is incapable of
exact determination, the interdatween initial thought and ultatte action should be long enough

to afford a reasonable man time to subjeetrthture of his respoaso a ‘second look."Williams



v. Jones, 231 F. Supp. 2d 586, 594-95 (E.D. Mich. 2002) (quoBagple v. Vail, 227 N.W. 2d
535, 538 (Mich. 1975)). “[A]n opportunity for a ‘seed look’ may occur in a matter of seconds,
minutes, or hours, depending upon the totalitythaf circumstances surrounding the killing.”
Johnson, 159 F. Supp. 2d at 596 (quotiRgople v. Berthiaume, 229 N.W.2d 497, 500 (1975)).
Premeditation and deliberation may be inferred fthentype of weapon used, the location of the
wounds inflicted, and circumstantial evidenSee Peoplev. Berry, 497 N.W.2d 202, 204 (Mich.
Ct. App. 1993);Johnson, 159 F. Supp. 2d at 596 (citifRgople v. Turner, 233 N.W. 2d 617, 619
(Mich. Ct. App. 1975))DeLislev. Rivers, 161 F. 3d 370, 389 (6th Cir. 1998).

Here, it was reasonable for the Michiganu@ of Appeals to comgde that there was
sufficient evidence for a rationaidr of fact to find that Abraitis acted with premeditation and
deliberation when he shot the victim. The evideestablished that Abréthad been engaged in
an argument with the victim on the evening af 8hooting. Evidence that Abraitis had a prior
dispute with the victim supports a reasonablference that the subsequent shooting was
premeditatedSee Scott, 302 F.3d at 603. The evidenakso showed that Abités shot the victim
in the head at close range. Under Michigam, laremeditation may be logically inferred from
wounds inflicted on vital parts of the victim’'s bodee Lundberg v. Buchkoe, 338 F. 2d 62, 69
(6th Cir. 1964). Evidence that the victim was shot in the head at close range supports a finding of
premeditation and deliberatioBee Thomas v. McKee, 571 F. App’x 403, 407 (6th Cir. 2014);
Crenshaw v. Renico, 261 F. Supp. 2d 826, 833 (E.D. Mich. 2003). Evidence that Abraitis moved
the victim’s body to a more secluded area followihg shooting in an attempt to hide it also
supports an inference of premeditation and deliberaSsnPeople v. Johnson, 597 N.W. 2d 73,

79 (Mich. 1999). Abraitis fled the scene aftards, which also supports a finding of

premeditationSee, e.g., Marsack v. Howes, 300 F. Supp. 2d 483, 492 (E.D. Mich. 2004). The fact



that Abraitis did not attempt to seek medical Helpthe victim after theshooting could also lead

a rational trier of fact to conclude that Abragisted with premeditation and deliberation when he
killed the victim. See Delise, 161 F.3d at 389 (finding thatircumstantial evidence of
premeditation was established by petitioner’s failure to help victims after car was driven into lake).

This Court cannot say that the Michig&@ourt of Appeals’ rigction of Abraitis’
insufficiency of evidence claimesulted in a decision that waentrary to, or involved an
unreasonable application afckson. See Durr v. Mitchell, 487 F. 3d 423, 448 (6th Cir. 2007);
Titusv. Jackson, 452 F. App’x 647, 650 (6th Cir. 2011). So Altisais not entitled to relief on his
first claim.

B.

Abraitis next contends that his right tdar trial was violatedoy the admission of two
autopsy photographs, which he claims wemiégome” and unduly prejudal. This claim was
considered and rejected by tkéchigan Court of AppealsSee Abraitis, 2013 WL 951134, at *2.

A federal court is limited in federal habeesview to deciding whether a state court
conviction violates the Constitution, lays treaties of the United Stat&se Estelle v. McGuire,
502 U.S. 62, 67-68 (1991). It is “ntite province of a federal hadmecourt to reexamine state-
court determinations on state-court questiohd."Thus, errors in the application of state law,
especially rulings regamg the admissibility of evidence,eausually not questioned by a federal
habeas courSee Seymour v. Walker, 224 F.3d 542, 552 (6th Cir. 2000fGenerally, state-court
evidentiary rulings cannot rise to the level oedurocess violations unless they ‘offend[ ] some
principle of justice so mted in the traditions and consciemaeour people as to be ranked as

fundamental.” (quotindviontana v. Egelhoff, 518 U.S. 37, 43 (1996))).



The Michigan Court of Appeals reviewedthe trial court's decision to admit the
photographs for a clear abuse of discretikimaitis, 2013 WL 951134, at *2. The Court of Appeals
found, “Despite any gruesomeness, the photidggavere admitted for a proper purposel”
(citing Peoplev. Unger, 749 N.W.2d 272, 303 (Mich. Ct. App. 2008The photographs were used
to “establish that defendant was on top of thenpifai holding her down with his knees, when he
held the gun to her face and shot straight through her held.”

Abraitis’ claim that the trial court erred admitting photographs of éhmurder victim fails
to state a claim upon whichlieas relief can be granteste, e.g., Franklin v. Bradshaw, 695 F.3d
439, 456-57 (6th Cir. 2012) (holdingattstate court’s determinatiorathpetitioner’s right to fair
trial was not denied by admission of 18 grues@upsy photographs of his victims that were
shown to jurors on large projectmreen during trial was not contrdoyclearly established federal
law). In particular, thentroduction of graphic or gruesormp@otographs of a murder victim does
not entitle Abraitis to habeas relief where thés some legitimate evidentiary purpose for the
photographs’ admissioiee, e.g., Birosv. Bagley, 422 F.3d 379, 391 (6th Cir. 2005) (upholding
the admission of photographs depicting a victis€sered head, severed breast, and severed body
parts placed near thectim’s torso becausdé¢ photos were highly pbative of thgrosecutor’s
claim that the petitioner bette victim severely and meticulously dissected her ydahazier v.
Huffman, 343 F.3d 780, 789 (6th Cir. 2003) (findi acceptable the admission of multiple
photographs of the victim used by the coronerltsitate the nature d¢fie encounter preceding
the victim’s death)Cooey v. Coyle, 289 F.3d 882, 893 (6th Cir. 2002) (observing that “although
the photographs were gruesome, they were highly probative”).

The trial court’s decision to admit the apsy photographs cannot be said to “offend] ]

some principle of justice so ret in the traditions and consctenof our people as to be ranked



as fundamental.Egelhoff, 518 U.S. at 43. As the Michigan Court of Appeals held, the autopsy
photographs were highly probativedetermining Abraitis’ intent ahshowing that Abraitis acted
with premeditation. Because the ptgrtaphs served a proper evidangipurpose, the trial court’s
decision to admit them did notnaer Abraitis’ trial fundenentally unfair or etitle him to habeas
relief.

C.

Abraitis’ third habeas claim is that he wasigel the effective assistance of trial counsel.
On direct appeal, Abraitis argued that his trialregel made four separaeors which individually
and cumulatively denied Abraitis effective assistance of codr{E&F No. 16-16, PagelD.662.)
These claims were adjudicated on the meritdhgy Michigan Court of Appeals and rejected.
Abraitis, 2013 WL 951134, at *3.

To show that he was denied the effectivesiance of counsel under federal constitutional
standards, Abraitis must satisfy t&eickland two-prong test. First, Abraitis must demonstrate that
counsel’'s performance was so deficient that dttorney was not futioning as the “counsel”
guaranteed by the Sixth Amendmestickland v. Washington, 466 U.S. 668, 687 (1984). In so
doing, Abraitis must overcome a strong presumptiai ¢ounsel’s behavior lies within the wide
range of reasonable professional assistamteSecond, Abraitis must show that such deficient
performance prejudiced his defenkkk.at 689. To demonstrate prejudice, Abraitis must show that
“there is a reasonable probability that, but foumsel's unprofessional errors, the result of the

proceeding would have been differeritfickland, 466 U.S. at 694.

2 These four separate errorsre/@ot detailed in Abraitis’sabeas application, but as noted
above, the Court will still address eamigument as raised on direct appeal.
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1

Abraitis first argued that his trial counsel was ineffective for failing to investigate or present
an insanity defense.

The Michigan Court of Appeals rejected this clakhraitis, 2013 WL 951134, at *3. First,
the Court of Appeals stated, “Atdl, defense counsel indicated that he determined such a defense
would not be viable.l'd. Second, “Defendant has provided no evice that he suffers from mental
illness or mental retardation, lebak that one of these disordeiffeeted his capacity to appreciate
the wrongfulness of his conduct or to confdri® conduct to the requirements of the lald."The
Court of Appeals thus concluded that there ma®asis for finding that an insanity defense was
viable and the “decision not to seek an insad#fense was one of trial strategy with which we
decline to interfere.td. (citing People v. Ericksen, 793 N.W.2d 120, 122 (Mich. Ct. App. 2010);
Peoplev. Unger, 749 N.W.2d 272, 296 (Mich Ct. App. 2008)).

Evaluating this under § 2254(d),igshCourt finds that the ate court’s decision was not
contrary to or an ueasonable application of federal lamgr was it based on an unreasonable
determination of the facts. As the Court of Apgeabted, Abraitis failed to present any evidence
that he was legally insane at the time of the crifiere is also clear evidence in the record that
trial counsel made a strategic chom# to pursue an insanity defenSee Srickland, 466 U.S. at
689 (“a court must indulge a strong presumptihat counsel’s conduct...might be considered
sound trial strategy.”) (inteal citations omitted).

2.
Second, Abraitis contends that trial counsel was ineffective bedwufailed to timely file

a motion for an independent psychological eatibn after the examination conducted by the
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prosecution found Abraitis competentdtand trial and that he wast insane at the time of the
offense. (ECF No. 16-16, PagelD.682.)

The Michigan Court of Appeals consideradd rejected this gument, finding that
“counsel investigated defendantsquest for such an examination and found no basis for the
request. Defendant does not idgntihy facts or circumstancesathwould call into question the
results of the competency evaluation that watop@ed and does not explain why an independent
psychological evaluation would have been warrantBddple v. Abraitis, 2013 WL 951134, at
*3.

The findings of the Court oAppeals are reasonable undiederal law. Abraitis cannot
overcome the presumption that trial counsel madeund strategic decision not to seek a second
psychological evaluatiorsee Srickland, 466 U.S. at 689. Abraitis also cannot establish prejudice
because he has not shown that there is a reboprobability that a second evaluation would
have determinethat he was legally insane at the timehaf crime or mentally incompetent at the
time of trial. See Powell v. Collins, 332 F.3d 376, 393 (6th Ci2003). Thus, Abraitis cannot
establish a claim for relief on this ground.

3.

Abraitis next claims that trial counsel wagfiective for failing to move for a change of
venue based on prejuditpretrial publicity.

The Michigan Court of Appeals rejected Abraitis’ claim as follows:

Defense counsel indicated that he resest¢he issue and concluded that there was

no basis to move for a change of vemaeause pretrial plibity alone was not

sufficient to warrant a change. This reasoning is supportedPdople v.

Jendrzejewski, 455 Mich. 495, 502-503, 566 N.W.2d 530 (1997). Defendant offers

no evidence to support his assertion thehange of venue wavarranted. He only

asserts that the crime occurred in 20td that the trial did not occur until 2012,

such that potential jurors could hawginions on the matter. “The burden rests on
the defendant to demonstrate the existence of actual prejudice or the presence of
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strong community feeling or a pattern of deeyl bitter prejudiceo as to render it

probable that jurors could not set aside their preconceived notions of guilt,

notwithstanding their stateants to the contraryPeoplev. Harvey, 167 Mich.App.

734, 741-742, 423 N.W.2d 335 (1988). Defertsminsel investigated and

determined that defendant could not mieistburden; there kabeen no showing

that defense counsel erred.
Abraitis, 2013 WL 951134, at *4.

Once again, the Court of ppeals was reasonable imding that defense counsel’s
informed strategic decision not parsue a change of venuesw#ot ineffective performance.

The judge and defense counsel broughthepissue of pre-al publicity duringvoir dire.
One potential juror indicated that he had deabout the case in the news. (ECF No. 16-8,
PagelD.412, 417.) The man indicated that his merobtiie details of the case was “fuzzy” but
admitted that his knowledge of the casglmilead him to pre-judge the casi@. The man was
excused from the juryld. at PagelD.418.) A second potential juirdicated to the judge that his
wife frequented the restaurant where the vidtad worked and had discussed the case with people
who worked there, but he did not believe thisigaffect his judgment, although he subsequently
indicated that he was unsure whether or not it wolidtl.at PagelD.412.) The second man later
indicated during questioning frodefense counsel that he hashld about the case on television
but did not elaborate on thextent of the information.ld. at PagelD.417.) This juror also was
excused by the courtld; at PagelD.418). None of the other grtial jurors indtated that they
had been exposed to pretmpublicity of the caseld. at PagelD.412.)

“It is well established that if prejudicial pretl publicity jeopardizes defendant’s right to
a fair trial by an impartial jury, the coutteuld grant the defendaatchange in venueCampbell
v. Bradshaw, 674 F.3d 578, 593 (6th Cir. 2012) (citihgin v. Dowd, 366 U.S. 717, 722-24
(1961); Foley v. Parker, 488 F.3d 377, 387 (6th Cir. 2007)). “Prejudice can be presumptive or

actual.”ld. (citing Foley, 488 F.3d at 387). “Presumptive prejadifrom pretrial publicity occurs
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where an inflammatory, circus-like atmospherevpdes both the courthouse and the surrounding
community” and “is rarely presumed.ltl. (quotingFoley, 488 F.3d at 387). Absent presumed
prejudice, “the trial court has a responsibility to confront the fact of the publicity and determine if
the publicity rises to the el of ‘actual prejudice.”ld. (QuotingRitchie v. Rogers, 313 F.3d 948,

962 (6th Cir. 2002)).

In the present case, Abraitis was not prejudizgdounsel’s failure to move for a change
of venue because he failed to identify angflammatory, circus-likeatmosphere” that would
support a finding of prejudice, ndid he identify any juror who veaseated who was unable to set
aside his or her knowledge of the case basegre-trial publicity. Because Abraitis did not
demonstrate any presumptiveagtual prejudice based on pre-tpablicity, the Court of Appeals’
finding that counsel was not inefftive for failing to move for a change in venue was reasonable.
See Campbell, 674 F. 3d at 594.

4,

Abraitis next claims that trial counsel wagffective for failing to timely notify the trial
judge about a breakdown in tlatorney-client relationship. BhMichigan Court of Appeals
determined that this claim lacked merit because

the record indicates that defense coumseiediately told theourt after defendant

claimed a breakdown in thetorney/client relationspj which came immediately

after the trial court denied defendant’stian for substitute counsel. Defendant has

not pointed to any facts tadicate that defense cowhslelayed in notifying the

trial court of defendant’s claim.

Abraitis, 2013 WL 951134, at *4. Abraitis has allegedfacts that support his contention that his
counsel delayed or failed to notify the court abmbreakdown in the attogg-client relationship.

Thus, the Court of Appeals wasasonable in its determination thfe facts and application of

federal law and properly jexted this claim.
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5.

Abraitis lastly claims that the cumulative natofdhe errors deprived him of the effective
assistance of counsel. The Michigan Court&mbeals held, “Because there were no individual
instances of ineffectivesaistance of counsel, thesas no cumulative effectAbraitis, 2013 WL
951134, at *4. This finding is consistent withx@®i Circuit interpretdon of Supreme Court
precedent, and thus a reasonable application of federaSéawloore v. Parker, 425 F.3d 250,
256 (6th Cir. 2005) (finding there is no Supre@eurt precedent obligating the state court to
consider alleged trial errors cumulativel@eppard v. Bagley, 657 F.3d 338, 348 (6th Cir. 2011)
(holding that a claim of cumulativexror is not cognizable post-AEDPA).

Because the Michigan Court of Appeals’ aséd and rejection of Abraitis’ ineffective-
assistance-of-counsel claimsresasonable under 8 2254(d), heneg entitled to relief on those
claims.

D.

Abraitis’ fourth habeas claims asserts that his constitutional rights were violated when the
trial court denied two motionglthough the habeas figon does not detail which two motions,
Abraitis’ supplemental appeal brigfdicates that he is challengitige trial judge’s denial of his
motion for substitution of counsel and his motfon an independent psychological evaluation.
(ECF No. 16-16, PagelD.691.) The@t will addres®ach in turn.

1

Abraitis moved for substitutsounsel on the first geof trial. (ECF No. 16-7, PagelD.374.)

Abraitis alleged that he and his attorney ladbreakdown in communication. Abraitis accused his

attorney of failing to visit him or discuss tri@ctics with him. Abraitis alleged that counsel had
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met with him only one timeld.). Counsel stated that he met with Abraitis several tinhé$.The
court denied Abraitis’ request for new counskl.)(

After a brief recess, the issue was takenagpin. The judge noted that Abraitis’ first
counsel was allowed to withdraafter Abraitis requeted a new attorge which led to the
appointment of his current counsel. (ECF N6-7, PagelD.375.) Counskldicated that after
checking his records, he was able to ascertain that he visited Abraitis four times iml.)ail. (
Counsel also detailed efforts he had taken in response to Abraitis’ requests for him to file a number
of motions. (d.) The judge rejected Abraitis’ motion feubstitution of counsel because Abraitis
did not “articulate[ ] legitimate reasons for hayianother attorney,” his request was untimely
coming on the day of trial, and this svalready Abraitissecond attorneyld. at PagelD.376.) The
judge concluded that allowing substitution of calrisvould unreasonably disrupt the judicial
process.” (d.)

The Michigan Court of Appeals reject@dbraitis’ claim for the following reasons:

Here, defendant expressed ambiguous ppin@ss with defense counsel’'s work

and claimed that he did not believatlthe attorney was doing enough work for

him. This was insufficient to show go@ause for substitute counsel. Defendant

also claimed that defense counsel failed to visit him in jail. However, defense

counsel refuted this claim by listing the siiedimes and duration of their visits.

Furthermore, defendant’s request came erdty of trial, ané substitution would

have unreasonably delayed the trial. Bfere, the trial codrdid not abuse its

discretion when it denied defendant’'s untimely request for substitute counsel.
Abraitis, 2013 WL 951134, at *4.

A criminal defendant has a Sixth Amendmeghtito select the couelof his choice. But
the right to counsel of on@own choice is not absolutgee United States v. Gonzalez-Lopez, 548
U.S. 140, 144 (2006). “The essential aim of thitf Amendment is to guarantee an effective

advocate for each criminal defendant rather than to ensure that a defendant will inexorably be

represented by the lawyer whom he prefekstieat v. U.S, 486 U.S. 153, 159 (1988). The
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Supreme Court explicitly rejected “the clainatlthe Sixth Amendment guarantees a ‘meaningful
relationship’ between an accused and his counskltisv. Sappy, 461 U.S. 1, 14 (1983).

When a criminal defendant makes a goodifaihd timely motion for substitution of
counsel, the trial court has a respbilisy to consider that requestee Martel v. Clair, 565 U.S.
648, 664 (2012). But the Supreme Court recognizedabdourt’s wide latiide in balancing the
right to counsel of choice against the needs iofi¢as, and against the demands of its calendar.”
Gonzalez-Lopez, 548 U.S. at 152 (internal citations omitfe“Because a trial court’s decision on
substitution is so fact-specific, it deserves deferendertel, 565 U.S. at 663—64. Particularly
when a request for substitution of counseluigimely, “only an unreasoning and arbitrary
‘insistence upon expeditiousness in the face oftéiplde request for delayiolates the right to
the assistance of counse\lorrisv. Sappy, 461 U.S. 1, 11-12 (1983) (citirgngar v. Sarafite,

376 U.S. 575, 589 (1964)).

The Michigan Court of Appeals’ deasi to deny Abraitis’ claim is a reasonable
application of Supreme Cduaw for several reasons.

In its analysis, the Court &ppeals noted that ¢htrial court judge properly considered
Abraitis’ request for substitution of counsel antedained he failed to show good cause. The trial
court found that Abraitiglid not establish that ¢hconflict with his attoray was so great that it
resulted in a total lack of communication whickyented an adequate defense. Also, as the Court
of Appeals pointed out, Abraitis’ request foc@ntinuance to obtain new counsel was untimely
because it was made on the first day of trial\@odld have further delayed the trial. Abraitis has
never explained why he did not raikis dissatisfaction with his cowlgo the trial court earlier.

The Court of Appeals’ properly deferred to thelttiaurt’s decision to dengubstitution of counsel
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in accordance with Supreme Courepedent. Abraitis is not entitleo federal habeas relief on
this claim.
2.

The other portion of Abraitis’ fourth habeasiolaargues that he is entitled to habeas relief
because the trial judge denied his motiondonrindependent psychological evaluation. Abraitis
had already been evaluated by a p&frist or psychologist at tieorensic Center for Psychiatry,
who found that Abraitis was competéa stand trial and that he w/aot insane at the time of the
murder. The Michigan Court of Appeakyected Abraitis’ claim as follows:

Defendant does not suggest that he waarphg to have an aluation at his own

expense. He offered no evidence for the trial judge to find cause for an independent

examination. A competency exam had alyebeen performed in the matter, which
concluded that defendantvas competent to stand trial. The competency
examination did not find that defendamés legally insane at the time the crime

was committed. Furthermore, the requeshean the day of the trial, which the

trial judge reasonably concluded was atdifg tactic, not good cause. Regardless,

MCL 768.20a(1) requires a noticeiafent to assert ansanity defense at least 30

days before trial. If the notice is nptoperly filed and seed, the court must

exclude evidence offered to establisisanity. MCL 768.21(1). Given that no

notice was filed in this case and the evide would therefore have been precluded,

an abuse of discretion dimbt occur by denying defendaht opportunity to secure

such evidence. Accordingly, the trial codrd not abuse its discretion in denying

defendant’s request for an adjourmh for an independent examination.
Abraitis, 2013 WL 951134, at *5.

In Akev. Oklahoma, 470 U.S. 68, 83 (1985), the Supreme Court held that when an indigent
defendant demonstrates to a trial judge that higosanity at the time of the commission of the
offense will be a significant factor at trial, teate must afford a criminal defendant access to a
competent psychiatrist who will conduct an appiate examination and assist in the evaluation,
preparation, and presentation tbe defense. “By its own termgke ‘limitfed] the right [it]

recognize[d] to ‘provision obne competent psychiatrist.Teavitt v. Arave, 646 F.3d 605, 610

(9th Cir. 2011) (emphasis added) (quotige, 470 U.S. at 79). No circuit court has found that
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Ake requires appointment of motiean one mental health expesee, e.g., Allen v. Mullin, 368
F.3d 1220, 1236-37 (10th Cir. 2004) (holding thastate trial court’s refusal to appoint a
neuropsychologist to assist fiether charged with murder durimgmpetency trial did not violate
due process where court did app@n expert and every witnessatestified at competency trial
opined that petitioner was competer@yanviel v. Lynaugh, 881 F.2d 185, 191 {5 Cir. 1989)
(holdingAke did not require appointment of an additional psychiatfidgytin v. Wainwright, 770
F.2d 918, 934 (11th Cir. 1985) (holdiAge did not require appointmenf a second neurologist).

It cannot be said that the Mig/an Court of Appeals’ejection of this claim was contrary
to, or involved an unreasonable application of, tyesstablished federal law at the time sidke
does not require the appointment of more than &peréto evaluate a defdant’s mental state.

E.

Abraitis next claims he was denied the righpresent an insanity defense when the judge
refused to grant him a continuance to be evaluatedsecond psychiatrist orental health expert.
Respondent urges this Court tonglehis claim on the ground that it is procedurally defaulted
because defense counsel failed to object and thhid4in Court of Appeals relied on this failure
to object in reviewing thelaim for plain error only.

Procedural default is not a jurisdictionalriia review a habeas claim on the merits.
Although the issue of whether a iohais procedurally barred shoutadinarily be resolved first,
“federal courts are not required to address agqutaral-default issue before deciding against the
petitioner on the meritsFudson v. Jones, 351 F.3d 212, 215 (6t@Gir. 2003) (citingLambrix v.
Sngletary, 520 U.S. 518, 525 (1997)). “Judicialoeomy might counsel giving the [other]
guestion priority, for example, if it were easilysodvable against the habeas petitioner, whereas

the procedural-bar issuinvolved complicatedssues of state lawlambrix, 520 U.S. at 525.
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Assuming without deciding that the claim is nobgedurally defaulted, it fails on the merits. The
Court notes that the MichigaroGrt of Appeals reviewed and eeted Abraitis’ fifth claim under
a plain-error standard because Abraitis faitegreserve the issue at the trial court lexbtaitis,
2013 WL 951134, at *5. Deference under § 2254(d)iappb any underlying plain-error analysis
of a procedurally defaulted clairBee Sewart v. Trierweiler, 867 F.3d 633, 638 (6th Cir. 2017).

Although a criminal defendant has a rightpesent his own witnesses to establish a
defense, that right is not without limitd/ashington v. Texas, 388 U.S. 14, 19 (1967Montana v.
Egelhoff, 518 U.S. 37, 42 (1996). Additionally, the dedeant must comply with “established rules
of procedure and evidence designed to assurefdotiess and reliability in the ascertainment of
guilt and innocence Chambersv. Mississippi, 410 U.S. 284, 302 (1973)he Supreme Court has
also emphasized its “traditional reluctanceitgpose constitutional constraints on ordinary
evidentiary rulings by state trial courttane, 476 U.S. at 689. The Swgme Court gives trial
court judges “wide latitude” to exalle evidence that is repetitive, marginally relevant, or that
poses a risk of harassment, prepadior confusion of the issudsl. (quotingDelaware v. Van
Arsdall, 475 U.S. 673, 679 (1986)).

As the Michigan Court of Appeals explained, Albsadid not file a notice of intent to raise
an insanity defense in advance of trial and provided no excuse for why he did not seek an
independent examination in the five months leetwthe original competency determination and
his trial date. Thus, the Court Appeals weighed Abraitis’ rigtib present a defense against his
failure to comply with procederand found the trial judge’s de@nito deny Abraitis’ request was
not plain error. Because there is no support ferchkaim that his right to present a defense was
unconstitutionally limited, the decision of the CoaftAppeals is reasonable and Abraitis is not

entitled to relief on his claim.
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F.

Abraitis’ final claim is that he is entitled to habeas relief because of juror bias. He alleges
that he discovered evidence that two of the junorkis case were biased against him and had
already predetermined his guilhus not truthfully answeringoir dire questions. Abraitis raised
this claim in a motion for relief from judgmentdd with the state triatourt. (ECF No. 16-13.)

The Warden contends that this claim is bairg the one-year statutélimitations because
Abraitis filed his amended habeaatition containing this claironly after the one-year-limitations
period expired.

AEDPA imposes a one-year limitations meti for habeas petitions. 28 U.S.C.
§ 2244(d)(1)see Lindh v. Murphy, 521 U.S. 320, 337 (1997). Wherhabeas petitioner files an
original petition within the one-year deadline anéigpresents new claims in an amended petition
that is filed after the deadline passes, the newnslavill relate back to the date of the original
petition only if the new claims share a “common aafreperative facts” witlthe original petition.
Maylev. Felix, 545 U.S. 644, 664 (2005).

Abraitis appears to argue that he only digred the factual predate for his juror-bias
claim long after his trial. Pursuant to 28 UWCS§ 2244(d)(1)(D), AEDPA’s one-year limitations
period begins to run from the date upon whiah fiectual predicate for a claim could have been
discovered through due diligence by the habeas petiti@erAli v. Tenn. Bd. of Pardon &
Paroles, 431 F.3d 896, 898 (6th Cir. 2005).

Because the statute of limitations does not constitute a jurisdictional bar to habeas review,
a federal court, can, in the interest of judicialremmy, proceed to the merits of a habeas petition.
See Smith v. Sate of Ohio Dept. of Rehabilitation, 463 F.3d 426, 429 n.2 (6th Cir. 2006) (quoting

Trussell v. Bowersox, 447 F.3d 588, 590 (8th Cir. 2006)). The Court assumes without deciding
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that the amended petition was timeSge Ahart v. Bradshaw, 122 F. App’x 188, 192 (6th Cir.
2005).

When reviewing claims raised in post-conwictproceedings, the Court must also consider
whether the claims were adjudicated on theitwi@nd thus are entitled to AEDPA deference
and/or whether a procedural bar applies. A placal bar applies when: “(1) the petitioner failed
to comply with a state procedural rule that is egafile to the petitioner's claim; (2) the state courts
actually enforced the proceduraleun the petitioner’s case; and) (Bie procedural forfeiture is
an ‘adequate and independenétstground foreclosing review affederal constitutional claim.”
Willisv. Smith, 351 F.3d 741, 744 (6th Cir. 2003) (citiNgupin v. Smith, 785 F.2d 135, 138 (6th
Cir. 1986)). To answer this question, the Courstrilook to the last reamed state court opinion.”
See Guilmette v. Howes, 624 F.3d 286, 291 (6th Cir. 2010) (embp Here, that comes from the
state trial court. Unfortunately, the opinion oétstate trial court does nmake it clear whether
the decision rests on applicationaoprocedural bar or is anjadication on the merits. (ECF No.
16-15.)

The opinion first lays out the standastireview under MCR 6.508(D) and outlines the
procedural bars under both (D)@)d (D)(3) of that séion, noting that actual prejudice must be
shown to satisfy MCR 6.508(D)(3). (ECF No. 15; PagelD.602.) The opinion then addresses the
merits of Abraitis’ claims of juror bias andils, “No actual prejudice waanting a new trial has
been shown.”I¢l. at PagelD.605.) This emphasis on “acfu&judice” seems to suggest that the
trial court is applying the predural bar under 6.508(D)(3). But an analogous case, the Sixth
Circuit found that that “although the state court rejecteditiekland claim through a procedural-
default ruling, the court adéssed the alleged deficiency on the merits as part of its ruling, meaning

AEDPA deference applies to tBickland claim.” Perreault v. Smith, 874 F.3d 516, 522 (6th Cir.
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2017). Thus, it seems that the trial court’s opirsbould be treated as both a procedural-default
ruling and an adjudication on the merits in the alternaSiseeHoffner v. Bradshaw, 622 F.3d 487,
505 (6th Cir. 2010) (applying AED®deference when the state coaddresses the merits of the
claims as an alternative to digption of the pocedural bar).

Abraitis’ claim fails under either approach.

Abraitis alleges tat juror Odulia Jambor fl@d to honestly answdris attorney’s questions
during voir dire. (ECF No. 16-7, PagelD.387The attorney had asked the jurors whether they
would be comfortable determining whether Abraitess guilty of first-degge murder or the lesser
offenses of second-degree merénd voluntary manslaughteld.j In response to this question,
none of the jurors indicatedei would have a prédm considering these different offenses.
Abraitis claims that Jambor did not answer tiiestion honestly and further was pre-disposed to
find Abraitis guilty of first-dgree murder based on a statentbat she purportedly made in a
post-verdict comment on Facebook: “God had #msl we all did to all 14 jurors from the
beginning and that | was gonna make sure herrgae2nd degree [murder].” (ECF No. 16-13,
PagelD.593.) Abraitis also claims that Jamimoproperly thanked another juror, Karen Atwell
Rice, for supporting her during the deliberationsraiis further alleges that Jambor and Rice
were obviously biased against hiracause they both expressedrtieendolences to the victim’s
family in their respective post-verdict Facebook posts.

As discussed above, Abraitis falleo comply with the state rutbat these types of claims
must be raised on direct appaal the state court applied the ggdural bar. And enforcement of
Michigan Court Rule 6.508(D)(3) constitutes “adépendent and adequate state ground sufficient
for procedural default.Amos v. Renico, 683 F.3d 720, 733 (6th Cir. 2012). Review of Abraitis’

defaulted claim is barred unless he demonstredese and actual prejudice or that failure to
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consider the claims will result in“éundamental miscarriage of justiceColeman, 501 U.S. at
750. Abraitis has not made either of these argusaél'he Warden argued procedural default in
his response to Abraitis’ petition for a writ ofdeas corpus. Abraitis dlinot file a reply or
preemptively address the issue of procedurdhudein his petition. Thus, Abraitis’ claim is
procedurally defaulted.

But even if the state court decided the clainttenmerits, Abraitis isiot entitled to relief
because the rejection ofshilaim of juror bias was reasonable under § 2254(d).

The Michigan trial court found #t the comments failed “tdemonstrate that Jambor did
not honestly respond to the quess posed by Defendant’s attegnduring voir dire which only
inquired into whether the venire members weitber opposed to, or uncomfortable with, the
notion of looking [at] different types of homicides a general proposition.” (ECF No. 16-15,
PagelD.604.) The court found that the post

reflect[ed] that Jambor was fully aware that second-degree murder was an option,

had weighed it, and simply believed it to be an inappropriate verdict. There is

nothing improper with [] a juror advocatinfgeir view [that] the prosecution had
proven all the elements of first-degreeemeditated murder during deliberations

and seeking to persuade ath& adopt their position.

(Id.) The court also found there was nothing impradaut jurors supporting the views of other
jurors or jurors expressing general condolences to the victim’s fardlyat(PagelD.605.) The
court concluded that once a tria over, jurors are “no longeunder an oblig#gon to remain
impartial on the subject of Defendant’s guilt.é.j

Under Supreme Court law, to merit a new trialparty must first demonstrate that a juror
failed to answer honestly a material questionvoim dire, and then furtherhow that a correct

response would have provided a valid basis for a challenge for celcohough Power Equip.,

Inc. v. Greenwood, 464 U.S. 548, 556 (1984). Although itpsssible that the juror's Facebook
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post could be interpreted diffeitgn it cannot be said that theoGrt of Appeals’ decision “was
based on an unreasonable determination of theifaligit of the evidence presented in the State
court proceeding.” 28 U.S.C. § 2254(d). The fadfsred by Abraitis do not establish that any
juror deliberately concealed information duriagr dire, or otherwise acted improperly such that
his ability to receive a fair trial was impairegbe Williams v. Bagley, 380 F.3d 932, 948 (6th Cir.
2004);Mason v. Mitchell, 320 F.3d 604, 636 (6th Cir. 2003). Ssttlaim does not warrant habeas
relief.
V.

Before Mr. Abraitis may appeal this deoisj “a circuit justice or judge” must issue a
certificate of appealabilitySee 28 U.S.C. § 2253(c)(1)(A); Fed. R. App. P. 22(b). A certificate of
appealability may issue “only the applicant has made a substdrghowing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2)e&ause the Court has rejected Abraitis’ habeas
claims on the merits, to satisfy 8 2253(c)(2),réibs must show “that reasonable jurists could
debate whether (or, for that matter, agree thatp#tition should have been resolved in a different
manner or that the issues prasenwere adequate to deserveamagement to proceed further.”
Sack v. McDanidl, 529 U.S. 473, 484 (2000) (internal quotation marks and citation omitted).
Given that the foregoing analysis of Abraitis’ olai was fairly straightforward, the Court believes
that no reasonable juristould argue that Abraitis should beanted habeas relief on his claims.
Accordingly, a certificate of appealability will not issue from this CdDavis v. Rapelje, 33 F.
Supp. 3d 849, 865 (E.D. Mich. 2014). However, if Abraitis chooses to appeal the Court’s decision,
he may proceeth forma pauperis on appeal because an appealld be taken in good faith. 28

U.S.C. § 1915(a)(3).
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V.
For the foregoing reasons, the Court DENNYETH PREJUDICE Alaitis’ Petition for
Writ of Habeas Corpus and DENIES Abraitis atifieate of appealability. Abraitis is granted
leave to appeah forma pauperis.
SOORDERED.
Dated: November 12, 2019
s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing documewis served on the attorneys
and/or parties of record by electromheans or U.S. Mail on November 12, 2019.
s/Erica Karhoff

Case Manager to
Honorabld.aurie J. Michelson
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