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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

MICHELLE M. POLHEMUS,
Case No. 14-14442

Plaintiff,
SENIORU.S.DISTRICT JUDGE
V. ARTHURJ. TARNOW
CAROLYN W. COLVIN, U.S.MAGISTRATE JUDGE
Acting Commissioner of ELIZABETH A. STAFFORD

Social Security,

Defendant.
/

ORDER GRANTING IN PART PLAINTIFF 'S MOTION FOR SUMMARY JUDGMENT [17];
DENYING DEFENDANT 'S MOTION FOR SUMMARY JUDGMENT [19]; AND REMANDING
CASE

Plaintiff seeks review of an Admstrative Law Judge (ALJ) decision
denying her application fodisability benefits. Plaintiff filed a Motion for
Summary Judgment [17] on April 12015. Defendantiled a Motion for
Summary Judgment [19] on May 2@015. Plaintiff filed a Response to
Defendant’s Motion for Summary Judgmé¢di] on July 13, 2015. On December
12, 2015, the Magistrate Judge issuadReport and Recommendation [22]

recommending that the Court grant Dedant’s motion and deny Plaintiff's.

Plaintiff filed Objections to the R®rt and Recommendation [23] on January 4,
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2016. Defendant filed a Response to mitis Objections [24] on January 14,
2016.

For the reasons stated below, t@®urt declines toadopt the R&R.
Defendant’'s Motion for Sumnma Judgment [21] IDENIED. Plaintiff's Motion
for Summary Judgment [17] SRANTED IN PART .

FACTUAL BACKGROUND

Plaintiff applied for Disability Instance Benefits (“DIB”) and Social
Security Benefits (“SSI”) on June 21, 20Xleging an onset date of April 23,
2009. The state disability determination seevdenied her application on July 24,
2012, and she requested a hearing bedorddministrative Law Judge (“ALJ").
ALJ Thomas C. Ciccolini held a hearing Akron, Ohio on December 17, 2013.
Plaintiff appeared by video. A vocationekpert (“VE”) tegified as well. ALJ
Ciccolini issued a decisioan December 24, 2013, fimd) Plaintiff not disabled.
This decision became final on Septemi®, 2014, when the Appeals Council
denied Plaintiff's request for review. Riaff timely filed for judicial review.

At the time of the administrative héag, Plaintiff was a 47-year-old high
school graduate, who had worked futht as a mediununskilled commercial
cleaner until April 2009, angart-time, intermittently, from that point on. At the

time of the hearing, she was working gvether weekend as a cleaner in a nursing



home. For DIB purposes, her date of lastied is June 30, 2015. She has claimed

disability due to diabetes, hypoglycaemiayroid, memory and vision problems,

acid reflux, chronic cough, breathing problems, heart palpitations and anxiety.
STANDARD OF REVIEW

The Court reviews objections to a Magistrate Judge’s Report and
Recommendation (R&R) on a dispositive motide novo. Se&€8 U.S.C.
8636(b)(1)(c). Defendant hasgued that Plaintiff's Objections do not specifically
address errors in the R&R, and therefdhis Court should reject Plaintiff’s
Objections and affirm the Mgstrates decision. [24]. While this would mean that
the Court is not obligated to addreBtaintiff's Objections, the Court must
nonetheless exercisede novo review over a Magistrate’s findings and
recommendations on dispositive mattesge Massey v. City of Ferndale F.3d
506, 510-511 (6th Cir.1993Flournoy v. Marshall 842 F.2d 875, 878-79 (6th Cir.
1988).

Judicial review of a decision by aklLJ is limited todetermining whether
the factual findings are supported bybstantial evidence and whether the ALJ
employed the proper legal standard?ichardson v. Peralest02 U.S. 389, 401
(1971). The ALJ's factualindings “are conclusive if supported by substantial

evidence.” Maziarz v. Sec’y of Health & Human Sen&37 F.2d 240, 243 (6th



Cir. 1987). “Substantial evidence is aefd as more than a scintilla of evidence
but less than a preponderance; it is stelRvant evidence as a reasonable mind
might accept as adequate to support a conclusiBogers v. Comm’r of Soc. Sec.
486 F.3d 234, 241 (6th Cir. 2007). Thebstantial evidence standard “does not
permit a selective reading tifie record,” as the reviewing court’s assessment of
the evidence supporting the ALJ’s findingsust take into account whatever in the
record fairly detracts from its weight'"McLean v. Comm’r of Soc. Se860 F.
Supp. 2d 864, 869 (E.Mich. 2005) (quotingsarner v. Heckler,745 F.2d 383,
388 (6th Cir. 1984)). However, so long the ALJ’'s conclusions supported by
substantial evidence, a court shtidefer to that finding ean if there is substantial
evidence in the record that would hasgepported an opposite conclusion.”
Longworth v. Comm’r of Soc. Sed02 F.3d 591, 595 (6th Cir. 2005ee also
Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986).
ANALYSIS

The Plaintiff raises three objections to the Report and Recommendation.
First, Plaintiff objects to the Magistrate’s finding that the ALJ did not “play
doctor.” Second, Plaintiff objects to e&hMagistrate’s holding that substantial

evidence supported the ALJ’s credibility detenation. Third, Plaintiff argues that



the ALJ's RFC determination is imprapebecause the underlying credibility
determinations regarding Plaiifi limitations were unsupported.

a. Plaintiff's First Objection

Plaintiff first objects to the Magistrate’s finding that the ALJ did not “play
doctor” when he assigned littlgeight to the opinions of Drs. Bishop and Tareen.
[23 at 582]. The Magistrate held th#te ALJ's reasons for discounting the
doctors’ opinions were supported by subst evidence. [22 at 572]. Plaintiff
argues that the ALJ’s reasons were faltyumaccurate, and that he improperly
drew negative inferences from Plaintifiscarce mental health treatment. [23 at
583].

An ALJ impermissibly plays doctor bybstituting his or her own judgment
for that of medical experts whose opims are supported by medical evidence.
Simpson v. Comm'r of Soc. Se&44 F. App'x 181, 194 (6th Cir. 2009). On the
other hand, an ALJ is not bound to accepbimion of a medical expert that is not
supported by reliable reasoning objectively determinable symptomkl.; 20
C.F.R. § 404.1527(c)(3). AALJ must also consider vether a medical opinion is
consistent with the recoras a whole. § 404.1527(c)(4dyin v. Soc. Sec. Admin
573 F. App'x 498, 501 (6th Cir. 2014). thermore, because they do not provide

the detailed longitudinal picture proed by treating sources, “opinions from



nontreating and nonexamining sourcase never assessed for ‘controlling
weight.” Gayheart v. Comm'r of Soc. Se€10 F.3d 365, 37¢th Cir. 2013)
(citing § 404.1527(c)). Howeve“they may not ignore these opinions and must
explain the weight given to the opinionsthreir decisions.” Soc. Sec. Ruling 96-
6p, 1996 WL 374180, at *2 (1996).

The ALJ ultimately determines wingr an impairment is severkl. An
impairment is not considered severeewht “does not significantly limit [one's]
physical or mental ability to do basic vkoactivities.” 20 CF.R. 88 404.1521(a)
and 416.921(a). Step two “has been desdrée‘a de minimis hurdle’; that is, ‘an
impairment can be consideremt severe only if it isa slight abnormality that
minimally affects work ability regardlessf age, education, and experience. The
goal of the test is to ‘screaut totally groundless claims.3impson v. Comm'r of
Soc. Se¢.344 F. App'x 181, 190 (6th CiR009) (internal citations omitted).
Findings of fact are not supported bybstantial evidence vemn the ALJ does not
accurately state the evidengsed to support his findingVhite v. Comm'r of Soc.
Sec, 312 F. App'x 779, 788 (61@ir. 2009) (“Because the ALJ does not accurately
state the evidence used to support hisifigdhis total discounting of the mental
impairment is not supportdaly substantial evidence.”§ee also SimpsoB44 F.

App'x at 192.



The medical opinions at issue are #hag State psychological consultants
Dr. Rugiya Tareen and Dr. Betty Bigp. Dr. Bishop performed a psychological
consultative examination on April 12012. [17 at 513-14]. Dr. Bishop opined
that, “[g]iven [Plaintiff's] panic attacksagoraphobia, and multg medical issues,
she is likely to have difficulty mataining consistent employmentd.

Dr. Rugiya Tareen examined Dr. Bap’s report, and issued a Disability
Determination Explanation, dated July,Z2D12. [13-3 at 105-130]. Dr. Tareen
assessed the Plaintiff's anxiety-related disorder according to the Paragraph ‘B’
Criteria as follows:

Restriction of Activities of Daily Living: Mild

Difficulties in Maintaining Social Functioning: Moderate

Difficulties in Maintaining Concentration, Persistence or Pace:

Moderate

Repeated Episodes of Decomsgation, Each of Extended

Duration: None.
[13-3 at 109]. In support of these findings, Dr. Tareen explained that Plaintiff
could carry out simple tasks, but strugbigith “detailed, cenplex and sequential
tasks.” [13-3 at 113-14]. Her social fuimning was “moderately limited” by her
anxiety and by her tendendo isolate herselfld. Therefore, her “ability to
complete a normal workday and werek without interruptions from

psychologically based symptoms and tof@en at a consistent pace without an

unreasonable number and length of pestods” was “moderately limitedId.
7



The ALJ gave little weight to the opinion$ the Drs. Tareen and Bishop for

three reasons:
[T]he claimant was only just fr to her hearing prescribed
psychotropic medication, has nmetquired or received inpatient
or outpatient psychological care, and no longitudinal signs or
symptoms of mental distress or dysfunction are documented in
the record.

[13-2 at 62]. The ALJ then reassessedrRiffiis mental impairments according to

the ‘B’ Criteria and found, respectivelgs follows: none, mild, mild, and norid.

The ALJ offers some additional explaioa for why he discounted Dr. Bishop’s

opinion:
As noted, however, the claimarégmained independent in her
daily activities, and able to shoper treatment records disclose
no significant psychological corgnts or observed clinical
signs or findings, and | have@orded this opinion little weight
herein.

[13-2 at 66].

When weighting medical opinions, the Almust consider factors such as
the length of the treatment relationshigldrequency of examination, whether the
opinions are supported by and consistanith the record as a whole, the
specialization of the source, and “othfactors” in the record. 20 C.F.R. §
404.1527(c). The ALJ appears to haweirfd these opinions unsupported by or

inconsistent with the medical evidence time record. He alsappears to have



considered “other factors,” such asaiRtiff's scarce histor of treatment for
mental impairments.

In response her lack of treatment, Pliffirpoints out that she had, in fact,
been prescribed medication to treat laxiety once before, in March 2011,
contradicting the ALJ's claim that “shevas only just prior to her hearing
prescribed psychotropic medication.” [13262]. Defendanargues that the ALJ
was still correct to draw a negative irdace from this, because there was no
evidence in the medicatcords that Plaintiff evdilled the prior medication.
[19 at 548-49]. Social Security Ruling 9¢- states that a claimant’s testimony
“may be less credible . . . if the medicaports or records show that the individual
Is not following [her] treatmet as prescribed and there are no good reasons for this
failure.” Titles Il & Xvi: Evaluation of Symptoms in Daility Claims: Assessing
the Credibility of an Individual's Statemen&SR 96-7P (S.S.A. July 2, 1996he
logic behind the ruling is that claimantstivsevere symptoms are more likely to
comply with treatment, since the severdy their symptoms may increase their
motivation to seek the relief promised by their treatment p&eeid. (“Persistent
attempts by the individual to obtain relief pain or other symptoms ... may be a

strong indication that theymptoms are a source of distress to the individual and



generally lend support to an individualalegations of intese and persistent
symptoms.”).

However, Social Security Ruling 96 also provides that an ALdntist not
draw any inferences about an individgasymptoms and their functional effects
from a failure to seek or pursue regulardmsal treatment without first considering
any explanations that the individual may provide, or other information in the case
record, that may explain infrequent or gudar medical visits or failure to seek
medical treatment.” Id. (emphasis added). The ruling lists examples of sound
explanations for noncompliance, recogng,i for instance, that, “[tjhe individual
may be unable to afford treatment amdy not have access to free or low-cost
medical services;” and, “[tlhe individualtaily activities may be structured so as
to minimize symptoms to a tolerable léwa@ eliminate them entirely, avoiding
physical or mental stressors tatuld exacerbate the symptomkd” at *8.

Though Ruling 96-7p itself is silent on the effect of mental illness on
compliance, the Sixth Circuit has joinedhet federal courts in recognizing that for
a claimant suffering from mental illnessgpncompliance with gatment may be a
symptom of her condition, rather than eande that her condition is not disabling.
See White v. Comm’r of Soc. Sé&&2 F.3d 272, 283 (6th Cir. 2009) (citiRgte-

Fires v. Astrue 564 F.3d 935, 945 (8th Cir. 20099ee also Blankenship v.

10



Bowen 874 F.2d 1116, 1124 (6thir. 1989) (“Appellant mg have failed to seek
psychiatric treatment for his mental conalitj but it is a questionable practice to
chastise one with a mental impairmenttfoe exercise of poor judgment in seeking
rehabilitation.”).

Defendant argues that it was propertfog ALJ to draw a negative inference
from Plaintiff's lack of treatment, becaudlaintiff “has failed to set forth any
evidence that her lack of mental hbatreatment was aymptom of mental
illness.” Defendant citeBryce v. Comm’r of Soc. Sddo. CIV.A. 12-14618, 2014
WL 1328275, at *10adopted byNo. CIV.A. 12-14618, 2014 WL 1328277 (E.D.
Mich. Mar. 28, 2014) The Magistrateccepts this argument. [22 at 573-74].
However, SSR 96-7p statesatlthe ALJ must consider not only “explanations that
the individual may provide,” but also “ahinformation in the case record.” 1996
WL 374186, at *7 (1996).The onus is on the ALJ to delop the case record Iin
this regard:

The adjudicator may need teecontact the individual or
guestion the individual at the mhistrative proceeding in order
to determine whether there aggeod reasons the individual does
not seek medical treatment does not pursue treatment in a

consistent manner.

Id. at *8.

11



The record should have put the Aloh notice that Plaintiff's lack of
treatment was due at least in part tofficial hardship. As the ALJ did note, when
she was first prescribed medicationMiarch 2011, she was unemployed and “her
husband left her with no money or presfs.” [13-2 at 65]. That year, she fell
behind on house payments, and her house evantually foreclosed on in 2012.
[13-7 at 297-98] Defendant even recognittest Plaintiff had to forgo treatment in
2012-13, because her insurance lapse?iaf1538 & 548]. It seems probable, then,
that Plaintiff did not fill her prescriptiorhbecause she could tnafford to. The only
insight the hearing transcript provides omstmatter is Plaintiff's testimony that
she was getting treatment at the UniversityMichigan at the time of the hearing.
That Michigan was “helping [her] out” beese she did not havasurance. [13-2
at 94-95]. This may explain why Plairitbegan taking medication for her anxiety
in 2013 but had not taken similar praptions in 2011. Alhough, as Defendant
notes, Plaintiff did seek somnmeedical treatment during thpeeriod in question, it is
not clear whether she had affordable cogertor mental health services, or access
to “free or low-cost medical servicesThe ALJ had the opportunity to question
Plaintiff on this matter, and he failed to do so.

The record also should have put theJ on notice that Plaintiff's lack of

treatment was a result of her conditioAs Plaintiff argues, she was self-

12



medicating with alcohol, a choice thatripaps explains her “exercise of poor

judgment in seeking rehabilitationAccord Regennitter v. Commissiondr66

F.3d 1294, 1299-1300 (aCir. 1999);see Blackenship v. Bowesi74 F.2d 1116,

1124 (8" Cir. 1989);see also Kangail v. Barnhard54 F.3d 627, 630 {7Cir.

2006) (“mental iliness in geral...may prevent the sufferer from taking her

prescribed medicines or otherwise suiting to treatment.”) [23 at 583]. At the

hearing, Plaintiff testified that she wavary of taking new medications, because

the side effects were “disorienting.” [13aR97]. Several treatment notes state that

Plaintiff had been self-medating for her anxiety, anduggest that this was due, in

part, to her fear of starting new medications:

On October 9, 2013, Dr. Francis adt “She notes increase in overall
baseline anxiety with pressured spewfth steroid use. She admits to
increased daily alcohol use as parself medicating for anxiety and
pain.”

Dr. Coffey noted on October 25, P8 “She is wary of starting
medicines. She has a history of@iol intake andvas recommended to
cut down on and quit alcohol prior sbarting any methotrexate therapy.
She a history of anxiety, which isngstanding. ... | encouraged her to
discuss with Dr. Francis the possiBlfestitution of methotrexate for her
inflammatory arthropathy. It appearsattshe may find it difficult to quit
alcohol since she appears touseng it to control anxiety.”

[13-7 at 454 & 458] Plainti may have been self-medicating with alcohol because

it was cheaper than prescribed metima She may have preferred to use

something she was familiar with, becangsv medications made her anxious. Her

13



medical records also show a history afduent drinking, suggesting that she may
have been doing this for many years.

The record suggests other ways in whthe Plaintiff's anxiety could have
interfered with her treatment. Plaintiff testified that she does not drive because of
her anxiety:

| suffer from anxiety, and | juston’t think I'd be a safe driver

on the roads for me or anyone else. Because | — like | said, |

have a sugar problem. | get corddsa lot, and | shake a lot,

and | just don’t think I'd be a vg good person to be on the

road.
[13-2 at 98]. The ALJ does not find thetaim credible, which is discussed below.
Assuming,arguendg that Plaintiff really is too raious to drive, this may have
made it too difficult to get to a counseldherapist or psychiatrist on a regular
basis. As Dr. Bishop noted, Plaintifffgnic attacks happetiéaway from home,”
and were “triggered by small places likewators or big crowds,” not to mention,
she was “afraid to leave home alone.” [ &t 329]. Thus, her symptoms may have
made her reluctant to seek treatmerairiRiff may have been “avoiding ... mental
stressors that would exabate [her] symptoms,5uch as leaving her house

unaccompanied, or taking public trangption. Soc. SedRuling 96-7p, 1996 WL

374186 at *8.

14



Plaintiff’'s symptoms, her self-meditan and her financial problems, might
have explained the lack her lack of narntealth treatment. Indeed, when these
factors are considered, her lack of tment is consistent with Dr. Bishop’s
opinion that Plaintiff suffered from panattacks and agoraphabivhich interfered
with her daily activities. It was the Als’responsibility to consider the foregoing
evidence before relying on Plaintiffsoncompliance to discredit her testimony.
Id. at *7. The ALJ’s decision, however, aars to consider only one explanation —
that her symptoms weréess severe than she od. Neither the hearing
transcript, nor the ALJ’s decision, suggesiat he considered other explanations.

The ALJ also discounted Dr. Bishop&pinion. To reiterate: “As noted,
however, the claimant remained independenher daily activities, and able to
shop...” [13-2 at 66]. The ALJ may haveen arguing that Dr. Bishop’s report
was inconsistent with Dr. Lazzara’s, whits referenced earlier in his decision.
However, Drs. Bishop and Lazzara gaveyvsimilar descriptions of Plaintiff’s
daily activities. Dr. Bishop wrote:

The client has never driverand said her mother and
grandmother also both have never driven. She is going through
her house and cleaning it out t@we; she has been there for 13
years. She does her own hewsrk and laundry. Her friend
will shop and cook. She doestgeod stamps. She may do

dishes. She can pay bills ifslhas money. She can partially
meet her basic needs.

15



[13-7 at 329]. Dr. Lazzara’s wrote:
She now lives with a friend ashe lost her home due to
foreclosure. She is able to @ier activities of daily living. She
does not drive. She now has beerhe process of clearing all
her stuff out of her house. She used to enjoy exercising. She is
able to grocery shop and do household chores with her friend.
She can sit and stand about & haur. She does not know how
much she can lift or hofar she can walk.
[13-7 at 322]. Both doctors’ notes shdhkat Plaintiff did some household work,
although they are unclear about whaftxactly, she was able to do. Both
descriptions reveal that she got helpnifr her friend, particularly with grocery
shopping.

If the ALJ meant, instead, that Dr. Batis conclusions were inconsistent
with the daily activities Plaiiff reported to both doctsr he did not explain how.
For example, Dr. Bishop noted that Pldinvas “afraid to leave the house alone”
and concluded that Plaifftisuffered from “agoraphobia.The descriptions above
mostly confine Plaintiff's daily activids to her home. The one activity that
involved leaving her home, shopping, sh@p@ars to have done either with her
friend or not at all. If anything, Plaintié daily activities are consistent with Dr.
Bishop’s conclusions. The ALJ did not describe or allude to any other daily

activities. Because the Court is unablaliecern from the ALJ’s opinion which of

Plaintiff's activities undermined her credibility the ALJ's eyes, this basis for the

16



adverse credibility findingalcks the specificity requireoly Social Security Ruling
96-7p.

Finally, Plaintiff maintains that # record does not support the ALJ’'s
finding that “no longitudinal signs or syrngms of mental distress or dysfunction
are documented in the record.” [23 at 58#hile Plaintiff did not seek outpatient
or inpatient psychological between 1988d 2012, her examining physicians did
record symptoms of her mental impaim® For example, on March 14, 2011, Dr.
Demots wrote:

MICHELLE POLHEMUS presents ih complaints of sudden
onset of anxiety, starting 2egks ago. (Husloa left her no
[money] or prospects and doubts the marriage can be put back
tog[e]ther. Crying. Not sleeping but is in no [danger] or
suicide). The patient confirms Viag difficulty concentrating,
insomnia, irritability, nervousness, sweaty palms, sleep
disruption, diaphoresis, gastrointestinal complaints, racing heart
and tremors.
[13-7 at 356]. The ALJ acknowledges tharch 2011 note, bideems to suggest
that she was only anxious because herband left her. [13-2 at 65]. This
argument would make more sense ifwiere the only mention of anxiety in
Plaintiff's records. It is not. Plaintiffaw a counselor for anxiety and depression
once before, in 1999, following a fightitw her supervisor. [13-7 at 314-18].

When Dr. Bishop examined Plaintiff, shbserved signs of anxiety: “She had good

reality contact with low self-esteem. She was pleasant although a little anxious. ...
17



She was anxious when seen and had faroeytact.” [13-7 at 329]. The doctors at
the University of Michigaralso observed Plaintiff's anxious affect, and prescribed
medication to treat her anxietyfra 12.

Furthermore, anxiety-disorders are aftdiagnosed by a person’s history of
reactions to his or her circumstance®oth State psychological consultants
reviewed her records and dreosed her with an anxiety-disorder. It is not clear
then, what the ALJ meant by “no longitudisggns or symptoms of mental distress
or dysfunction are documented in thexord.” The ALJ has either ignored these
signs, and thus misstated the recaitiite,312 F. App'x at 788 (“Because the ALJ
does not accurately state the evidemsed to support his finding, his total
discounting of the mental impairmentnst supported by substantial evidence.”);
or dismissed these signs where medicafgmsionals did not, thus substituting his
own judgment for thadf medical expertsSimpson344 F. App'x at 194.

For the foregoing reasons, the Court doesagree with the R&R [22] that
substantial evidence supported the Alr#asons for discounting the State agency
consultants’ opinions. Instead, the Countd that the ALJ’s reliance on Plaintiff's
lack of treatment to discount the opiniovislated Social Security Ruling 96-7p.
The ALJ also mischaracterizes and migstahe record in finding no longitudinal

signs of mental impairment.

18



b. Plaintiff's Second Objection

Plaintiff objects to the Magistrate’sonclusion that substantial evidence
supports the ALJ’'s credibility determinati. Plaintiff maintains that the ALJ’s
assessment is improper under SSR 96-7p, and that the ALJ's support for his
determination mischaracterizéise record. Aside from Rintiff's lack of mental
health treatment, discussed above, thedabthe ALJ’s crediiity assessment, as
summarized by the Magistrate, were Piifiis supposedly conflicting statements
about why she quit work in 2009, whyeslidoes not drive, and what she was
capable of doing on a daily basis, adlves a lack of objective support in the
medical records for Plaintiff's sudgtive complaints. [22 at 575-76].

Social Security Ruling 96-7p requires AhJ to provide an explanation of
his credibility determinations “sufficientlgpecific to make clear to the [claimant]
and to any subsequent reviewers the weighiadjudicator gave to the [claimant’s]
statements and the reasons for that weiglit.’at *2. In the Sixth Circuit’'s words,
“blanket assertions that the claimanht believable will not pass muster, nor will
explanations as to credibility which are ramnsistent with the entire record and
the weight of the relevant evidence Rogers 486 F.3d at 248. In cases where
subjective complaints play an importanterin the diagnosis and treatment of the

condition, providing justification for dcounting a claimant’s statements is

19



particularly importantld. (citing Hurst v. Sec’y of Health & Human Servgs3
F.2d 517, 519 (6th Cir. 1985)). Social Security Ruling 96-7p requires: “In
recognition of the fact that an indddal's symptoms can sometimes suggest a
greater level of severity of impairmetttan can be shown by the objective medical
evidence alone,” the ALJ must considactors, “in addition to the objective
medical evidence when assessing the chgglilof an individual's statements,”
including, “[t]he individual's daily activities.”

Plaintiff claimed she quit work in 2@ because of pain in her hands and
“sugar problems.” [13-2 at 64]. The ALdund that this claim was not supported
by the medical records, which showed “significant ‘sugar problems’ since the
early 2000s,” and no complaints abouhtigpain, “apart from some ‘generalized
wear and tear [from] working maintemze’ until 2013.” [13-2 at 64].The ALJ's
reliance on the second point is unclear, beeat seems consistent with Plaintiff's
claim that she quit her maintenance jol2@09 because of hand-pain. Plaintiff also
reported “sugar problems” toer doctor in April 20092011 and 2013. [13-7 at
406; 359; 278]. The ALJ does sthat the records show rexgnificant problems,
although he does not explain what this ngedte mentions that Plaintiff's blood
glucose measurements were normal inuday 2012, but this was nearly three

years after she had quit her job. [13-2 at @ discussed earlier, findings of fact

20



that misstate the record are rsafpported by substantial evidend®hite,312 F.
App'x at 788.

The ALJ has also argued that Plaintfintradicted herself when she told a
doctor, during an April 2012 Psychiatigychological exam, that “[s]he stopped
working in 2009 since she got married anoved.” [13-2 at 64]. It should be noted
that this may not be a fair basis for canpon, as this report focused primarily on
Plaintiff's mental impairmentsSee Keeton v. Comm'r of Soc..5883 F. App'x
515, 527 (6th Cir. 2014) (ALJ's determtiran was not supported by the record, in
part because he failed to consideattmedical examiner and psychological
examiner reported different findings becatlsey were concerned with different
ailments.)

As discussed previously, the Plaintiff claimed that she does not drive due to
her anxiety. The ALJ argued that sls®mehow contradicted herself when
elsewhere she stated that she had ndveen, and neither had her mother or
grandmother. [13-2 at 64]. Bendant offers an explanati, stating that “the true
reason she did not drive was that she n&aamed. ... Despite Plaintiff's protest,
the ALJ correctly found that she neveode, as opposed to having stopped driving
at some point due to anxiety.” [19 a5354]. This explanation does not make

sense. Plaintiff claimed to have haslpems with anxiety since she was 15 years

21



old. Since this was around the time she widuhve learned how to drive, the fact
that she has never driven is consistent with her claim. Defendant does not help by
misstating the Plaintiff's testimony, asaRitiff never claimedhat she “stopped
driving at some point due to anxiety.”

The ALJ notes that Plaintiff was abte clean out her house to move in
2012, which would undermine the claimsestmade during her hearing about her
limitations. [13-2 at 64]. However, the medi records only vaguely mention that
she was in the “process” of “clearimyit her house.” [13-7 at 323 & 329]. The
records do not indicate what kind of ploaiactivity this involved. Moreover, the
ALJ downgraded the level of work Pidiff was capable of performing from
“‘medium” in 2012 to “light” at thetime of the hearing, because she had
subsequently been diagnosed with imflaatory arthritis and degenerative spinal
changes. [13-2 at 67]. It is illogicalrfthe ALJ to recognize further limitations on
Plaintiff’'s abilities during one determinati, but ignore them fothe purposes of
his credibility determination.

For the foregoing reasons, the Court doesagree with the R&R [22] that
the ALJ's RFC credibility determinationgere supported by substantial evidence.
The ALJ did not clearly explain how Plairitf statements were inconsistent with

the record, he otherwise misstated the mécand he did not properly consider the
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factors listed in SSR 96-7p when assessimgcttedibility of Plaintiff's subjective
complaints.

c. Plaintiff's Third Objection

Plaintiff objects to the Magistrate’slecision that substantial evidence
supports the ALJ's RFC determinationaipliff contends that the ALJ failed to
include limitations related [Plaintiff's] an&lpain, cervical pain, and anxiety. [23 at
586]. The Magistrate responded that theJAdid not include limitations that he
properly found not credible, and Plafhtispecifies no other limitations that
warranted inclusion iher RFC. [22 at 577-78]

When crafting an RFC, an ALJ is gmniequired to include those limitations
he finds credible. Selevin v. Soc. Sec. Admirb73 Fed. Appx. 498, 502 (6th Cir.
2014) (citingCasey v. Sec'y of Health & Human Sepr@87 F.2d 1230, 1235 (6th
Cir. 1993)). The ALJ found that Plaintifbald “perform light work as defined in
20 CFR 404.1567(b) and 416.967(b) ...In i&idd, [Plaintiff] requires a ‘sit/stand
option’, defined as the ability to occasidipalternate betweesitting and standing
positions while remaining on-task at leastpg#dcent of an ordinary workday, with
usual and customary breaks.” [13-2 at @3sed on this RFC, a vocational expert

(“VE”) determined that Plaintiff could adjust to work that existed in significant
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numbers in the national economy [13a2 83-84], and the ALJ adopted this
determination. [13-2 at 68]

At the hearing, in response to quess from Plaintiff's attorney, the VE
testified that the work mentioned would reguPlaintiff to be off-task for no more
than ten percent of the work day, arduld not allow more than one absence a
month. [13-2 at 85-86]. Dr. Tareen had opirtkat Plaintiff's “ability to complete
a normal workday and workweek withouterruptions from psychologically based
symptoms and to perform at a consisteate without amnreasonable number and
length of rest periods” v&a“moderately limited.” TheALJ did not include this
limitation in his RFC determination fareasons that are not supported by the
record.

The VE also testified that if Plaifitiwere limited to lifting five pounds,
work only existed in significant numbeet the sedentary Vel. [13-2 at 86].
“Light” work requires the ability to lift ad carry up to 20 pounds for 2 hours of an
8-hour workday, and to lift and carpp to 10 pounds for 6 hours of an 8-hour
workday. Plaintiff testified that she did ndt more than 5 ponds on a daily basis,
and doubted that she could frequently azastonally lift more than that. Although
the ALJ found this testimony not crediblegt@ourt has already concluded that the

ALJ did not properly evaluate her credibility.
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CONCLUSION

Plaintiff’'s Motion for Summary Judgmefit7] asks the Court to reverse the
ALJ’s decision and award her benefitsiarthe alternative, remand the case for
further proceedings. A district court yneeverse a decision of the Commissioner
of Social Security and immediately awdrenefits “only if dl essential factual
issues have been resolved and the readetjuately estabhgs [the claimant’s]
entitlement to benefits.Faucher v. Sec’y dflealth & Human Servsl17 F.3d 171,
176 (6th Cir. 1994).

The Court finds that the credibility #flaintiff's testimony concerning the
severity and limiting effects of her symptomsan essential factual issue in this
case. The ALJ failed to resolve tlsuie in a manner consistent with Social
Security Agency regulations, as explad above. The Court may not decide
guestions of credibility Garner, 745 F.2d at 387. Remand, rather than a judicial
award of benefits, is thus the appropriate remefse Faucherl7 F.3d at 174-76.

For the foregoing reasons, the Court declines to adopt the Report and
Recommendation [23]Therefore,

IT IS ORDERED that Plaintiff's Motion for Summary Judgment [17] is
GRANTED IN PART. IT IS FURTHER ORDERED that Defendant's Motion

for Summary Judgment [19] BENIED.
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IT IS FURTHER ORDERED that this case IREMANDED for a
reassessment of the credibildy Plaintiff's testimony concerning the severity and
limiting effects of her symptoms, employitite proper legal standards, and a new
decision on her application consistent with the reassessment.

This case I€LOSED.

SO ORDERED.

s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: March 14, 2016 Senidnited States District Judge
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