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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

SHELIA ANNE HARRIS,

Plaintiff, CaseNo. 14-cv-14508
Hon.MatthewF. Leitman
V.

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

OPINION AND ORDER (1) ADOPTING REPORT AND
RECOMMENDATION (ECF #14), (2) OVERRULING PLAINTIFF'S
OBJECTIONS (ECF #15), (3) GRANTING DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT (ECF #12), AND (4) DENYING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT (ECF #11)

In this action, Plaintiff Shelia Anne H&s (“Harris”) alleges that the Social
Security Administration (the “SSA”) wingly denied her application for Social
Security disability insurance benefitsAfter the parties filed cross-motions for
summary judgment, the assigned Msagte Judge issued a Report and
Recommendation (the “R&R”) in which shecommended that the Court (1) grant
summary judgment in favor of Defenda@ommissioner of Social Security (the
“Commissioner”), and (2) deny Harrss’Motion for Summary Judgment.S€e
R&R, ECF #14 at 1, Pg. ID 554.) Harfiked timely objections to the R&R (the

“Objections”). SeeECF #15.) The Court has now conducteteanovoreview of
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the portions of the R&R to which Harrisas objected. For the reasons stated
below, the courOVERRULES the Objections (ECF #15\DOPTS the R&R as
the Opinion of the Court (ECF #145RANTS the Commissioner’s Motion for
Summary Judgment (ECF #12), amENIES Harris’'s Motion for Summary
Judgment (ECF #11).

RELEVANT FACTUAL BACKGROUND AND PROCEDURAL HISTORY

In September 2010, Harris lost her job as a receptionist in a dental office.
(SeeAdmin. R., ECF #6-2 at 64, Pg. ID 893he has not worked since that time.
(SeePl.’'s Mot. Summ. J., ECF #11 at 6,.RB 503.) Harris applied for Social
Security disability insurance benefits lrecember 2011. In her application, she
claimed that she suffered from numerauental health impairments including
bipolar disorder, depression, paranoia, and anxieédeeAdmin. R., ECF #6-3 at
3, Pg. ID 115.) The SSA concluded tlkrris was not disabled under the Social
Security Act (the “Act”), andt denied her application.Sgeid. at 7, Pg. ID 119.)
Harris then requested a hearing befan Administrative Law Judge.Sde id.
ECF #6-4 at 15-16, Pg. ID 135-36.)

Harris’s hearing was held on Dedeen 18, 2012, before Administrative
Law Judge Patrick J. Maean (the “ALJ"). GeeAdmin. R., ECF #6-2 at 51, Pg.
ID 76.) During this hearing, Harris tdged about her struggles with, among other

things, depression, bipolar disorder, anxietnd she described their impact on her



day-to-day life. $ee id.at 57-87, Pg. ID 82-112.) Harris also provided the ALJ
with voluminous medical records (datingdix to 2006) to support her claims that
she suffered from severe ntal impairments. §ee generallAdmin. R., ECF #6.)

On August 9, 2013, the ALJ issued a written decision in which he
determined that Harris was not disab&dl was therefore not entitled to benefits
(the “ALJ’s Decision”). SeeECF #6-2 at 31, Pg. ID 56.) The ALJ followed a
five-step analysisand made the following findingg§1) Harris did not engage in
substantial gainful employment betweeher alleged didality onset date
(September 20, 2010), attte date she was lasisured (June 30, 20113€e id.at
25, Pg. ID 50); (2) Harris did suffer frosevere impairments, including bipolar
disorder, left knee saphenous nerve injury, and obesdag (d); (3) Harris’'s
combination of impairments did not presunaply entitle her to disability benefits
under the Actgee id.at 26, Pg. ID 51); (4) Harrisould not perform the relevant
work that she performed in the paseé id.at 29, Pg. ID 54)and (5) Harris was
capable of performing a significant numberjabs despite hesevere impairments
and limitations ¢ee id.at 30, Pg. ID 55).

The ALJ also provided the followingssessment of Harris’s mental health

and treatment history:

! The Social Security Act’s five-step anadlyss codified in a Federal Regulation at
20 C.F.R. § 404.1520, 416.920 and is provigethe R&R. (ECF #14 at 3-4, Pg.
ID 556-57.)
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The record showed complaints depression and bipolar disorder
since at least 2006 but there assues with non-compliance and
inconsistent treatment for depressi The claimant was referred to
psychiatric treatment in Februad010 but treatment notes dated
through November 2010 showedaththe claimant still had not
attended any therapy. In fact, thaiolant failed to participate in any
mental health treatment until one moratfter her date last insured in
July 2011, which suggests that sgimptoms were not interfering in
her daily activities until that timeTreatment notes dated after the
expiration of claimant's date lashsured showed improvement in
Global Assessment of Functioning (EAwith the use of medication.

* * %

The claimant’'s statements are rfotly credible because they are
inconsistent with the nature arfilequency of claimant’s treatment.
When a claimant alleges a conditisevere enough toe disabling,
there is a reasonable expectation that the claimant will seek
examination and treatment . . . .relethere is veryittle treatment
during the relevant tie period between thelleged onset date of
disability and the expiration of claant’'s date last insured. The
claimant’s failure to eek treatment during that time reflects poorly on
her credibility and the assertioBat her condition was disabling
during that period of time. If thelaimant were having the level of
functional complaints, as allegedhne would expect consistent
treatment of an ongoing nature.

(Id. at 28-29, Pg. ID 53-54.) The ALJ thapheld the denial of Harris’s claim for
benefits. [d. at 31, Pg. ID 56.)

On November 26, 2014 Harris filed H@omplaint in this Court challenging
the ALJ’s decision. SeeCompl., ECF #1.) Harris aljes that she “has been under
a disability within the meaning of the Soctcurity Act at altimes claimed in an
application properly filed with Defendantind that “[t]his dishility continues.”

(Id. at 2, Pg. ID 2.) Both Harris and t@®mmissioner then filed cross-motions for



summary judgment. SeePl.’s Mot. Summ. J., ECE11; Def.’s Mot. Summ. J.,
ECF #12.) The Magistrate Judge thesuied the R&R in which she recommended
that the Court grant the CommissiorseMotion and deny Harris’s Motion.S¢e
R&R, ECF #14 at 1, Pg. ID 554.)

On October 21, 2015, Harris fleObjections to the R&R. SeeECF #15.)
She challenges the Magistrate Judgesommendations on two grounds: First,
Harris objects that the Magistrate Judge ‘@ifirefailing to consider that plaintiff's
failure to consistently treat for menta¢alth issues couldave resulted from the
very nature of those issues.ld(at 2, Pg. ID 590.) Second, Harris objects that the
Magistrate Judge did not sufficiently account for her “limitations in concentration,
persistence, or pace in affirming the A& assessment of heesidual functioning
capacity.” (d. at 4, Pg. ID 592.) A claimast “residual functioning capacity”
(“RFC”) is the “most [a claimant] can still do despite [her] limitation€bdmbs v.
Comm’r of Soc. Sec459 F.3d 650, 643 (6th Cie006) (quoting 20 C.F.R. 8§
404.1545(a)(1)).

GOVERNING LEGAL STANDARD

When a party has objected to portiasfsa Magistrate Judge’s R&R, the
Court reviews those portiorde novo SeeFed. R. Civ. P. 72(b)(3).yons v.

Comm’r Soc. Sec351 F. Supp. 2d 659, 661 (E.D.d¥i 2004). The Court has no



duty to conduct an independent review of the portions of the R&R to which the
parties did not objeét.See Thomas v. Ard74 U.S. 140, 149 (1985).

In reviewing the disputed findings of the ALJ, the Court is limited to
determining whether those findingseasupported by substantial evidence and
made pursuant to proper legal standai®ise42 U.S.C. § 405(g) (“The findings of
the Commissioner of Social Security as to any fact, if supported by substantial
evidence, shall be conclusive . . . .”) bStantial evidence $nore than a scintilla
of evidence but less than a prepondeeant is such relevant evidence as a
reasonable mind might accept as adequate to support a conclugtogérs v.
Comm'r of Soc. Seat86 F.3d 234, 241 (6th Cir. 200(¢uoting Cutlip v. Sec'y of
Health & Human Servs25 F.3d 284, 286 (6th Cir. 1994)). “It is of course for the
ALJ, and not the reviewing court, to evakishe credibility of witnesses, including
that of the claimant.Rogers 486 F.3d at 247. “[A] couiis obligated to remand
for further administrative proceedings ifetle are any unresolved essential factual
issues.” Meehleder v. Comm’r of Soc. Se2012 WL 3154968, at *2 (E.D. Mich.

Aug. 2, 2012) (citindNewkirk v. Shalala25 F.3d 316, 318 (6th Cir. 1994)).

2The Court has neverthelesvimved these portions dfie R&R and agrees with
the findings and conclusions of the Magistrate Judge.
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ANALYSIS

A. Harris’s Objection That the Magistrate Judge Failed to Consider

Whether Her Mental Impairments Prevented Her From Seeking

Treatment

As described above, thdagistrate Judge deterngd that the ALJ acted
reasonably in concluding that Harris’s faduto seek treatment for her mental
health impairments cut againstrleairrent claim of disability. SeeR&R, ECF #14
at 30-31, Pg. ID 583-84.) Harris assdrisher Objections that the Magistrate
Judge and ALJ both erred Iligiling to consider whethieher mental impairments
prevented her from seeking treatment or from taking her prescribed medicines.
(SeeObjection, ECF #15 at 2-3, Pg. ID 590-P1Harris also argugethat “even if
[she] had been noncompliant with treatipethe ALJ was obliged to determine
whether there was a ‘justifiable cauder the noncompliance before using it to

discredit or deny her claim.’As a result, Harris argues that she was in a “catch-
22’ of the clearest sort.’Id.) The Court disagrees.

Harris has not directed the Court’s atten to any evidence that her mental
impairments actually prevented her from seeking or receiving regular treatment.
Instead (and as the Magistrate Judgeyamtkted), any connection between Harris’s
failure to seek consistent treatmemidaher mental impairments is hypothetical.

(SeeR&R, ECF #14 at 29, Pg. ID 582.) Shsserts that her failure to obtain

consistent treatmentctduld have resulted from the venmyature of” her mental



impairments. (Objections, ECF #15 atR. ID 590; emphasis added.) The ALJ
did not err in failing to consider thenere possibility that Harris’'s mental
impairments prevented her from seeking consistent treatment.

Moreover (and in any event), the esicte in the Administrative Record
(including Harris’s own tegnhony before the ALJ) does neupport a finding that
Harris’s mental impairments preventedr feom seeking consistent treatment.
Indeed, Harris testified that her conditions only rarely interfered with ability to
seek or obtain treatment and that sintbrference was of very recent vintage:

Q: Have you — you mentioned difficulty with leaving your house.

Have youever missed appointments or not been able to go
somewhere because of pleins leaving your house?

A: A coupleof times.

Q:  When has that happened?

| think within the last two months.
(Admin. R., ECF #6-2 at 42-43, Pg. ID 68; emphasis added.) Likewise, Harris
also testified that she remained in hewuse because she did not want to leave —
not because she experienced panic attackeoause any other mental impairment

inhibited her from leaving:

Q: What if you're not in a croded area, but you're outside of your
house? Do you get panic attacks then?

A: No.

Q: Why don’t you leave your house?
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A: 1 really couldn’t tell you. | dort’know why | don’t. Other than |
just don’t want to go nowhere.

(Id. at 78-79, Pg. ID 103-04.) Harris’sstanony thus undermines her current
argument that her mental health issgeslld have prevented her from receiving
treatment.

Simply put, because Harris did nptresent evidence that her mental
impairments actually prevented her frameking counseling, the ALJ did not err
when he determined that her failuresteek counseling weighed against a finding
that she was disabled.

B. Harris’s Objection That the Magistrate Judge Erred By Upholding the
ALJ’s Residual Functional Capacity Assessment

Based on a thorough review tife Administrative Recortithe Magistrate
Judge determined that the ALJ progedssessed Harris’'s RFC, which limited
Harris’'s employment options to “sedentavgrk” with the following restrictions:

The work must be limited to simpleoutine, and repetitive tasks in a

low-stress work environmentith only occasional decision-making

required and only occasional chasgm the work setting. The

claimant is able to have occasal interaction with the public and
with co-workers.

* The Magistrate Judge’s review of thenta health evidence and explanation as
to why that evidence was insufficient tdadish Harris’s entitlement to benefits is
especially thorough and persuasive&se€R&R, ECF #14 at 5-11, 24-30, Pg. ID
558-64, 577-83.)
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(ALJ's Decision, ECF #6-2 at 27, Pt 52.) Harris now objects that these
restrictions do not sufficiently accourfor her moderate limitations with
concentration, persistence, and pacgeeQbjections, ECF #15 at 5, Pg. ID 593.)
The Court disagrees.

The ALJ's RFC determination limits thigpe of work that Harris is capable
of performing (simple, routine, antepetitive tasks) and further restricise
conditions under which Harris can do that work (in predicable low-stress
environments requiring minimal decisiomaking and limited contact with co-
workers and the public). It is unlikekthat any job requiring Harris to perform
simple or repetitive tasks in a low-stremsvironment in which she has little (or
any) decision-making duties would faib account for Harris’s concentration
deficiencies. The limited contact with bato-workers and the public specified in
the RFC assessment would further mitigatg concentration issues Harris might
experience. Additionally, this Court fiadetermined that, taken together, RFC
restrictions like Harris’s are sufficient to account for a claimant’s concentration
deficiencies. See, e.g.Hetherington v. Comm’r of Soc. SelNo. 08-11133, 2009
WL 1803238, at *5 (E.D. Mich. June 23009) (“[W]hile neither ‘simple routine
tasks’ nor ‘a low stress environmentprsidered piecemeal, would account for

moderate concentration deficienciet)ese limitations, along with a work

10



atmosphere requiring ‘minimal changesay be read cumulatively to encompass
[a claimant’s] moderate impairments.”).

Harris argues that the RFC assessmweat insufficient under this Court’s
decision inBrown v. Comm’r of Soc. Se6.72 F. Supp. 2d 794 (E.D. Mich. 2009).
(SeeObijections, ECF #15 at 5-6, Pg. ID 593-94.) Brudwnis distinguishable. In
Brown, the RFC provided that the claimamas limited to performing “work that
consists of simple, routine, refpa/e, one or two step tasksBrown 672 F. Supp.
2d at 796. In sharp contrastttee RFC in this case, the RFC Brown did not
further restrict the claimant’s potential work to jobs with low-stress environments,
few workplace changes, mimal decision-making dutiegnd limited interaction
with co-workers and the public. Themwaining cases upon which Harris relies are
distinguishable because they involved REleterminations that restricted the
claimant’s work to simple and repeti# tasks but which did not sufficiently
restrict the conditions in which the claimant worke®ke, e.gEaly v. Comm’r of
Soc. Se¢.594 F.3d 504, 510, 516 (6th C#010) (restricting conditions only to
non-public work settings)aGreen v. Comm’r of Soc. Seblo. 08-11398, 2009 WL
2365557, at *10 (E.D. Mich. July 28, 200@gstricting condition®nly to limited
interaction with co-workers and the publi€dwards v. Barnhart383 F. Supp. 2d

920, 930 (E.D. Mich. 2005) (“[T]he ALJd¢imitations were with co-workers,
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supervisors and the publicné to ‘jobs entailing no more than simple, routine,
unskilled work.™).

The Magistrate Judge did not err @oncluding that the RFC assessment
sufficiently accounted for Harris’s moderatencentration impairments. Thus, the
Court overrules Harris’s second objection.

CONCLUSION

For the reasons stated aboMelS HEREBY ORDERED that

e The Magistrate Judge’'s R&R (ECF #14ABOPTED as the Opinion of
the Court;

e Harris’s Objections to the R&R (ECF #15) Y ERRULED ;

e The Commissioner’'s Motion for $umary Judgment (ECF #12) is
GRANTED; and

e Harris’s Motion for Summary Judgment (ECF #11PENIED.

IT IS SO ORDERED.

s/MatthewF. Leitman
MATTHEW F. LEITMAN
UNITEDSTATESDISTRICTJUDGE

Dated: November 20, 2015

| hereby certify that a copy of tlieregoing document was served upon the
parties and/or counsel of record dlovember 20, 2015, by electronic means
and/or ordinary mail.

gShawna C. Burns
Gase Manager
(313)234-5113
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