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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ALAN EDWARD WUNDERLICH,

Petitioner, CasdNo. 14-cv-14626
HON.GERSHWINA. DRAIN

CITY OF FLUSHING,

Respondent.

OPINION AND ORDER SUMMARILY DENYING THE PETITION FORWRIT OF
HABEAS CORPUSAND DECLINING TO ISSUE A CERTIFICATE OF
APPEALABILITY AND LEAVE TO APPEAL IN FORMA PAUPERIS [#1]

I. INTRODUCTION
Petitioner Alan Edward Wunderlich bringsighhabeas corpus action pursuant to 28
U.S.C. § 2254. Petitioner was convicted of operagingehicle while intoxicd in violation of
MicH. Comp. LAwsS § 257.625 and refusal to submit to adihalyzer test in violation of kH.
Comp. LAws § 257.625d. As a result, Petitioner alleges dhiiver’'s license was automatically

suspended for one year and he was also atderabstain from the consumption of alcohol.
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Promptly after the filing of a petition fdhabeas corpus, the Court must undertake a
preliminary review of the petiin to determine whether “it plajnbppears from the face of the
petition and any exhibits annexed to it that thetipeer is not entitled to relief in the district
court.” Rule 4, RULES GOVERNING § 2254 CASEfpplicable to § 224fetitions under Rule
1(b)); see28 U.S.C. § 2243. If so, the petition must be summarily dismissed. Rule Alljeses.

Perini, 424 F.2d 134, 141 (6th Cir. 1970) (district court has the duty to “screen out” petitions that
lack merit on their face). A dismissal under Rdlencludes those petitions which raise legally
frivolous claims, as well as those containing facalkegations that are palpably incredible or
false. Carson v. Burke178 F.3d 434, 436-37 (6th Cir. 199%fter undertaking the review
required by Rule 4, the Court condes that the Petition must desmissed for lack of subject
matter jurisdiction because Petitioner is not “in custody.”
. DISCUSSION

1. Petitioner isnot entitled to awrit of habeas corpus.

As an initial matter, the Court must decide whether Petitioner is entitled to a writ of
habeas corpus. A petition for habeas corpus is a challenge to the fact or duration of confinement.
SeePreiser v. Rodriguez411 U.S. 475, 484, 493 (1973) (“the ewse of habeas corpus is an
attack by a person in custody upon the legality of that custody, and the traditional function of the
writ is to secure release froitegal custody”). In order for the Court to have subject matter
jurisdiction over this matte Petitioner must have beem*“custody” at the time he filed his
Petition.See28 U.S.C. 88 2241(c)(3), 2254(&arafas v. LaVallee391 U.S. 234, 238 (1968).

To invoke a federal digtt court’s jurisdiction to revieva petition for a writ of habeas
corpus, a petitioner must be “a person in cusfmahguant to the judgment afState court . . . in

violation of the Constitiion or laws or treaties of the iled States.” 28 U.S.C. § 2254(age



alsoRule 1 of the Rules Governing Habeas Corpus Cases Under SectiomM2®&4g v. Cook

490 U.S. 488, 490 (1989) (“The fedé habeas statute gives the United States district courts
jurisdiction to entertain petitions fdrabeas relief only from persons who amecustodyin
violation of the Constitution or lawser treaties of the United States(internal quotations
omitted).

Historically, the federal courts required thdif@ner to be presently confined at the time
the habeas corpus petition was adjudicated toobsidered “in custody” for purposes of federal
habeas corpus reviewSee Parker v. Ellis362 U.S. 574 (1960) (Supreme Court dismissed
petition for lack of jurisdiction because thetter became moot once the petitioner completed
his sentence and was released ffmmson). The definition of fi custody” has since expanded;
now it is not a requirement thattlpetitioner be physicallycarcerated at thime his petition is
adjudicated, or even at the &nhe files his petition. For ireice, a district court may not
dismiss a petition for a writ of baas corpus as moot based oa fi#ct that a petitioner is on
parole. Jones v. Cunninghan371 U.S. 236, 243 (1963). lonesthe Supreme Court held that
the:

[R]estraints [imposed while on parolaje enough to invoke ¢hGreat Writ. Of

course, that writ always could and Isthn reach behind prison walls and iron

bars. But it can do morelt is not now and nevenas been a static, narrow,

formalistic remedy; its scope has gmowo achieve its grand purpose -- the

protection of individuals ajnst erosion of their righto be free from wrongful
restraints upon their liberty. While tg®ner's parole released him from
immediate physical imprisonment, it jpmses conditions which significantly

confine and restrain his freedom; thiseisough to keep him in the ‘custody’ ...

within the meaning of the habeas corpus statute|.]

Id. Similarly, a petitioner who is not currenilycarcerated, but servirgy term of probation at

the time of filing a petition for the writ of hahs corpus meets the “in custody” requirement.

See McVeigh v. SmjtB72 F. 2d 725, 72{®th Cir. 1989);Lawrence v. 48th Dist. Ct560 F. 3d



475, 480-81(6th Cir. 2009) (“Probati’s restraints on liberty suéfe to satisfy the ‘in custody’
requirement.”) A petitioner who has been releasegersonal recognizaneg¢ the time of filing

a habeas corpus petition is consideredeo’in custody’ within the meaning of § 225%&6ee
McVeigh 872 F. 2d at 727 (at the time of filing foabeas corpus relief, petitioner's one year
probationary period was stayed, and sfas granted a recognizance bond).

The theory behind the modern view of the custody” requirements that individuals
who are on parole, probation, or out on bail angbjsct to restraints not shared by the public
generally.” Hensley v. Municipal CourtSan Jose-Milpitasiudicial Dist 411 U.S. 345, 351
(1973). In concluding that the restraints imposed upon a petitioner released on his own
recognizance satisfy the ‘in custody’ requiremeitthe federal habeas corpus statute, the
Hensleycourt explained:

First, he is subject to restraints raftared by the public gerally, that is, the

obligation to appear at all times and plaessordered by any court or magistrate

of competent jurisdiction. He cannot come and go as he pleases. His freedom of

movement rests in the hands of judi@#ficers, who may demand his presence at

any time without a moment’s notice. Disaolence is itself a criminal offense.

Id. (internal quotations and citationsnitted). In so concluding, théensleycourt relied on the
principle that “habeas corpus is an extraordirramedy[,] . . . its use Babeen limited to cases

of special urgency.”ld. The Hensleycourt concluded that while the petitioner's one year jail
sentence had been stayed, and he had beleased on his own recognizance, these facts
nonetheless fell within the custody requiremestduse of the certainty of his incarceratidah.

at 351-53. Thedensleycourt held that “[h]is incarceration is not, in other words, a speculative

possibility that depends on a number oftaugencies over whiche has no control.’ld. at 352.

Therefore, a petition for a writ dfabeas corpus remains justic&alf] at the time, the petition is



filed, the petitioner is subject teome type of restraintJones 371 U.S. at 243Carafas v.
LaVallee, 391 U.S. 234, 238 (1963).

Here, Petitioner is not incarcerated. Rathiee challenges the loss of his driving
privileges and a court order @bstain from alcohol. Thesemrsequences are not significant
restraints on Petitioner’s liberty and do satisfy the in-custody requirement of 8 22b#dlios
v. State of N.H.788 F.2d 60, 61 (1st Cir. 1986) (suspensor revocation of driver’s license
does not satisfy the in-custody requiremeHgrts v. State of Ingd.732 F.2d 95, 96-97 (7th Cir.
1984); Westberry v. Keith434 F.2d 623, 624-25 (5th Cir. 197@¢vocation of dwer’s license
upon conviction for traffic vi@tion is not “in custody” whin the meaning of 8 2254Kohn v.
Michigan State PoliceNo. 01-71923-DT, 2001 U.S. Dist. XES 11841, *6 (E.D. Mich. Jun. 6,
2001) (“Numerous courts have held that the intpms of traffic tickets or fines or even the
suspension of driving privileges is not a sevenough restraint on f@etitioner’s liberty to
satisfy the ‘in custody’ requiremeintf the habeas corpus statuteY¥horley v. Brilhart 359
F.Supp. 539 (E.D. Va. 1973) (suspended licettsss not constitute custody within the meaning
of § 2254). Because Petitioner is not in odgt under 8 2254, the Court lacks subject matter

jurisdiction over his action.

2. Petitioner isnot entitled to a certificate of appealability.
As a second and final mattaunder Section 2253(c)(2) ¢iie United States Code, the
Court must determine whether a certificateappealability should be granted. A certificate
should issue if the petitioner has demonstratedsubstantial showing of a denial of a
constitutional right.” 28 U.S.C8 2253(c)(2). This Court’s disssal of Petitioner’s action under

Rule 4 of the Rules Governing § 2254 Caseddistarmination that the baas action, on its face,



lacks sufficient merit to warrant service. Ibwd be highly unlikely for this Court to grant a
certificate, which would indicatéo the Sixth Circuit Court of ppeals that this issue merits
review, when the Court has already determinedtti@fction is so lacking in merit that service
is not warrantedSee Love v. Butle©52 F.2d 10 (1st Cir. 1991) (finding that it is somewhat
anomalous for the court to summarily dissmmunder Rule 4 and grant a certificatédndricks v.
Vasquez 908 F.2d 490 (9th Cir.9B0) (requiring reversal where court summarily dismissed
under Rule 4 but graed certificate),Dory v. Comm’r of Corr. of the State of New Y0865
F.2d 44, 46 (2d Cir. 1989) (it was “intrinsically coadictory” to grant a certificate when habeas
action does not warraservice under Rule 4yVilliams v. Kullman722 F.2d 1048, 1050 n.1 (2d
Cir. 1983) (issuing certificatwould be inconsistentith a summary dismissal).

This Court denied Petitioner’s application the procedural groundathit lacked subject-
matter jurisdiction. “When the district court rdes a habeas petition on procedural grounds
without reaching the prisoner’s underlying consiminal claim, a [certitate of appealability]
should issue when the prisoner shows, at least, that jurists of reason would find it debatable
whether the petition states a valid claim of thaidleof a constitutional right and that jurists of
reason would find it debatable whether the distrimtirt was correct iits procedural ruling.”
Slack v. McDaniel529 U.S. 473, 484 (2000). Both showimggst be made to warrant the grant
of a certificate.ld. The Court finds that reasonable gisi could not debate that this court
correctly dismissed Petitioner’s claims for lagk subject-matter jusdiction. “Where a plain
procedural bar is present and tstrict court is correct to invoki to dispose of the case, a
reasonable jurist could nobnclude either that the distrioburt erred in dismissing the petition

or that the petitioner should kalowed to proceed furtherfd. Therefore, the Court denies



Petitioner a certificate of appeailtly. The Court will also denyermission to appeal in forma

pauperis because any appeal wiaubt be taken in good faitteeFed. R. App. P. 24(a)(4).



[11. CONCLUSION
Based upon the foregoing, IT IS ORDEREDtthhe Petition for a Writ of Habeas
Corpus is SUMMARILY DISMSSED WITHOUT PREJUDICE.
IT IS FURTHER ORDERED that a Certificate of Appealability is DENIED.

IT IS FURTHER ORDERED that Petition&vill be DENIED leave to appeah forma

pauperis
SOORDERED.
Dated: December 31, 2014 s/Gershwin A. Drain
Detroit, Michigan GERSHWIN A. DRAIN

UnitedState<District Judge



CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court's &@kem to their respective email or First Class
U.S. mail addresses disclosed on the¢i¢éoof Electronic Filing on December 31, 2014.

s/TanyaR. Bankston
TANY A R.BANKSTON
Gase Manager & Deputy Clerk




