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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

CAROL LucAS, ET AL.,
Case No. 15-10337

Plaintiffs,
SENIORU.S.DISTRICT JUDGE
V. ARTHURJ. TARNOW
ULLIANCE, INC., ET AL., U.S.MAGISTRATE JUDGE
R. STEVEN WHALEN
Defendants.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS ULLIANCE ,
JONES, BATCHELOR , AND BATCHELOR 'SMOTION TO DismISS [19]; GRANTING IN
PART AND DENYING IN PART DEFENDANTS DEPARTMENT OF LICENSING AND
REGULATORY AFFAIRS, ENGLE, AND BUSHONG'S MOTION FOR JUDGMENT ON
THE PLEADINGS [38]; AND DENYING PLAINTIFFS * MOTION FOR ORDER TO SHOW
CAuUsE [60]

The Health Professional Recovery Pangr(HPRP) is a program created by
the Michigan legislature to help enstiat licensed healthcare professionals do
not continue to suffer from mental headthd substance abuse problems that might
cause them to harm the public. Staig requires Michigan’s Department of
Licensing and Regulatory Affairs (LARA) &nter into a conaict with a private

entity to oversee the HPRP. BA entered into such a coatt with Ulliance, Inc.

Plaintiffs are health professionals whasatme point were reported to the state, by
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Ulliance, as noncompliant with the RP. LARA summarilysuspended each
Plaintiff's license, withoua hearing, after such report. Plaintiffs bring the
following claims against LRA, Ulliance, and employees of both: procedural due
process, substantive due process, conspit@oyerfere with civil rights, neglect

to prevent said conspiracy, breaclkcohtract, civil conspiracy, and disability
discrimination in violation of the Amearans with Disabilities Act (ADA) and the
Rehabilitation Act of 1973. They seeksioe on behalf of a class of all HPRP
participants from January 2011 to the present.

Defendants Ulliance phes, Batchelor, and Batchelor (the Ulliance
Defendants) filed a Motion to DismifiSkt. #19] on April 3, 2015. Defendants
LARA, Engle, and Bushong (the LARA Defendants) filed a Motion for Judgment
on the Pleadings [38] on August 19, 2015.e Tiotions were fully briefed. At the
conclusion of a hearing held on Janwa2, 2016, the Court took the motions
under advisement. At the hearing, the Goequested additional information. In
response to the Court’s request, Riéifiled a Supplemetal Brief [46] on
February 23, 2016; the LARBefendants filed their owSupplemental Brief [56]
on March 18, 2016; and thelldihce Defendants filed fanal Supplemental Brief
[59] also on March 18, 2016.

On March 28, 2016, Plaintiffs filedMotion for Order to Show Cause [60].

Plaintiffs accuse the Ulliance Defendantsm$representing, in their supplemental
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brief, some of the supplemental infornametirequested by the Court. They request
sanctions, including denial of the Uliee Defendants’ Motion to Dismiss, under
Federal Rule of Civil Prockire 37(b)(2)(A), which atbrizes sanctions where a
party “fails to obey an order to provide @ermit discovery.” Plaintiffs’ motion is
DENIED. The Court’s request for supplema&nhformation was not intended as a
discovery ordet.

For the reasons stated below, theu@ rules on Defendants’ challenges to

Plaintiffs’ claims as follows:

e Counts One and Two (procedural due pss3ePlaintiffs have stated a claim
against Defendants LARA and Engle ynEleventh Amendment immunity
bars the claim against LRRA and the claim for damages against Engle in her
official capacity. Quasi-judiciammunity bars the claim for damages
against Engle in her individual capacityhus, the claim survives only to
the extent that thEx Parte Youngloctrine permits a claim for injunctive
relief against Engle in her official capacity.

e Count Three (substantive due process):rfifés have failed to state a claim.

e Count Four (conspiracy to interfere witlvil rights): Plaintiffs have failed
to state a claim.

e Count Five (neglect to prevent consy to interfere with civil rights):
Plaintiffs have failed to state a claim.

e Count Six (breach of contract): Fiéiffs have stated a claim against
Defendants Ulliance anldARA only. Ulliance has not established
immunity under Michigan law.

e Count Seven (civil conspiracy): Plaitiéi have failed to state a claim.

e Count Eight (ADA and Rehabilitation Actiplaintiffs havestated a claim
only against Defendant LARA and agaifsefendant Engle in her official
capacity (amounting to a claim agaitfs¢ state of Michigan). Defendants
have not established EletearAmendment immunity.

! Though the Court refers to some of $upplemental information as background
below, it does not rely on the supplemental information in its analysis.
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The Court further holds that the LARA @2adants have not established a need for
the Court to abstain, under tifeungerdoctrine, from hearing the claims brought
by Plaintiffs Lucas and Schultz. Accandiy, the Ulliance Defendants’ Motion to
Dismiss [19] isDENIED with respect to Plaintiffsagainst Defendant Ulliance for
breach of contract, and otherwiGRANTED. The LARA Defendants’ Motion
for Judgment on the Pleadings [38DENIED with respect to (1) Plaintiffs’
procedural due process claim against Ddént Engle, to the extent permitted
under theEx Parte Youngloctrine; (2) Plaintiffs’ @im against Defendant LARA
for breach of contract; and (3) Plaffgi claims under the ADA and Rehabilitation
Act against Defendant LARAM against Defendant Engle in her official capacity.
Their motion is otherwis&GRANTED.
FACTUAL BACKGROUND

l. Defendants and the HPRP

Defendant LARA is a Mihigan government agency that oversees the
Bureau of Healthcare Secés, which is responsiblerfthe regulation of licensed
health professionals. DefendaCarole Engle was formeryirector of the Bureau
of Healthcare ServicedDefendant Susan Bushongait ARA employee involved

in the department’s oversigbt health professionals.
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Michigan law authorizes disciplinasubcommittees to take disciplinary
action against licensed health professionals on account of mental iliness or
substance abuse that may impair their abibtpractice their professions in a safe
and competent mannegeeMich. Comp. L. 8§ 333.16221(alk)(ii)-(iii). LARA is
authorized to investigate such groumalsdisciplinary action and to provide the
appropriate disciplinary subcommitteg@hvan administrative complaintd. §
333.16221. The disciplinary subcommétt@ay proceed to impose sanctions,
including suspension or revocation of firefessional’s license, subject to review
by the Michigan Court of Appealdd. 88§333.16226(1)-(2), 333.16237(6).

In addition to initiating the aforem&aned disciplinary proceedings, LARA
may summarily suspend a license, after atimgy with the chair of the appropriate
board or task force, if it finds that the public health, safety, or welfare requires
emergency actionld. 88 333.16233(5), 24.292(2). If the licensee petitions for
dissolution of the summary suspensibARA must immediately request an
expedited hearing before an administratiaw judge (ALJ).Mich. Admin. Code
R. 792.10702(1). The ALJ must dissothe summary suspension unless she finds
that “sufficient evidence has been produced to support a finding that the public
health, safety, or welfare requires egecy action and a continuation of the

suspension order.id. R. 792.10702(4).
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Such disciplinary proceedings are not the only options provided by
Michigan law for responding to healthgbessionals’ struggles with mental illness
or substance abuse. 1893, the Michigan legislate created the HPRP. 1993
Mich. Legis. Serv. P.A. 80 (H.B. 4076) (WES$ge alsdMich. Comp. L.

§ 333.16167. Michigan law defines tH®RP as “a nondisciplinary, treatment-
oriented program for impaired healthofessionals.” Mich. Comp L.

§ 333.16105a. It defines “impaired” hbaprofessionals as those suffering from a
current or immediately impending inabylito practice in conformance with
minimum standards due to “substance abokemical dependency, or mental
iliness or . . . use of drugs or alcohold. § 333.16106a.

The HPRP is under LARA'’s purviefvid. §§ 333.16104(3), 333.16165(1).
LARA must “[e]stablish tle general components okthealth professional
recovery program and a mechanism fammoring health professionals who may
be impaired.”Id. § 333.16167(a). However ther than manage the HPRP
singlehandedly, LARA is required by statuté‘¢mter into a contract with a private
entity to act as a consultant to assist¢bmmittee with the administration of the

health professional recovery progranid. § 333.16168(1). LARA entered into

2 The component of LARA directly rpensible for the HPRP is the Health
Professional Recovery Committee. T®eurt will refer to the committee as
LARA for simplicity’s sake.
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such a contract with DefendaUlliance in September 20£2Defendants Carolyn
Batchelor, Stephen Batchelor, and Nik&nés are Ulliance employees involved in
Ulliance’s work under the contract. The contract reguut#iance to follow HPRP
policies and procedures approved by LARBAARA has set fott such policies and
procedures in a manual submittecaasexhibit by the Ulliance Defendants.

LARA is directed by statute to wioin conjunction with the private
contractor in executing its duties“evelop and implement criteria for the
identification, assessment, and treatnariealth professionals who may be
impaired” and to “developnd implement mechanisnfa the evaluation of
continuing care or aftercare plans for ltle@rofessionals whmay be impaired.”

Id. § 333.16167(b),(c). If LARA receivasformation from a LARA employee or
contractor that purportedly establisheasonable cause to believe that a health
professional may be impaired, LARA mask the private contractor to determine
whether the health pragsional may be impairedd. 8§ 333.16169(1). If the
private contractor proceeds to deterenthat the health professional may be
impaired, LARA may accept the professabimto the HPRHf the professional
acknowledges her impairmenbluntarily limits her practice as determined

necessary by LARA, and voluntarily agréaearticipate in a treatment plan

* The contract was set tagre on August 31, 2015. At oral argument, counsel for
the Ulliance Defendants repesded that the contract had been extended for a year
and that Ulliance remasnthe HPRP contractor.
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meeting criteria developed by LARA (@ooperation with the contractorld. §
333.16170(2).

LARA must require the private coattor “to report immediately to the
department any circumstances known ® hivate entity thainhdicate that an
impaired health professional may be eett to the public health, safety, or
welfare.” 1d. § 333.16168(2). If LARA determas, based on information received
in such a report, “that the health professil involved may be a threat to the public
health, safety, or welfare” and has violateditain articles of the Michigan Public
Health Code or rules promulgated tnender, LARA may mceed under statutory
provisions authorizing investigation ancktimitiation of disciplinary proceedings.
Id. 8 333.16169(2). LARA'’s contract witllliance requires a report of HPRP
noncompliance “especially” where the nongliance has a potential for placing
patients or the public at risk. FurtheARA’s HPRP manualwhich Ulliance is
contractually obligated to follow, requgeJlliance to report licensees to LARA
during the HPRP intake process in cer@rcumstances. These circumstances
include a licensee’s refusal to undergo@ureed evaluation or, after an evaluation
finds a licensee in need of treatmedntexecute a monitoring agreement.

By statute, the identity of an HPRP participant is confidential “unless the
health professional fails to satisfactonggrticipate in and complete a treatment

plan” or falsely represents that thiegve completed a treatment pldd. §
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333.16170a(2). The contract betwe&XRA and Ullianceidentifies certain
information as confidential, including gigipants’ protected health information
and information that identifies a particigahe contract mhibits Ulliance from
disclosing designated confidential infaxtion to third parties outside limited
circumstance8.
[I.  Plaintiffs’ Experiences with the HPRP

Plaintiffs are four health pressionals who were reported HPRP
noncompliant by Ulliance and had theirditses summarily suspended by LARA.
They seek to sue on behaffthe class of all HPRParticipants from January 2011
to the present.

A. Carol Lucas

Plaintiff Lucas is a registered nurs8he self-referred tthe HPRP for an
evaluation in November 2011, at the sugigesof a therapist. She completed an
intake interview, during which she disclosed that she had received inpatient
treatment at a hospital after an AugP81.1 suicide attemm@nd had acknowledged
suffering from depression and alcohol depewee Lucas declined to be evaluated

by an HPRP provider due to the expected financial costs of the treatment the HPRP

* Section 2.100 of the contract, govienon-disclosure of confidential
information, was deleteloly a June 2014 Change Notmed replaced by Section 9
of that notice.
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would require. Ulliance notified LARA thatucas may be a threat to the public
safety, health, or welfare. LBA opened an in\aigation.

In February 2012, LARA issued amvestigative order, authorized by the
chairperson of the disciplinary subcommétof the Board of Nursing, compelling
Lucas to submit to an evaluation by SaarMitchell, L.M.S.W. LARA notified
Lucas of a procedure to challenge theeny but she submitted to the evaluation
without challenging it. After complieg the evaluation on March 21, 2012,
Mitchell diagnosed Lucas with albol dependency in full remission,
sedative/hypnotic/anxiolytichaise, major depressive disorder, and a rule-out
diagnosis of borderline personalitysdrder. She recomended that Lucas
participate in the HPRP pursuant ttheee-year monitoring agreement.

Shortly after Mitchell’s evaluation, laas began treatment (independently of
the HPRP) with therapist David English. English was not on the HPRP’s list of
approved providers, and Lucas did najuest that the HPRP approve him.
English subsequently found that Lucad dot suffer from alshol dependence and
did not need treatment recommended by the HPRP.

On April 26, 2012, LARA issued amdministrative complaint against
Lucas’s license, alleging mental healtldaubstance abuse conditions subject to
disciplinary proceedings under Michigan la&@eeMich. Comp. L.

§ 333.16221(a), (b)(ii)-(iii). LARA did not summarily suspend Lucas’s license.
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Before a merits hearing on the complauats held, Lucas resolved the complaint
by entering into a consent order. Purgua the consent order, she admitted the
allegations and agreed to a two-yeagation term, with conditions including an
HPRP evaluation. In December 2012, Lus@med a three-year HPRP monitoring
agreement.

In June 2013, after finding thtte requirements of the monitoring
agreement exacerbated her depression, Luatfed the Ulliance Defendants that
she was withdrawing frortne HPRP. Ulliance notéd LARA of Lucas’s
noncompliance with her moniiag agreement. On Ju@&, 2013, after consulting
with the chairperson of the Board Mtirsing, LARA summarily suspended
Lucas’s license and issued an admmaiste complaint. Lucas petitioned to
dissolve the summary suspension. Afielding a dissolution hearing on July 30,
2013, an ALJ dissolved the summary susp@m The same ALJ held a merits
hearing on September 12, 2013. The Adflised to consider evidence that was
presented at the summary suspension hgamd not presented again at the merits
hearing. On October 8, 2013, the Ak3ued a recommended decision finding the
complaint meritless.

On December 5, 2013, the disciplipaubcommittee of the Board of
Nursing accepted the ALJ’s recommendationgart and rejected them in part.

The subcommittee found that the ALJ errondépusfused to consider all evidence
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presented at the summary suspensgaring, since the summary suspension
hearing record “shall beconaepart of the record ahg subsequent hearing in the
contested case.” Mich. Admin. Code'®2.10702(6). The subcommittee found a
preponderance of evidence supporting legad violations and, on April 28,
2014, issued a final order suspending Ligchsense. The aler authorized the
automatic reinstatement of her licenseniithin six months, she signed an HPRP
monitoring agreement or an HPRP evaluation found no need for monitoring.
Defendant Engle signed the order asshlecommittee’s designee. Lucas did not
appeal the order to the bhigan Court of Appeals.

Lucas was evaluated by Dr. Bela Shalm HPRP provider, in May 2014.
Shah diagnosed Lucas with major depras and opined that Lucas “should be
monitored closely under the care of pgswatrist and therapist,” but did not
expressly recommend an HPRP moniigrcontract. Shah found no basis for
substance abuse monitoring or resiits on Lucas’s access to controlled
substances at work. Ulliance subsedlyeasked Lucas to sign a two-year
monitoring agreement that included raguonents related to substance abuse.
Lucas was then evaluated by sociakkey Sabrina Mitchell (who had also
evaluated her two yearsfbee). In a handwrittedocument, which Ulliance
contends it had not received prior to thiigiation, Mitchell opines that Lucas does

not need treatment. Ulliance contenldat Mitchell conducted her evaluation
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without the benefit of seeing Shah’safvation, due to Lucas failing to sign a
release of medical records.

Lucas’s license remains suspengedsuant to the Board of Nursing
subcommittee’s final order.

B. Tara Vialpando

Plaintiff Vialpando is a registered nurse. She was referred to the HPRP by
an anonymous source. An HPRP evaluaecommended thahe cease taking
pain medications that her treating physisi&ad prescribed for years. After she
refused to comply with this treatmierecommendation, Ulliance reported her
noncompliant. LARA issued an admstrative complaint and summarily
suspended her license. After a hearaigALJ dissolved the summary suspension
and expressed unease concerning the eranrwhich the summary suspension
was largely attributable to an uninvgstted anonymous tip. After a merits
hearing, the ALJ dismissed the administrative complaint.

C. ScottSanders

Plaintiff Sanders is a registered nurs¢e was referred to HPRP after being
convicted of driving under the influencéfter two HPRP providers determined
that he did not meet the criteria for staree abuse treatmehg refused to be
evaluated by a third HPRP providerllidhce reported him nomenpliant. LARA

issued an administrative complaint andhsoarily suspended his license. After a
13 of 42



hearing, an ALJ dissolved the summarg@nsion. The ALJ ultimately dismissed
the complaint, stating that Sanders had “sgustification” for his concern “that he
would be required to enter into a muléyear Monitoring Agreement requiring
attending meetings, counseling, and drugaas, all at his expense without a
clinical justification.”

D. Kelly Anne Schultz

Plaintiff Schultz is a physician’s as&nt. She was referred to the HPRP
after being convicted for driving undertinfluence. Ulliance sent a letter
requesting her cooperation with HPRRhe wrong address. When she did not
respond to the letter, Uliwe reported her noncompliant. LARA issued an
administrative complaint and summarily sesded her license. After a hearing, an
ALJ dissolved the summary suspension. hRathan proceed to a merits hearing,
Schultz entered a consent order, pursuantich she admitted the allegations and
agreed to a one-year term of probation.
lll. Defendants’ Alleged Wrongdoing

Plaintiffs allege that the Ulliand@efendants mismanage the HPRP intake
and evaluation process in order to expamdrthimber of licensees participating in
the HPRP. Specifically, they allegat the Ulliance Defendants exclude
healthcare providers from the HPRP wadhere to proper diagnostic criteria and

provide “kickbacks” to HPRP providevgho apply relaxed diagnostic criteria,
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encouraging providers to erroneously firménsees in need of treatment. For
instance, the Ulliance Defendants alldlgerefer a dispropdionate number of
licensees for evaluation by Dr. Bela Shak social worker Sabrina Mitchell, in
exchange for those evaluators’ use tdxed diagnostic criteria for substance use
disorder.

Plaintiffs further allege that Ulliance breaches its contract with the state by
usurping HPRP providers’ authority over treatment decisions and by using that
authority without regard for licensees’ inttlual needs. Specifically, they allege
that the Ulliance Defendants determthe appropriate length and scope of a
licensee’s treatment, rather than defegrio the judgment of HPRP providers—
even though the contract with the statguiees that treatment be selected by an
approved provider. Moreowethough the contract requires that licensees’
treatment be tailored in length and scapeording to licensees’ individual
situations, the Ulliance Defendants allélyeapply “the same across-the-board
treatment mandates” to all licensees.

Plaintiffs allege that the Ulliance Bendants attempt to coerce licensees into
participating in the HPRP by threateninghwith suspension of their licenses if
they reject the conditions of HPRP pagation or delay signing an agreement to
seek the advice of counsel. They furtalbege that the Ulliace Defendants have

imposed an unauthorized condition of parttipn, requiring licensees to agree to
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the release of their treatment recordsordy to LARA, but also to the Attorney
General’s Office and to the licensees’@ayers. They allege that Ulliance
breaches its state contractiogking such disclosures.

Plaintiffs allege that the LARM®efendants have adopted a policy of
summarily suspending the licenseaniy licensee reported HPRP noncompliant,
without any individualized considerati of whether public health, safety, or
welfare requires emergency action. TH&RA Defendants allgedly prevent any
HPRP provider from testifying at a summary suspension dissolution hearing unless
the provider has been pre-selected agsiifter” by the Ulliance Defendants. The
Ulliance Defendants, in turajlegedly train the selected providers to testify in a
manner that obfuscates the realities of HRRA&tice, and pay &m in return for
such testimony. Plaintiffs suggesattihe Ulliance Defendants may further
interfere with disciplinary proceedingspecifically, they allege that Defendant
Carolyn Batchelor (of Ulliance) threateneddisenroll social worker Martha
Harrell as an HPRP providershe testified on Plaintiff $eiltz’'s behalf at a merits
hearing.

ANALYSIS

The Ulliance Defendants move to dissPlaintiffs’ claims under Federal

Rule of Civil Procedure 12(b)(6), whitee LARA Defendantsnove for judgment

on the pleadings under Federal Rule ofild?rocedure 12(c). On a Rule 12(b)(6)
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motion to dismiss, the Court must “assuitine veracity of [the plaintiff's] well-
pleaded factual allegations and determiumether the plaintiff is entitled to legal
relief as a matter of law.McCormick v. Miami Uniy.693 F.3d 654, 658 (6th Cir.
2012) (citingAshcroft v. Igbgl556 U.S. 662, 679 (2009)ayer v. Mylod 988

F.2d 635, 638 (6th Cir. 1993)). SimikarF[flor purposes of a motion for

judgment on the pleadings, alell-pleaded material allegans of the pleadings of
the opposing party must be taken as taunel the motion may be granted only if the
moving party is nevertheless clearly entitled to judgmeRush v. Mac792 F.3d
600, 603 (6th Cir. 2015) (quotintiPMorgan Chase Bank, N.A. v. Wing&t0 F.3d
577, 581 (6th Cir. 2007)).

The Court will first address, with spect to each of Plaintiffs’ claims,
whether Plaintiffs have stated a claim updmch relief can be granted. The Court
will then address Defendants’ immunigfenses and the LARA Defendants’
request that the Court partially abstain from hearing this case undéouhger
doctrine.

I-1l.  Procedural Due Process

Counts One and Two are procedural gugcess claims, brought pursuant to
42 U.S.C. § 1983, against the LARA Deflants and the Ulliance Defendants,
respectively. “To establish a procedutak process claim, a plaintiff must show

that (1) it had a life, liberty, or profg interest protected by the Due Process
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Clause; (2) it was deprived of this protecietdrest; and (3) the state did not afford
it adequate procedural rightsDaily Services, LC v. Valenting 756 F.3d 893,
904 (6th Cir. 2014) (citingVomen’s Med. Prof'l Corp. v. Baiyd38 F.3d 595, 611
(6th Cir. 2006)). Defendants have noaltbnged the first two elements; the Court
therefore assumes that the suspensidriaintiffs’ licenses deprived them of a
protected interestSee Watts v. Burkha®54 F.2d 839, 842 (6th Cir. 1988) (“This
circuit has recognized that the freedonptosue a career sgprotected liberty
interest, and that state regulation of occupations through a licensing process gives
rise to protected property interests.”) (citMalkerson v. Johnsor699 F.2d 325,
328 (6th Cir. 1983)).

To assess the adequacy of the pseaesed to deprive a plaintiff of a
protected interest, the Court must balafgigethe plaintiffs’ private interests; (2)
the risk that the procedures used will caasesrroneous deprivation of the private
interests; (3) the probable value of ditdehal or substitute mcedural safeguards,
and (4) the government’s interests, udihg the function involved and the burdens
of different safeguardsUnited Pet Supply, Inc. €ity of Chattanooga, Tenn/68
F.3d 464, 485 (6th Cir. 2014) (citiddathews v. Eldridge424 U.S. 319, 335
(1976)). The balance of these factors usually requires a pre-deprivation hearing.
Id. (citing Zinermon v. Burch494 U.S. 113, 127 (1990)Y.he balance will excuse

the failure to hold a pre-deprivatitvearing, however, “where a government
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official reasonably believed that immediaiction was necessary to eliminate an
emergency situation aride government provided equate post-deprivation
process.”ld. at 486 (citingHarris v. City of Akron20 F.3d 1396, 1403-05 (6th
Cir. 1994);Mithrandir v. Brown 37 F.3d 1499, at *2—*3 (6th Cir. 1994) (table
decision)). Post-deprivation processynadso suffice where the deprivation-
causing conduct is “randoand unauthorized.ld. at 485 n.4 (citindaily Servs.,
756 F.3d at 901Zinermon 494 U.S. at 129).

The Court concludes that the adequatpost-deprivation procedures is
irrelevant, at least at this stage of theecaAccording to Platiffs’ allegations, the
summary suspension of their liceasgas neither random nor unauthorized,;
Defendants have not claicsh®therwise. The LARMefendants argue that post-
deprivation process sufficed because LAR#ough Defendant Engle, acted to
eliminate an emergency situation. Goveant officials cannot rely on their belief
in exigent circumstances, however, witheame showing that their belief was
reasonableSee idat 486. Defendants cannot make that showing now, since the
Court must assume as true Plaintiffitiégation that Engle decided to summarily
suspend their licenses without even cod@sng whether exigent circumstances
existed.

Disregarding post-deprivation pratees, the Court concludes that the

Mathewsfactors call for a pre-deprivation haagi Plaintiffs’ private interests are
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significant because a summary suspensigacts their ability to practice their
profession and earn a livingee id(“[T]he property interest in a person’s means
of livelihood is one of the most sigreant that an individual can possess.”)
(quotingRamsey v. Bd. of Educ. of Whitley Cndd4 F.2d 1268, 1273 (6th Cir.
1988)). Plaintiffs have pled facts supporting a significant risk of erroneous
deprivation: they accuse LARA and Eagif summarily suspending their licenses
for no reason other than a report ofRFPnoncompliance, which may occur for
reasons not probative of a threat to pubbalth or safety (e.g., failing to respond
to an initial HPRP communication sentth@ wrong address). Further, the fact
that all of their summary suspensions weissolved after a hearing suggests that
the additional safeguard of a pre-depriwathearing would have significant value.
Finally, a pre-deprivation hearinged not burden the government greatly,
particularly in light of the government’s isking practice of using the record of the
summary suspension hearing at the méetring as well. Thus, the government’s
interest in dispensing with a pre-de@tivn hearing could only be of controlling
weight due to a reasonable belief ceming exigent circumstances, which—as
discussed above—cannot be estéiglibat this stage of the case.

The Court concludes that Plaintitisive pled facts raising a plausible
inference that the suspension of tHeenses without a hearing violated due

process. However, Plaintiffs have soifficiently pled causation with respect to
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any defendant other than DefendantdRAdand Engle. To establish a § 1983
claim, a plaintiff must show that the det&ant’'s conduct was both a cause in fact
and a proximate cause of the denial of the relevant rigbivers v. Hamilton

Cnty. Public Defender Com'®»01 F.3d 592, 608 (6th Cir. 2007) (citiMgKinley

v. City of Mansfield404 F.3d 418, 438 (6th Cir. 2005)). Proximate cause is “a
kind of line-drawing exercise in which [cds] ask whether therare any policy or
practical reasons that militate againstdind) a defendant liable even though that
defendant is a but-for cause of the plaintiff's injuryd’ at 609 (citing Dobbs on
Torts § 181).

Here, Plaintiffs have not allegedatiDefendant Bushong or the Ulliance
Defendants exercised anyluence over Defendd Engle’s decision to summarily
suspend their licenses. By allegihgt Defendant Engle would not have
summarily suspended their licenses untbesUlliance Defendants reported them
HPRP noncompliant, Plaintiffs have allelgeut-for causation. But Plaintiffs have
not alleged that the lliance Defendants reportedbncompliance except as
required to fulfill Ulliance’scontractual obligations to LARA. More importantly,
there is an intervening cae. Engle’s alleged decisiom abdicate her statutory
duty to make a finding of exigent circumstances. Accordingly, Plaintiffs have

failed to state a § 1983 procedural giwecess claim against the Ulliance
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Defendants and Defendant Bushong, sineg thave failed tadequately plead
that they proximately caused the alleged violations.

In sum, Plaintiffs have stated appedural due process claim only against
Defendants LARA and Engle.

[ll.  Substantive Due Process

Count Three is a substantive duecess claim brought pursuant to
42 U.S.C. § 1983. “Substantive due pixces the doctrine that governmental
deprivations of life, liberty or property are subject to limitatioegardless of the
adequacy of the procedures emplayeRange v. Douglas/63 F.3d 573, 588 (6th
Cir. 2014) (emphasis added) (quotirgarson v. City of Grand Blan661 F.2d
1211, 1216 (6th Cir. 1992)) (internal quicda marks and brackets omitted). The
doctrine protects, inter alia, “the inter@sfreedom from government actions that
‘shock the conscience.’Td. (quotingBell v. Ohio State Uniy351 F.3d 240, 249—-
50 (6th Cir. 2003)).

Plaintiffs argue that Defendants haxelated their fundamental right to
choose their own healthcare, their fundaraknght to refuse medical treatment,
and/or their fundamental right to bodily integrity. They do not allege, however,
that they were literally forcetb receive medical treatmemstead, they allege that

“[lJicensees were forced to choose betwéarced medical care and their license.

Conditioning a health professional’s licermetreatment for mental health or
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substance abuse problems does not netglgssiaock the conscience; it can be
appropriate with adequapeocedural safeguards. Indeed, Plaintiffs’ counsel
conceded at the hearingatiPlaintiffs do not contest “the proposition that [a
licensed health professional] who doeséha mental health or drug problem
should be subject to review for safety of the community.” Accordingly, even when
purportedly raising a substantive due psscelaim, Plaintiffs repeatedly challenge
the adequacy of Defendants’ proceduresythllege that Defendants’ “use of pre-
hearing deprivation procedures in gvease of HPRP non-compliance was not
narrowly tailored to achieve a contlpgy government interest” and that
Defendants “forced Plaintiffs and tk#ass to undergo involuntary medical
treatment under the threat of licensemnsion without the benefit of a pre-
deprivation hearing.”

In sum, Plaintiffs’ due process allaions all sound in procedural due
process, since they turn on “the gdacy of the procedures employedRange
763 F.3d at 588. Plaintiffs have failedstate a substantivie process claim.

IV-V. Conspiracy to Interfere with Civil Rights (8 1985); Neglect to
Prevent Conspiracy (8§ 1986)

In Counts Four and Five, Plaintiffsibg claims for conspiracy to violate
civil rights, in violation of 42 U.S.C. 8§ 1985(3), and for neglect to prevent such

conspiracy, in violation of 42 U.S.€.1986. A neglect claim under 8§ 1986 “is
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derivative and conditioned on esliahing a 8 1985 violation.'Bartell v. Lohisey
215 F.3d 550, 560 (6th Cir. 2000) (citiBgowder v. Tipton630 F.2d 1149, 1155
(6th Cir. 1980)Haverstick Enterprises, Inc. #inancial Federal Credit, Ing 32
F.3d 989, 994 (6th Cir. 1994)). Section 1985urn, “only covers conspiracies
against: 1) classes who receive heighateprotection under the Equal Protection
Clause; and 2) ‘those individuals who jaogether as a class for the purpose of
asserting certain fundamental rightsid. at 559 (quotinddrowder, 630 F.2d at
1150). Section 1985 “does not cover claims based on disability-based
discrimination or animus.’ld. Further, its “fundamentaights” coverage extends
only to claims of discrimination basea “the unique and peculiar fashion in
which a class of victims exercises a fumgantal right,” such as discrimination
against those who exercise their fundaraenght to free speech by supporting the
Democratic PartyBrowder, 630 F.3d at 1153-54.

Here, Plaintiffs have not raised gj&ions covered by 8 198). Plaintiffs
allege disability discrimination. Asentioned above, £985(3) does not cover
disability discrimination.Bartell, 215 F.3d at 560. Plaintiffs also argue that they
have alleged discrimination against a cleasding together to assert its members’
fundamental rights to bodily integrignd freedom from involuntary treatment.

For the reasons discussed above with redpdelaintiffs’ substantive due process

claim, Plaintiffs have not sufficiently @il a conspiracy to violate these rights.
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Necessarily, then, they have not sufficiently pled a conspiracy to violate these
rights based on the peculiar manner in whitdintiffs exercised them. Plaintiffs
have therefore failed to state a ofaiinder § 1985(3). Accordingly, their
derivative claim under § 1986 fails as well.

VI. Breach of Contract

Count Six is a breach of contrataim, alleging that Defendants breached
the contract between LARANd Ulliance. Defendants argue that Plaintiffs cannot
maintain a breach of contract claim becaihsy are neither parties to the contract
nor third-party beneficiaries oféhcontract under Michigan law.

Michigan law employs an objective stiard to determine if a party is a
third-party beneficiary under a contralcipking only to the contract’s language.
Shay v. Aldrich790 N.W.2d 629, 639 (Mich. 2010) (cititguardian Depositors
Corp. v. Brown 290 Mich. 433, 437 (Mich. 1939)). A plaintiff is a third-party
beneficiary only if the contractual languagemonstrates an undertaking directly
for the benefit of the plaintiff, or for a sufficiently designated class including the
plaintiff. 1d. at 638 (citingkoenig v. South Haved60 Mich. 667, 683 (Mich.
1999)). The public at large is too broadlass to support third-party beneficiary
status.Johnson v. Doodson Ins. Brokerage, L.[/@3 F.3d 674, 679 (6th Cir.
2015) (citingSchmalfeldt v. North Pointe Ins. C670 N.W.2d 651, 655 (Mich.

2003)).
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Defendants argue that Plaintiffs aret third-party beneficiaries of the
contract between Ulliance and LARAd=zeise the contract does not require
Ulliance to do anything directly for tHeenefit of any designated class narrower
than the public at largeThey analogize this case Bakshinamoorthy v. Nat’l
Ass’n of Boards of Pharmacio. 09-11129, 2011 WL 1396797 (E.D. Mich.
April 13, 2011) (unpublished). IBakshinamoorthythe plaintiff sued the
National Association of Boards of Phaxay (NABP) and its executive director for
breach of contract, allegingahthey breached a contragth the Michigan Board
of Pharmacy when they invalidatbd score on a pharmacy licensing exdah.at
*1—*2. The court granted the defendasisnmary judgment, reasoning that they
were entitled to Michigan statutory immunity and that the plaintiff was not a third-
party beneficiary of the contrackd. at *2—*3. The court explained that “the
contract was primarily for the benefit hfe NABP and the Michigan Board, as
well as the people of the State of Mighin, to ensure that state-licensed
pharmacists have some level of competende.’at *3.

The Court holds that Plaintiffs haveftiently pled third-party beneficiary
status under the contract. nitay well be that the comict is primarily intended to
benefit LARA (by fulfilling its statutory dutyo cooperate with a private contractor
in administering the HPRP) and the people of Michigan (by helping to fulfill

HPRP’s goal of protecting the public framks caused by health professionals’
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impairments). But the standard for thiparty beneficiary status under Michigan
law, as set forth above, is not goverigcthe Court’s impression of the primary
purposes of the contract. To the extentDag&shinamoorthylecision implies
otherwise, the Court declines to follow? it.

The language of the contract requirdbddce to do several things directly
for the benefit of a class, referred tale contract, that includes Plaintiffs:
licensees referred to the RP. Ulliance is required td) provide participants
with a full list of HPRP providers upon request; (2) ensure the length of a
monitoring agreement is consistent wati evaluator’'s recommendation (subject to
exceptions, which must be discussed Wit evaluator and documented); (3)
ensure that a monitoring agreement iotadl to an individual licensee’s specific
situation; and (4) refrain, in mostcumstances, from disclosing confidential
information concerning the licensees todhparties. The benefit to licensees from
compliance with these requirements is noteheincidental to the benefit to the
state or to the public.

In sum, Plaintiffs have sufficiently @il third-party beneficiary status under

the contract. Since Defendants do notlelnge this claim on any other basis, the

> As an unpublished district court decisi@gkshinamoorthys not binding on this
Court. Though the decision was affirmiegl the Sixth Circuit, the Sixth Circuit’s
decision was also unpublished and did not esklthe third-party beneficiary issue.
Dakshinamoorthy v. Nat’l Ass’n of Boards of Pharmaty5 F. App’x 548, 550
(6th Cir. 2012).
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Court concludes that Plaintiffs have statelbreach of contraclaim against those
defendants who are parties to tlmmiract: Defendantdlliance and LARA.
VII. Civil Conspiracy (8 1983)

Count Seven is a claim for civibospiracy under 42 U.S.C. § 1983. “A
civil conspiracy under § 1983 &ivensis an agreement between two or more
persons to injure anér by unlawful action."Webb v. United Stateg89 F.3d
647, 670 (6th Cir. 2015) (quotirBazzi v. City of Dearborr658 F.3d 598, 602
(6th Cir. 2011)) (internal quotation marksdabrackets omitted). “A plaintiff must
show that (1) a ‘single plan’ existe(®) defendants ‘shared in the general
conspiratorial objective’ to deprive theapitiff of his constitutional rights, and (3)
‘an overt act was committed in furthecanof the conspiracy that caused [the
plaintiff's] injury.” Id. (quotingHooks v. Hooks771 F.2d 935, 944 (6th Cir.
1985)). “[I]t is well-settled that conspiracyaims must be pled with some degree
of specificity and that vague and conclusory allegationappwted by material
facts will not be sufficient tgtate such a claim under § 19834&éyne v.
Metropolitan Nashville Public Schogl655 F.3d 556, 563 (6th Cir. 2011) (quoting
Spadafore v. GardneB30 F.3d 849, 854 (6th Cir. 2003 The pleading standard
for 8 1983 conspiracy claims is “relatively stricid. (quotingFieger v. Cox524

F.3d 770, 776 (6th Cir. 2008)).
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Plaintiffs have failed to meet this stéard. Plaintiffs allege that Defendants
conspired to deprive them of their egpadtection and due process rights. They
offer no explanation concerning the plan to violate Plaintiffs’ equal protection
rights. Further, as explained above, dindy due process violation that Plaintiffs
have adequately pled is the summsugpension of their licenses, without a
hearing or proper finding of exigenrcumstances, by LARAhrough Defendant
Engle. Plaintiffs have not allegathy agreement concerning the decision by
LARA/Engle to forego a hearing in each eadnstead, Plaintiffs allege that
“LARA ratifies the unconstitutional polies and demands of [the Ulliance
Defendants] by immediately suspending libense of a licensee in the event of
HPRP noncompliance without an investiga.” The allegation that the LARA
Defendants “ratify” allegedly unlawful actions separately taken by the Ulliance
Defendants does not constitute angakion that the Ulliance and LARA
Defendants shared an objective aneédetccording to a single plan.

Because Plaintiffs have not plethterial facts supporting their civil
conspiracy claim with sufficient specificit?laintiffs have failedo state a claim.
VIIl. Disability Discrimination

Count Eight consists of claims fdisability discrimination under the ADA
and the Rehabilitation Act. Under Titlleof the ADA, “no qualified individual

with a disability shall, by reason of such disability, be excluded from participation
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in or be denied the benefits of the\sees, programs, or activities of a public
entity, or be subjected to discriminatiby any such entity.” 42 U.S.C. § 12132.
“The phrase ‘services, programs, or ats’ encompasses virtually everything a
public entity does.”Anderson v. City of Blue Asi98 F.3d 338, 356 (6th Cir.
2015) (quotinglucker v. Tennessega39 F.3d 526, 532 (6th Cir. 2008)) (internal
brackets omitted). Accordingly, it encompasses government licensing of health
professionals.See Hason v. Medical Bd. of Californ/9 F.3d 1167, 1172-73
(9th Cir. 2002). Indeed, Title Il regulatis provide that a public entity “may not
administer a licensing ... program in amnar that subjects qualified individuals
with disabilities to discrimination on ¢hbasis of disability, nor ... establish
requirements for the programs or actistE licensees ... that subject qualified
individuals with disabilities to discriminatn on the basis of dibadity.” 28 C.F.R.

§ 35.130(6).

The Rehabilitation Act provides thgih]o otherwise qualified individual
with a disability . . . shall, solely by reason of her or his disability, be excluded
from the participation in, be deniedetbenefits of, or be subjected to
discrimination under any program activity receiving Federal financial
assistance.’Babcock v. Michigam812 F.3d 531, 540 (6th Cir. 2016) (quoting

29 U.S.C. § 794(a)). The Rabilitation Act’'s sole-causgtandard does not apply
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to ADA claims. Anderson798 F.3d at 357 n.1 (citingewis v. Humboldt
Acquisition Corp, 681 F.3d 312, 317 (6thir. 2012) (en banc)).

Plaintiffs allege that Defendani®lated the ADA and Rehabilitation Act by
summarily suspending their licenses “nethuse an investigation determined that
there were factors indicating that they warthreat to the public health, safety, or
welfare, but solely because they eithad a disability or were erroneously
regarded as having a disability and retls®accept unnecessary treatment at the
hands of HPRP.” Thidlagation does not state aaoh against any defendant
other than Defendants LARA and Engleexplained above, Plaintiffs have not
pled facts plausibly supporting anyhet defendant’s responsibility for the
suspension of their licenses. Howewassuming as true Plaintiff's factual
allegations concerning their status aslifjed individuals, the allegation does state
a claim against Defendants LARA and EngkeeHason 279 F.3d at 1171-73
(holding physician stated a Title Il ADA claim by alleging that state medical board
denied him a medical license on accountehtal illness despite his status as a
gualified individual). The claim may onfyroceed against Defendant Engle in her
official capacity. Everson v. Leisb56 F.3d 484, 501 n.7 (6@ir. 2009) (“Title Il
of the ADA does not ... provide for suit against a public official acting in his
individual capacity.”). For all intentsnd purposes, there is no surviving ADA

claim against Engle herself; the offic@pacity claim is essentially against the
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state of Michigan.Mingus v. Butler591 F.3d 474, 482 (6th Cir. 2010) (citing
Brotherton v. Clevelandl73 F.3d 552, 560-61 (6th Cir. 1999)).

Plaintiffs also allege that the liince Defendants denied Plaintiffs, on
account of their perceived disabilities, fhablic benefits of “their licenses, rights
to due process, and availability of a statibstance abuse pram.” Plaintiffs
vaguely allege that the Ulliance Dafitants denied them these things via
unnecessary demands for treatmentm@aoditoring. The Court holds that
Plaintiffs have not adequately pled titiance Defendants’ sponsibility for such
deprivations.

Plaintiffs fault the Ulliance Defendss for ignoring the disparate impact
theory of ADA discrimination. HoweveRlaintiffs raised no disparate impact
allegations in their Second Amended Conmmiland made no attempt to explain, in
their response briefs, how any challetig®licies disparately impacted anyone on
the basis of disability. Even at oral argemty, Plaintiffs’ counsel did not articulate
a disparate impact theory with any preasiinstead merely asserting a disparate
impact on “the class of people, licenseglh professionals, o have a disability
and need real treatment, not the broad based treatment Ulliance provides or those
erroneously regarded as having a substance abuse disorder who do not need
treatment in the first place but are pad through the treatment by Ulliance

unconstitutional policies.” For lack pfoper development, the Court deems the
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disparate impact argument Plaintiffsyrtzave intended to present forfeiteSee
e.g, Hayward v. Cleveland Clinic Found/59 F.3d 601, 618 n.9 (6th Cir. 2014)
(citing McPherson v. Kelseyl 25 F.3d 989, 995-96 (6th Cir. 1997)).

Finally, Defendants argue that thehabilitation Act does not apply because
the HPRP is funded by licensing feethea than federal money. However,
Plaintiffs’ surviving disability discrirmation claim concerns the suspension of
their licenses by LARA—not by the HPRPefendants haveot addressed
whether LARA receives feddrinancial assistance. €Court therefore declines
to hold the Rehabilitation Act inapplble at this stage of the case.

In sum, Plaintiffs have statecagins under the ADA and Rehabilitation Act
against Defendant LARA and against Defant Engle in her official capacity.

IX. Immunity Defenses

A.  Michigan Statutory Immunity

The Ulliance Defendants argue that tlaeg immune to Plaintiffs’ claims for
damages under Michigan Compiled La8833.16244(1). As counsel for the
Ulliance Defendants conceded at oral angut, this state-law immunity defense
cannot apply to Plaintiffs’ federal claim&ee Rushing v. Wayne Cn#62
N.W.2d 23, 28 (Mich. 1990) (citinlartinez v. California444 U.S. 277, 284 n.8

(1980);Felder v. Casey487 U.S. 131 (1988P)wen v. City of Independenetib
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U.S. 622, 647 n.30 (1980)). Thus, it mayyopbtentially apply to the breach of
contract claim.

The statute reads, in relevant part, as follows:

A person . . . acting in good faitthho makes a report; assists in

originating, investigating, or preparing a report; or assists a board or

task force, a disciplinary subcomttee, a hearings examiner, the

committee, or [LARA] in carrying aduits duties undefArticle 15 of

Michigan’s Public Health Code] ismmune from civil or criminal

liability including, but not limited to, liability in a civil action for

damages that might othese be incurred thereby.
Mich. Comp. L. 8 333.16244(13ge also id§ 333.16104(3) (establishing that “the
department,” as used in the statmeans LARA). LARA'’s duties concerning
administration of the HPRP arise undetiéle 15, and the Ulliance Defendants’
actions allegedly breachingeelevant contract wetaken to assist LARA in
carrying out those duties. Mertheless, Plaintiffs hawaleged that the Ulliance
Defendants acted in bad faitihe Court cannot res@whe factual issue of good
faith against Plaintiffs on the Ulli@e Defendants’ Rule 12(b)(6) motion to
dismiss. Thus, the Ulliance Defendants hawet, at this point, established
immunity under § 333.16244(1).

B. EleventhAmendmentImmunity

The Eleventh Amendment bars ceartauits against a state by its own

citizens. Babcock 812 F.3d at 533 (citinBd. of Trs. of Univ. of Ala. v. Garrett

531 U.S. 356, 363 (2001)). “Damages actiorareg) state officers in their official
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capacities count as lawsudgainst the State.Crabbs v. Scott786 F.3d 426, 429
(6th Cir. 2015) (citing<entucky v. Graham73 U.S. 159, 165-66 (1985)).
However, theEx Parte Youngloctrine “forecloses El@nth Amendment immunity
when an action is brought against aestaficial and seeks only prospective
injunctive relief.” Babcock 812 F.3d at 541 (citin§eminole Tribe of Fla. v.
Florida, 517 U.S. 44, 73 (1996)).

“Congress may abrogate the staielsventh Amendment sovereign
immunity pursuant to the enforcememovisions of 8§ 5 of the Fourteenth
Amendment when Congress both unequillgaatends to do so and acts pursuant
to a valid grant of constitutional authorityltl. at 534 (quotingsarrett, 531 U.S.
at 363) (internal quotation marks and tkets omitted). To determine whether
Congress has abrogated Eleventh Amendnmemunity with respect to a claim
under Title 1l of the ADA, courts nai apply a three-part testd. at 534-35 (citing
United States v. Georgi&46 U.S. 151, 159 (2006)). Flhya“[s]tates that receive
federal funds waive their sovereign imnityrdefense to claims brought against
them under the Rehabilitation ActGean v. Hattaway330 F.3d 758, 775 (6th
Cir. 2003) (citing 42 U.S.C. § 2000d-Nihiser v. Ohio EPA269 F.3d 626 (6th
Cir. 2001);Jim C. v. United State235 F.3d 1079 (8th Ci2000) (en banc)).

The LARA Defendants argue that E&th Amendment immunity bars most

of Plaintiffs’ claims againsLARA and against Englenal Bushong in their official
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capacities. They do not argue that Elégtliemendment immunity bars Plaintiffs’
claims under the ADA and the RehabilitationtA&Nor do they contest Plaintiffs’
argument that their claims against Enghd Bushong for prospective injunctive
relief may proceed under tiiex Parte Youngloctrine®

LARA is entitled to judgment on th@eadings, on the basis of Eleventh
Amendment immunity, on all of Plaintiffslaims except their claims under the
ADA and the Rehabilitation Act. Defdants Engle and Bushong are entitled to
the same with respect to Plaintiffsaghs for damages against them in their
official capacities.

C. Quasi-Judicial Immunity

Defendant Engle argues that shansune to damages for her role in
summarily suspending Plaintiffs’ licenses under the doctrine of quasi-judicial
immunity.” Quasi-judicial immunity is a form of absolute immunity from damages
extended to “some officials who are notlges, but who ‘perform functions closely
associated with the judicial processFlying Dog Brewery, LLLP v. Michigan

Liquor Control Com'n 597 F. App’x 342, 348 (6th Cir. 2015) (quotiGtpavinger

® The LARA Defendants ask the Courtitomediately enter an order denying
Plaintiffs injunctive relief. The Court deanthe request premature, since Plaintiffs
have yet to move for injunctive relief.
" Defendant Bushong claims quasi-judigiamunity as well. As the Court
explained above, however, Plaintiffs hax@ pled facts plausibly supporting
Bushong’s responsibility for the suspensions.

36 of 42



v. Saxner4d74 U.S. 193, 200-01 (1985)). The Sixth Circuit has stated that
“determining whether a licensed doctor hadated the laws governing his or her
practice of medicine and . . . impogisanctions for any violations” is a
“traditional adjudicatory function.’Lundeen v. State Medical Bd. of Ohips.
12-3090, 12-3250, 2012 W10235344, at *4 (6th Cir. Oct. 17, 2012) (citing
Watts v. Burkhart978 F.2d 269, 275 (6tQir. 1992) (en banc)Villiams v. Mich.
Bd. of Dentistry39 F. App’x 147, 149 (6th Cir. 2002)). The applicability of quasi-
judicial immunity is determined by considng this non-exhaustive list of factors:

(a) the need to assure that individual can perform his functions

without harassment or intimidan; (b) the presence of safeguards

that reduce the need for privathmages actions as a means of
controlling unconstittional conduct; (c) indation from political
influence; (d) the importance ofgmedent; (e) the adversary nature of
the process; and (f) the corrability of error on appeal.

Flying Dog 597 F. App’x at 348 (quotinGleavinger 474 U.S. at 202).

The first factor supports immunityThe Sixth Circuit has acknowledged a
significant potential for vexatious lawsuitstime absence of immunity for officials
who take disciplinary action agairtstalth professionals’ licenseQuatkemeyer v.
Kentucky Bd. of Medical Licensyrg06 F. App’x 342, 348 (6th Cir. 2012ge
also Lundeen2012 WL 10235344, at *4 (citing/illiams, F. App’x at 149).

The second factor likely weighs agsi immunity, but its impact on the

analysis is mitigated by éfact that summary susgson is only a temporary
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expedient. There are few procedwsafeguards in the summary suspension
process, since each summaungpension is ordered without a hearing. That said,
there is a statutory safeguard in the faiha mandate to consult with the chair of
the appropriate board or task force andpecifically find that the public health,
safety, or welfare requires emergemcyion. Mich. Comp. L. 88 333.16233(5),
24.292(2). The Sixth Circuit hasudnd support for immunity in similar
requirements established by Ohio and Tesre’s summary suspension statutes.
SeelLundeen2012 WL 10235344, at *4 (citing Ohio Rev. Code 8§ 4731.22(G));
Watts 978 F.2d at 275-76 (citing Tenn. Codlen. 8§ 4-5-320(c)). The Sixth
Circuit has also found support for immtynin post-suspension procedures that
mitigate the danger of abuse, including statutory requirements for the prompt
initiation of further proceedingafter a summary suspensio8eelundeen2012
WL 10235344, at *4 (citing Ohio Rev. Code § 4731.22(®Jjtts 978 F.2d at
275-76 (citing Tenn. Code Ann. § 4-5-320(dHere, Michigan law requires
LARA to immediately request an expedited hearing upon receiving a licensee’s
petition to dissolve a summary suspension. Mich. Admin. Code R. 792.10702(1).
The third factor appears to favianmunity. Engle argues that she is
insulated from political influence becaushe is a civil service employee.
Plaintiffs point to no signs of politicaifluence other than their allegation that

budgetary concerns motivated Engle pplst her alleged polic The Court does
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not believe that the inevitable influem of financial constraints constitutes
“political influence” withinthe meaning of the quasi-judicial immunity standards.

The fourth factor weighs againstmunity because Engle, in making
summary suspension decisions, dasst ‘appear to be bound by any precedent
typical of a legal inquiry.”Flying Dog 597 F. App’x at 351.

The fifth factor weighs against immunity. Although the process for
contesting a summary suspension is aslgal, the process by which Engle
decides to order a summary suspensiais The Sixth Circuit has not, however,
found the lack of adversarial processpdisitive of the immunity question. In
QuatkemeyerKentucky's Board of Medical Ligesure conducted an investigation
into the plaintiff's medical practice, issued an administrative complaint, and issued
an emergency order restricting the pldiis access to controlled substances
pending the conclusion of the administratproceedings. 506 F. App’x at 344.
The plaintiff's federal suit includeddue process claim against the board for
Issuing the emergency order without a hearilty. The Sixth Circuit affirmed the
dismissal of the plaintiff's claims, hadihg the board members entitled to quasi-
judicial immunity. Id. at 346—39.

The sixth and final factor suppoitamunity. As mentioned above, the
summary suspension order is subjeccexpedited appeal. An ALJ must

dissolve the summary suspension unlessfistus that “sufficient evidence has
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been produced to support a finding ttked public health, safety, or welfare
requires emergency actionda continuation of the suspension order.” Mich.
Admin. Code R. 792.10702(4). Erroneauspension is therefore correctable.

After considering the balance of tleefactors, the Court concludes that
Engle is entitled to quasi-judicial munity from damages for her role in
summarily suspending Plaintiffs’ licenseghe Sixth Circuit has consistently
applied quasi-judicial immunity in sitar cases, evidently irecognition of the
protections afforded by state procedures and the need to protect state officials
charged with disciplining health professals from threats of liability that may
lead them to be lax in fulfilling their duties.

D. Qualified Immunity

Defendants Engle and Bushong claim qualified immunity. The Court
declines to reach the isswsnce the Court’s conclusions on other issues mandate
dismissal of all claims for damages awsiEngle and Bushong in their individual
capacities.
X.  Younger Abstention

The LARA Defendants argue that tBeurt should abstain from hearing the
claims brought by Plaintiffs Lucamd Schultz under the doctrineXadunger
abstention. “A district court may abstain underYmeingerdoctrine if three

conditions exist: there are stgtroceedings that are (1)roently pending [as of the
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date the plaintiff files his or her fede@mplaint]; (2) involve an important state
interest; and (3) will providéhe federal plaintiff with an adequate opportunity to
raise his or her constitutional claimdNimer v. Litchfield Tp. Bd. of Trustee®7
F.3d 699, 701 (6th Cir. 2013) (citindabich v. Dearborn331 F.3d 524, 530 (6th
Cir. 2003)).

Plaintiffs filed their initial complaitin this suit on January 26, 2015. The
LARA Defendants argue that state pgedings against Plaintiff Lucas were
pending on that date because she reathgubject to the Board of Nursing’s
disciplinary subcommittee’s final orderspending her license. They argue that
state proceedings against Plaintiff Schwre pending on that date because she
remained subject to a one-year tevhprobation imposed by a November 2014
consent order, which resolved the adstirative complaint against her license.
They cite no authority for the proposititmat administrative proceedings remain
pending forYoungerpurposes simply because an order, which brought the
proceedings to a close, continues to haffects. The Court therefore concludes
that the LARA Defendants have faileddstablish the first requirement for
Youngerabstention.

CONCLUSION

For the reasons stated above,
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IT IS ORDERED that the Ulliance Defendantsiotion to Dismiss [19] is
DENIED with respect to Plaintiffs’ agast Defendant Ulliance for breach of
contract, and otherwiSeRANTED.

IT IS FURTHER ORDERED that the LARA Defendants’ Motion for
Judgment on the Pleadings [38DENIED with respect to (1) Plaintiffs’
procedural due process claim against Ddént Engle, to the extent permitted
under theEx Parte Youngloctrine; (2) Plaintiffs’ @im against Defendant LARA
for breach of contract; and (3) Plaffgi claims under the ADA and Rehabilitation
Act against Defendant LARAm against Defendant Engle in her official capacity.

Their motion is otherwis&GRANTED.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: March 31, 2016 Senidnited States District Judge
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