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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CALVIN E. BRUNNING,
Plaintiff, Case No. 15-cv-10587

Honorable Laurie J. Michelson

V. Magistrate Judge R. Steven Whalen

NATIONSTAR MORTGAGE, LLC, and
BANK OF AMERICA, NA,

Defendants.

OPINION AND ORDER GRANTING
DEFENDANTS’ UNOPPOSED MOTION TO DISMISS [3]

Plaintiff Calvin Brunning, through counsefiled a complaint against Defendants
Nationstar Mortgage, LLC, and Bank of AmeriddA., in Wayne Countyircuit Court alleging
wrongful foreclosure of his residential mgage, breach of contract, and fraudulent
misrepresentationSgeDkt. 1-1 at Pg ID 11-2 Compl.) After removing # case to this Court,
Defendants filed a Motion to Dismiss for failui@ state a claim. (Dkt3.) Although Plaintiff
participated in an unsuccesséarly settlement conference ordelsdthis Courthe has not filed

a response to the motidrithe Court conducted an independenitiew of the allegations of the

! This is not the first time that Plaintiff's counsel has filed a complaint in a mortgage
foreclosure case and failed to oppose the motion to disBegsCaggins v. Bank of New York
Mellon, No. 15-11124, 2015 WL 4041350, at *1 (E.D. Kliduly 1, 2015) (“On the day set for
hearing on Defendant’s motion, Ri&ff's counsel called to infornthe Court that he has been
unable to contact his client, does not oppose matiatismiss, and would not be appearing for
argument.”);Hawkins v. U.S. Bank, N.A., as Trusteetie RMAC Trust Series 2012-5T et al
No. 14-cv-14870 (E.D. Mich.) (motioto dismiss filed January 22, 2015eppuhn et al v.
Countrywide Home Loans et alNo. 14-cv-14791 (E.D. Mich.Ymotion to dismiss filed
February 13, 2015Bracken v. Nationstar Mortgage LLC et,aNo. 14-cv-14835 (E.D. Mich.)
(court order filed May 29, 2015, requires response by June 12, 2015, to motion to dismiss filed
March 10, 2015).

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2015cv10587/298798/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2015cv10587/298798/8/
https://dockets.justia.com/

Complaint and finds that they do not plausiblgtsta claim to relief. Therefore, Defendants’
unopposed Motion to Dismiss (Dkt. 3) is GRANTED.
|. LEGAL STANDARD

The Federal Rules of Civil Procedure requimat pleadings contain “a short and plain
statement of the claim showing that the pleademistled to relief.” Fd. R. Civ. P. 8(a)(2). A
plaintiff “must allege ‘enough facts to state a wlaof relief that is plausible on its face.”
Traverse Bay Area Int. Sch. €i v. Mich. Dep’t of Educ615 F.3d 622, 627 {6 Cir. 2010)
(quoting Bell Atlantic Corp. v. Twomb)y550 U.S. 544, 570 (2007)). Facial plausibility means
that “the complaint has to ‘gad[] factual content that allowe court to draw the reasonable
inference that the defendantli@ble for the misconduct alleged.Ohio Police & Fire Pension
Fund v. Std. & Poor’s Fin. Servs., LLZ00 F.3d 829, 835 (6th Cir. 201@)teration inoriginal)
(quoting Ashcroft v. Igbal 556 U.S. 662, 678 (2009)). “This stardi@aloes not mguire detailed
factual allegations, but a complaint containiagstatement of facts dh merely creates a
suspicion of a legally cognizable right of action is insufficiertDC, LLC v. City of Ann Arbor
675 F.3d 608, 614 (6th Cir. 2012) (citatiamdanternal quotation marks omitted).

The court must “accept all well-pleaded factual allegations as true and construe the
complaint in the light most favorable to plaintiff8ennet v. MIS Corp607 F.3d 1076, 1091
(6th Cir. 2010). The court ‘&ed not, however, accept unwanted factual inferencesld. (citing
Twombly 550 U.S. at 570). Nor are “[tlhreadbareitas of the elements of a cause of action,
supported by mere conclusory statements” entitled to an assumption ofdbath 556 U.S. at
678. “[W]here the well-pleaded facts do not p#rihe court to infer more than the mere
possibility of misconduct, the complaint hdkeged—but it has not ‘show]'—'that the pleader

is entitled to relief.”Igbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).



On a motion to dismiss for failure to stad claim, the Court may consider “the
Complaint and any exhibits attached thereto, pukkords, items appearing in the record of the
case and exhibits attached to defant’'s motion to dismiss so lorg they are referred to in the
Complaint and are central toetltlaims contained thereinBassett v. NCAA528 F.3d 426, 430
(6th Cir. 2008).

II. FACTUAL ALLEGATIONS

In October 2006, Plaintiff borrowed $128,000 fréuicken Loans, Inc. (Compl. § 10.)
The loan was secured by a mortgage (“the ybge”) on Plaintiffs home at 7660 Donna Street,
Westland, Michigan (“the Property”). (Compf{ 4, 12; Compl. Ex. 2 at Pg ID 25-40,
Mortgage.) The mortgage was assigned to BeEfnkmerica in September 2011. (Compl. at I 13;
Compl. Ex. 3 at Pg ID 42, BANA Assignment.) @ mortgage and assignment were recorded in
January 2007 and September 2011, respectivetynfC at ff 12-13; Mortgage at Pg ID 25;
BANA Assignment.)

Beginning in May 2012, Plairti began requesting loan adification from Bank of
America. (Compl. 1 18.) An employee or other dgdrBank of America istructed Plaintiff not
to make any payments while his loan modiiima was under review. @npl. § 21.) In August
2012, Plaintiff signed and returned a loan rfiodtion agreement. (Compl. 11 16, 25; Compl.
Ex. 5 at PG ID 46-50, Modif. Agmt.) According the agreement, the amount payable under the
Note as of August 1, 2012, was $131,205.69. (ModiinAgt § 1.) The agesnent provided that
$39,818.70 would be deferred, with no instrer monthly payments dudd(at T 2.) Interest
would continue to be charged on the remmy $91,386.99, and Plaintiffould make monthly

payments of $440.66 beginning August 1, 201®) (



Bank of America informed Plaintiff in Febary 2013 that he was default. (Compl.
1 23.) He unsuccessfully tried to contact hipegalist” at Bank ofAmerica. (Compl. T 24.)
Then in April 2013, Plaintiff received the loamodification agreement that he had signed and
returned to Bank of Aerica in August 2012. (Compl. 1 25.) The agreement had been signed by
a Bank of America representative on April 26, 2013o¢M Agmt. at Pg ID 49.) It was recorded
in May 2013. (Compl. 1 16; Modif. Agmt. at Pg 4B.) He contacted Bank of America to accept
its terms but was told it was no longer being offered because his loan was being transferred to
Nationstar Mortgage. (Compl. § 26.) Plafihtbegan contacting Nationstar about loan
modification. (Compl. 1 27.)

In November 2014, Bank of America assignee thortgage to Nationstar. (Compl. at |
14; Compl. Ex. 4 at Pg ID4, Nationstar Assignment.) The assignment was recorded on
December 16, 2014. (Compl. alL4; Nationstar Assignment.)

Plaintiff was told by employees of Nationstarmerous times that it had not received all
of the documents it requested or that more doctsngare required of Plaintiff. (Compl. § 29.)
Nationstar has never notified Plaintiff that higuest for loan modification or other options was
denied. (Compl. 1 30.)

According to Nationstar, Plaintiff is irdefault on the Mortgage. (Compl. § 31.)
Nationstar published a notice thhe Mortgage would be forecloség a sale of the Property on
January 29, 2015. (Compl. 1 32; Compl. Ex. 6 atP§2.) According tahe notice, the balance
due on the Mortgage was $148,509.46.) (Plaintiff alleges that the notice was dated December
29, 2014. (Compl. § 32.) Plaintiff was not awaréhaf foreclosure proceedings. (Compl. § 37.)

Plaintiff filed this action on January 28, 2015e€Compl. at Pg ID 21; Dkt. 1, Removal

Notice at § 1.)



[ll. ANALYSIS

By failing to respond to the Motion to Disssi, Plaintiff has waived any argument in
opposition to itHumphrey v. U.S. Att'y Gen.’s Offjc279 F. App’x. 328331 (6th Cir. 2008)
(“[1]f a plaintiff fails to respond or to othenae oppose a defendant’s tiam, then the district
court may deem the plaintiff to have waived opposition to the motion.” (quting v. State of
TennesseeB78 F.2d 382, 1989 WL 72470, at *2 (6th AiB89) (unpublished table decision))).
But the Court is still required to analyze the sufficiency of the Complaint’s allegations when
considering Defendants’ motion to dismissSee Bangura v. HanseA34 F.3d 487, 497 (6th
Cir. 2006) (finding district court abused its distion by dismissing plairffis claims without an
independent review of the sufficiency of tpéeadings after plaintiff failed to respond to a
motion to dismiss)fredericks v. Mortgage EEt. Registration Sys., IndNo. 14-14270, 2015
WL 3473972, at *3 (E.D. Mich. June 2, 2015).

Taking the allegations of the Complaint as teum& drawing all inferences in Plaintiff's
favor, the Court finds that Plaintiff has rglausibly stated a claim for relief.

A. Count |

In Count I, Plaintiff allege that Defendants wrongfully feclosed his mortgage “in
violation of both state and federal statutesesuand procedures including, but not limited to
MCL 600.3201, et seq., the Real Estate SettterReocedures Act (RESPA), 12 USC 2605, et
seq. and 12 CFR 1024.41 (‘Regulation X).” (CompHKd]) First, the Court notes that it is “a
plaintiff's obligation toprovide the grounds of hentitle[ment] to relief.” Twombly 550 U.S. at
555. The Court will address only those statutes that are spbgifientified. Plaintiff has not

stated a claim under any of them.



Plaintiff has not stated elaim under RESPA (or “Regulation X,” the shorthand name
given to RESPA’s enabling regulatiorsge12 C.F.R. § 1024.1) because the relief he seeks is
not available under that statute. He seeks dstdayr relief (that the assignment is invalid, that
Nationstar does not have authority to foreclesel that any pre-foreclosure proceedings are null
and void); an order “that Nationstar negotiatelfaand in good faith with Plaintiff towards a
reasonable loan modification ofettMortgage,” and “[a]ny other, fther or different relief that
the Court deems just and equitable.” (CompPatlD 18-19.) Declaratgrand injunctive relief
are not available under RESPA, which authoray “any actual damages to the borrower as a
result of the failure,” and “any additional damagas the court may allow, in the case of a
pattern or practice of meompliance with the req@ments of this sedn, in an amount not to
exceed $2,000.” 12 U.S.C. § 2605(f)(s&e also Caggink2015 WL 4041350, at *2 (collecting
cases). Even if Plaintiff had requested monetignages for Count I, which he did not, he has
not alleged any facts that owld support actual damages ar pattern or practice of
noncompliance.

Turning to Michigan’s Foreclosure by diertisement statute, Mich. Comp. Laws
88 600.3201et seq, Plaintiff identifies only one specifisection: he alleges that Defendants
foreclosed on the mortgage without valid recohain of title as required by Mich. Comp. Laws
§ 600.3204(3). That section provides: “If the pddyeclosing a mortgage by advertisement is
not the original mortgagee, a recanuain of title must exist before the date of sale under section
3216 evidencing the assignment of the mortgimethe party foreclosing the mortgage.”
Plaintiff's allegations and the exhibits attaciledhe Complaint establish a record chain of title
from the original mortagee, Quicken Loams,Mortgage ElectronidRegistration Systemsée

Mortgage at Pg ID 26) to Bank of Americae€ BANA Assignment at Pg ID 42) to the



foreclosing party, Nationstar (see MNetstar Assignment at Pg ID 44%de alsacCompl. 11 13—
14.) Plaintiff argues, in the complaint, thae assignment to Nationstar was invalid because
Nationstar, acting as attorneyfiact for Bank of America, aggned the mortgage to itself.
(Compl. 11 51-52.)

The Sixth Circuit has held that “a litigant who is not a party to an assignment lacks
standing to challenge that assignment,” unlesditigant “cannot otherwise protect themselves
from having to pay the same debt twiceionia Properties Holohgs, LLC v. 12840-12976
Farmington Rd. Holdings, LLG99 F. App’x 97, 102 (6th Cir. 2010). For example, a third party
may assert a defense of “nonassignability of tils¢rument, assignee’s ladk title, [or] a prior
revocation of the assignmentd. Plaintiff was not a party tthe assignment, and he does not
allege facts that make it plausible that he redkened with double lialty. Therefore, Plaintiff
has not stated a claim under § 600.3204(3).

To the extent Plaintiff intended to allegatthe was not given ¢hnotice of foreclosure
required by the Foreclosure bAdvertisement statute, he hamt pled it. Ober than the
conclusory statement that Plaintiff was not aavaf the foreclosure, the only specific factual
allegations relating to notice suggdisat it was givenPlaintiff says thatNationstar “allegedly”
published a notice of foreclosure by advertisemant] attaches a copy of it to the complaint.
(Compl. T 32; Compl. Ex. 6 at Pg ID 52.) i¥hdoes not raise a aulsible inference of
wrongdoing.See 16630 Southfield Ltd. P'ship v. Flagstar Bank, F.3X&. F.3d 502, 504 (6th
Cir. 2013). Plaintiff hasot stated a claim under Mich. Comp. Laws 88 600.232GEq

Count | is therefore dismissed fiailure to state a claim.

B. Count Il

Count Il is a breach of contract claim baigg the mortgage. The Complaint alleges:



Defendants breached the contract as aelthe implied covenant of good faith
and fair dealing in the contract withlaintiff by, among other things, doing the
following:
a. Failing to send Plaintiff a notice [of fiailt] containing all the components
of Paragraph 22 of the Mortgage;
b. Disingenuously negotiating loss mitigati assistance witthe Plaintiff;
c. Failing to maintain a single poiof contact for the Mortgage; and
d. Misleading Plaintiff &dout approval and extension of loss mitigation
assistance as an alternative to foreclosure.

(Compl. 1 60.)

First, as has been previously pointed ¢aitPlaintiff's counsl, Michigan does not
recognize a cause of action for a breach of thdi@shgovenant of good faith and fair dealing.
See Caggin2015 WL 4041350, at *2 (citingodale v. Waste Mgmt. of Mich., In¢18 N.W.2d
827, 841 (Mich. App. Ct. 2006)).

As for the claimed violation of Paragraph @2the Mortgage, Plaintiff alleges that Bank
of America sent him a notice of default in Fedmy 2013, and he does not allege what it did or
did not say. Thus there are factual allegations from which it can be determined whether a
violation of that paragph of the mortgage @ausibly alleged.

And as for the remaining allegations, Pldintias not pointed this Court to any provision
of the Mortgage that would be violated bylfisingenuously negotiating,” “[flailing to maintain
a single point of contact,” or “[m]isleadinBlaintiff about approval and extension of loss
mitigation assistance.” So far as the docKebves, Plaintiff is represented by counsel, and
therefore the Court will not scotine mortgage to determine ether Plaintiff has any grounds
for relief. SeeTwombly 550 U.S. at 555.

Count Il is dismissed for failure to state a claim.

C. Count 11l

For Count Ill, Plaintiff alleges fraudulent misrepresentation. The circumstances of a

fraudulent misrepresentation must be pled vpé#iticularity. Fed. R. @i P. 9(b). A plaintiff
8



must: (1) specify the alleged fraudulent statetsief2) identify the speak; (3) state when and
where the statements were made; and (4) explain why the statements were fraicai&nt.
Dana Corp, 547 F.3d 564, 570 (6th Cir. 2008). The Cdemt does not particularly identify
specific fraudulent statements, whmade them, when, and where. Tdfere, the Plaintiff fails to
plead fraudulent misrepresentation with theeleof particularity rguired by Rule 9(b).

Count Ill is dismissed for faure to state a claim.
V. CONCLUSION

For the reasons stated, Defendants’ unoppbkeitbn to Dismiss (Dkt. 3) is GRANTED
and the Complaint is DISMISSED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: July 16, 2015

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtic means or U.S. Mail on July 16, 2015.

s/Jane Johnson
Case Manager to
Honorabld.aurieJ. Michelson



