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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JENNIFER SNOOKet al,

Plaintiffs, Case No. 2:15-cv-10622
Honorable Laurie J. Michelson
V. Magistrate Judge Anthony P. Patti

INTERNATIONAL UNION UNITED
AUTOMOBILE, AEROSPACE AND
AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA, LOCAL 602;
INTERNATIONAL UNION UNITED
AUTOMOBILE, AEROSPACE AND
AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA, and
GENERAL MOTORS,

Defendants.

OPINION AND ORDER
GRANTING DEFENDANTS’ MOTIONS FO R SUMMARY JUDGMENT [34, 35]

With the ratification of the 2007 collectidgargaining agreemend, new two-tier wage
structure was introduced at @@al Motors. Under the 2007 CBAmployees hired to perform
“non-core” jobs were paid lower, entry-lewehges while other employees were paid higher,
traditional wages. Not long after the CBA wesified, some senior GM employees voiced
concern over non-core workers making less becthee wanted to transition into these less
physically demanding non-core jobs at traditibpay. Defendant International Union United
Automobile, Aerospace, and Agricultural Irepient Workers of America (“International
UAW?") brought this issue to the attention @M and, in March 2008, GM and the International
UAW entered into agreements that they clairargied who would be paid entry-level wages. In

particular, GM and International UAW claimahthe March 2008 agreements permitted GM to
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hire a predetermined number of employees atahtry-level wage—regardless of the type of
work performed.

Plaintiffs are 23 current or former employedsGM whom GM paidentry-level wages.
They maintain that the March 2008 agreemeintisnot modify the 2007 CBA'’s provision that
only those working non-core jobs would be paithefevel wages. As Plaintiffs performed only
core work, they contend that GM breached #0907 CBA by paying therantry-level wages.
Plaintiffs further claim that InternatiohdJAW, and their local union, Local 602 of the
International UAW, should have done morectintest GM’s payment of entry-level wages to
those performing core work. For these and otteasons, Plaintiffs sued GM, International
UAW, and Local 602.

Before the Court is a motion for summaugdgment filed by GM and another filed by the
Unions. Having reviewed the parties’ extensive briefing and havingl herat argument, the
Court will GRANT Defendants’ motions for the reasons set forth below.

l.
A.

In January 2007, Plaintiffs were hired amporary employees at GM’s Lansing Delta
Township facility (“LDT” or “Lansing) at a wage of about $18 an hougeg¢ e.g.R. 35, PID
1129.) Plaintiffs claim (but Defendts dispute) that they webeing paid under Paragraph 98 of
the 2003 GM-UAW collective bargaining agreemgiR. 1, 1 7; R. 35, PID 915.) Under that
paragraph, employees’ wages gradually progressadbout $28 an hour after about three years
on the job. (R. 1, 1 7) MoreovelParagraph 98 provided thatemployees left GM but were
brought back within a year, theyould continue in their wagprogression instad of starting

over.(R.1,17)



In the fall of 2007, a new GM-UAW cadattive bargaining agreement was up for
ratification. A “FAQs” flyer statedhat if the new CBA was raiégd, 500 temporary employees at
Lansing would be hired as permanent employetey were still employed on January 2, 2008.
(R. 38, PID 2379.) Another informational deocent (“Temps & New National Agreement”)
stated that temporaries then employed at Lgnsiauld not be impacted by the “two tier wage
system.” (R. 38, PID 2381.)

The referenced two-tiered wage systens\agproduct of negotiations between GM and
the International UAW. GM had contemplatedtsourcing over 16,000 so-called “non-core”
jobs to better compete it Japanese automakersSeg R. 35, PID 1033-34, 2120.) The
International UAW, however, fought retain these jobs in hous&egR. 35, PID 1034, 2120.)
Ultimately, the International UAW “agreed to angpetitive wage for non-core work in return
for an outsourcing moratorium.” (R. 35, PID 2120.)

The 2007 GM-UAW collective brgaining agreement (“2007 CBAVyas ratified with an
effective date of October 15, 2007. (R. 35, P3D1.) As most relevant to this case, it
memorialized the two-tier wage structure. particular, ParagrapB8 of the 2007 CBA paid
traditional wages and provided for traditional progressieeR. 1, 1 7; R. 35, PID 915; R. 35,
PID 985-86.) But the 2007 CBA also included a document titled “Memorandum of
Understanding UAW-GM Entry Level Wage & Bdinedgreement” (“Entry Level MOU”). The
terms of the Entry Level MOU applied to all “entry level employees,” which the MOU defined
as “regular employees hired a@n after the date of this Memorandum into the non-core work
functions identified orAttachment A of this Memorandu” (R. 35, PID 1006.) Attachment A
identified work functions such as machining, sub-assembly, apedtion. (R. 35, PID 1010.)

Significantly, the Entry Level MOU set forth itswn starting wageral progression for the



employees it covered—a wagedaprogression lower than that Baragraph 98. It is undisputed
that Plaintiffs were not hired into and wenet assigned to the “non-core work functions”
identified in the Entry Level MOU.

The 2007 CBA also included “Document 162yhich provided (consistent with the
“FAQs” flyer) that 500 temporargeat Lansing would be maderpenent—if “still working at
Lansing Delta Townshipn 1/2/08.” (R. 35, PID 101p

It appears that sometime in the fall2807, GM no longer requide(or could no longer
sustain) a third shift at Lamgg. Just a week after the 2007 CBAs ratified, GM wrote a letter
to the International UAW stating that GM planned to eliminate the third shift and lay off 510
regular employees and all 500 temporamyployees at Lansing. (R. 35, PID 1179.)

Upset that these layoffs would occur during the holidays, Steve Bramos, then the
Bargaining Chairman of Loc#&02, requested a meeting with Givid the International UAW.
(R. 35, PID 1112.) Apparently as a result a§ ttneeting, on October 25, 2007, the International
UAW and GM entered a memardum of understanding regamg the Lansing temporaries
(“October 2007 MOU”). Under this MOU, the tdishift at Lansing would cease on December
21, 2007. (R. 35, PID 1181.) But temporaries. ahsing would redge holiday pay. Ifd.) The
October 2007 MOU further providdgtdat temporaries would be required to return on January 2,
2008 (to help with transitioning) drwould be “released at the potheir services are no longer
required, no earlier thadanuary 4, 2008 and no latthan January 31, 2008.1d() Most
significant to this case, the MU rescinded the permanent-hpeomise of Document 162 (for
the 500 temporaries still employed on January 2, 20G8k agreed that athey relate to LDT,
the terms of the letter entitled, ‘Temporary jloyee Placement,” [Document 162] contained in

the 2007 [CBA] are superseded by thiglerstanding and hereby waivedd.)



On November 7, 2007, Bramos held a Lo6@P meeting to expin the reduction in
force. SeeR. 35, PID 1213.) Meeting mutes indicate that thertas of the October 2007 MOU
were discussed, including the fact that U “supersede[d]’ the commitment to hire
temporaries on January 2, 200&astemplated by Document 162.]

Plaintiff Andrea Kilmartin (and others) am@ched Bramos about filing a grievance,
though it is unclear whetheshe did so before or after theovember 7 meeting or whether she
even attended the meeting. (R. 35, PID 1111 .hiAtdeposition, Bramos stated that he did not
file a grievance because “[t]here was no [catiraiolation.” (R. 35, PID 1111.) He elaborated:
“Temporary employees are at will, quote, thase] consider[ed] at-will employees, and none of
them were hired. They never acquired any senicsitybased on the numbehst were given on
how many people [GM was] hiring, they actudilyfilled that numbers obligation.” (R. 35, PID
1111.)

Consistent with the October 200U, Plaintiffs were rele&sl in January 2008. By that
time Plaintiffs’ wages had progressed to about $22 an heeeR( 35, PID 1129, 1746.)

B.

Given that the Entry Level MOU of th2007 CBA provided that GM could pay new
employees hired into non-corebj functions less than traditidnaages, senior GM employees
(making traditional wages) became concerned thegt would not be able to transition to these
job functions. (R. 35, PID 1843.) Yet these romme jobs were desired by many senior
employees as they were generally less phjlgitaxing than othergR. 35, PID 1843, 2120.) So
union officials began receiving compits from senior GM employees.

According to then International UAW Assistadbirector Mike Grimes, the International

UAW thus took the following position with GM‘As long as you got a number, why does it



matter where the employee’s at? As long as you got the numbarnon-core jobs, why does it
matter where they work?” (R. 35, PID 1843.)

Arthur Schwartz, then the [ctor of Labor Relations for Gnd one of the individuals
involved in the creation and implementation tbé core and non-core structure (R. 35, PID
1032), recalled the situation similarly. He egd that the unions’ position was that senior
employees wanted the less demanding, non-corebjatbgdid not want aeduction in pay. (R. 35,
PID 1036.)Schwartz testified that thesue “was eventually res@d with the two March [2008]
memoranda . . . by saying that anyone who goesthat@lant as a new hire is going to be entry
level.” (R. 35, PID 1035.)

One of the two negotiated documents rafeesl by Schwartz wate “Core/Non Core
and Entry Level Job Assignment Clarifimat” executed on Maikt 3, 2008 (“March 2008
Clarification”). (R. 35, PID 1947.) That one-gagocument provided thaeniority employees
would be *“eligible to exercise their seniorityghts for non-core jobs,” that GM and the
International UAW (and its lo¢s) would determineghe “number of non ge jobs at each
facility,” and that once the “job placement ohg®ity employees ha[d] been exhausted” for a
particular facility, and there were openings faw hires at the facility, GM would be able to
hire “entry level” employees to fill those opags “up to the number of non core jobs” that had
been determined for thédcility. (R. 35, PID 1947.)

The second March 2008 document is th®re/Non-Core Agreement” (“March 2008
Agreement), which was executed by Grimes and Schwartz on March 28, 2008. (R. 35, PID
1949-52.) (Grimes and Schwartz did not siga March 2008 Clarifiddon and the parties
apparently did not depose isignatories.) The March 2008 Aggment states that it is

“applicable only to those Non-Core and Tenggr Employees hired into other-than-skilled-



positions.” (R. 35, PID 1949.) The March 2008régment included a conversion table from
traditional to “non-core new hire” wages for teonaries hired as regular employees after the
date of the agreement. (R. 35, PID 1949.) dbecement also identified the number of “non-
core” jobs at Lansing: 448. (R. 35, PID 1951.)

C.

Around June 2008, GM rehired Plaintiffs amporary employees—at a rate of only $14
an hour as opposed to the $22 Ipeur they had been making whigrey were laid off in January
2008. GeeR. 35, PID 1666, 1746.)

In July 2008, GM offered Plaintiffs regul@&mployment. In paitular, GM presented
Plaintiffs with a form titled “Application fo Temporary Employees to Entry Level Regular
Employment.” Gee e.g.R. 35, PID 1975.) The application stated: “Upon becoming a regular
entry level employee, | understand that[] | will continue to receive the entry level wage rate and
continue in my currenivage progression.’Sge e.gid.)

Although all Plaintiffs signed the application,veeal Plaintiffs testied that they were
told, or at least understood, that if they diot accept regular employment, they would be
terminated immediately. (R. 35, PID 1359, 1615, 1675.) No officials of the Unions represented
Plaintiffs at the signing of thregular-employment applicatioisgeR. 35, PID 1343, 1359.)

Plaintiff Jennifer Snook testified thatcamd this time she leed with Local 602
committeemen about her lower wage and was ttoddl they would get back to her. (R. 35, PID
1667.) But, said Snook, she never heard anything: “Every time they came by I'd ask the same
thing, [and they said,] ‘We're stilboking into it.” (R. 35, PID 1667.)

In July or August 2008, Plaintiff Andrea Kikmtin also inquired about her wages and

Paragraph 98. She asked Bramos (the Lo6al ¢éhairman) “why were we working next to



someone who is performing thensa job and making a third motkan we were, if not double
what we were?” (R. 35, PID 1388.) Kilmartin recahst Bramos informed her that they “can’t
file a grievance against the union.” (R. 35, PID 1388.)

Kilmartin and Snook were also told thateevthough they were not made traditional
employees, they would be soon enough. Specifici#liimartin’s plant manager told her that
because a lot of people werdinag due to GM’s Special Atition Plan, they would “all be
traditional within a month or two.” (R. 35, PIDB44.) Snook testified that someone from Local
602 provided her with a similassurance. (R. 35, PID 1700.)

In October 2008, Kilmartin approached Branagmin; according to Kilmartin, Bramos
said: “You can't file a grievance against th@on, and it's a uniodeal.” (R. 35, PID 1345.)

In February 2009, Kilmartin approachedeJw/ills, a Local 602 committeeman, about
grieving entry-level pay. (R. 35, PID 1346.) Accogl to Kilmartin, Wills said the same as
Bramos: “Can’t file a grievancagainst the union.” (R. 35, PID 1346.)

In October 2009, Kilmartin again met with Bram Kilmartin’s persoal notes about the
meeting state: “Steve [Bramos] went into thig explanation how busy ¢ly were and how they
saved so many jobs, yadda yadda yadda. Still wgr&h it. Probably be next contract. Wait 'til |
tell everyone that one.” (R. 35, PID 1348.)

It appears that between late 2009 and lateD2@laintiffs did notactively pursue the
wage issue.JeeR. 35, PID 1349.) Kilmartirdid recall “probably” téing to another Local 602
committeeman sometime in 2010. (The committeeman said the same as Bramos, that no
grievance could be filed agatnthe Unions.) Plaintiffs, howev, cite no evidence of other

complaints until November 2010.



D.

In November 2010, a GM employee approacK#ehartin and Snook about an issue that
prompted them to look into why they were rixgpiclassified as “nonece” in GM’s computer
system (PeopleSoft). The employee had soughtaaktieatment, but because she was coded as
“non-core” in GM’s system, the medical stafflieed that the employee was not performing a
physically demanding core job, and thus did patvide her with a work restrictionSéeR. 35,

PID 1349.) This employee then approached Kitmaand Snook, who in turn went to see their
group leader. (R. 35, PID 1349.) The group leadecatdd that they had been coded differently

in the system and instructed that they go talk with Jill Ploughman, then the GM labor relations
representative at Iosing. (R. 35, PID 1349, 1589.)

According to a timeline prepared by Snoaid&ilmartin, Ploughman stated, “Two Tier
is the same as noncore!!,” “You are all noncaarkers @ LDT,” and “Your pay is correct[.]”
(R. 38, PID 2405.)

Kilmartin and Snook continued to pursue fesue through the remainder of 2010 and
into 2011. For instance, in December 2010, kiitim and Snook (and the employee who had
sought medical treatment) met with two Local 602 committeemen and discussed “coding, the
classification.” (R. 35, PID 1353)he response from the Local 602 officials was that they
lacked the power to change the classificatiod @rat they believed that only the International
UAW had authority to do so. (R. 35, PID 1353.)January 2011, Kilmartin or Snook (or both)
met with Local 602 President Brig-redline, “and discussed thetiem situation and problems,
even leading back to theon hiring of all the temps i2007.” (R. 38, PID 2406.) Fredline

delivered their documentation to Bryan Czape at the International UA)VPRossibly because



Fredline was promoted to the regional offe@on thereafter, Snook and Kilmartin’s repeated
follow-up calls to Fredline went unanswereld. X
E.

In May 2011, Richard Martinez took Bramgmosition as the Bargaining Chairman of
Local 602.

At one of the first Local 602 meetings follavg Martinez’s election, Kilmartin raised the
issue of their status as non-traditional employeSseR. 35, PID 2046; R. 38, PID 2407.)
Martinez then met with Kilmartimnd Snook to get a better undemsiiag of the issue. (R. 35,
PID 2046; R. 38, PID 2407.) (Martinez had not been a member of Local 602 and had not worked
at Lansing. $eeR. 35, PID 2047.)) Martinez séfied, “My conclusion frommy research was . . .
| couldn’t from a position of lodathe Local 602 chairperson,medy their problems. | couldn’t
fix what happened in the pastlorouldn’t address what they thoughey heard or what they did
hear.” (R. 35, PID 2049.)

Martinez, did, however, help Kilmartin arShook prepare a letter to the International
UAW on Local 602 letterhead. The July 2011 letead it part, “There are approximately 110
members who are still employed as 2-tieguiph they were activen January 2, 2008. These
members were told from their hire date tha EaTier would only be temporary as language in
the National Agreement would be utilized to lgrihem to the ‘traditional employee’ designation
with full wages and benefits.” (R. 35, PID 2061.)

In August 2011, Czape from the Interioail UAW responded to Kilmartin and Snook.
His letter explained that although GM hadmted to layoff over 1,000 Lansing employees
effective November 21, 2007, the InternatiobBAW and GM had reached an agreement to

delay the layoff for a few weeks and providansing workers holiday pay. (R. 35, PID 2063.)

10



Czape further explained that the OctobeO2MOU “waive[d] the hiring requirements as
defined in the letter titled ‘Temporary Enogee Placement,” i.e., Document 162. (R. 35, PID
2064.)

F.

Sometime in 2011 (perhaps in the fall), Kilmmarbecame concerned about the fact that
she and others were identified as “non-core” anigdy lists posted in & Lansing facility. She
brought the issue to Martinez’s attentio®eéR. 35, PID 2047.) The Local 602 chairman
understood Kilmartin's issue to be about someghbther than wages: Hey didn’t really talk
about because [non-core is] on [the lists] we'rtdigg less money or benefits. They just didn’t
want another member to walk up and see thame on the seniority list and have the word
noncore. It was really we doniwant that visual representai of us being deemed by the
company noncore or tier two arhatever it may be.” (R. 35, PID 2047.) Although it is unclear
whether she conveyed her understanding to Martinez, Kilmartin appaveawigd the list issue
as connected with the computer-system-codasgie and entry-level-we issue. (R. 35, PID
1370.)

On February 7, 2012, Kilmartin wrote a grievaribat was filed on her behalf by a Local
602 committeeman.SgeR. 35, PID 2119.) Kilmartin wrote, “a4ture of Grievance]:] | protest
mangmt putin 2 tier employees on the senidifiiyas non-core employees[.] | demand mgt. to
fix this problem w/ people soft so all empéms are listed corregt#-we do not have non core
employees. Been like thiglg¢gible] 2007” (R. 35, PID 2066.)

On May 3, 2012, Ploughman (from GM laboglations) responded to Kilmartin's
grievance. Ploughman wrote, “On next senioriy firinted[,] non-core will be removed. (This is

the seniority lists that are postedtire plant.[)]” (R. 35, PID 1682, 2067.)

11



Kilmartin attempted to get Local 602 t@eal. She wrote, “I am submitting this for
appeal due to the fact that the settlememanway satisfies the elements or demands of the
grievance.” (R. 35, PID 2069.) At a May02 member meeting, Local 602 voted down
Kilmartin’s appeal. (R. 35, PID 2086.) This was daw that Kilmartin could appeal to the
International UAW, as members believthat the issue was beyond Local 6(&e€R. 35, PID
2090.)

In June 2012, Kilmartin, ith the signatures of the plaintiffs in this case, appealed to the
International Executive BoardSéeR. 35, PID 2089.) Kilmartin wrotéThe settlement simply
states that Management will notint ‘Non-Core’ on the senioritiyst. This does not in any way
rectify the injustice or satisfy the grievance.. We perform jobs on the production line (and
always have) and deserve to be classified eak!Sthe Non-Core classification affects our pay,
benefits and seniority.’q.)

In October 2013, the ExecuéivBoard dismissed theppeal. (R. 35, PID 2105.) The
Board believed that, as filed,etlscope of Kilmartin’s grievance was limited to the printing of
non-core on the seniority lists and that Plomgn’'s response spoke “to the demand of the
grievance.” [d.) The Board explained that an appeal daubt be used to “rewrite or supplement
a written grievance.”l{.)

Kilmartin then appealed to the PubReview Board (R. 35, PID 2108)—an independent
group of four professors from various backgmdsimncluding law and labor relations (R. 1, PID
9; R. 38, PID 279). On behalf of the plaintiffsthis case, Kilmartin took the position that their
hire in July 2008 at dry-level pay violated Paragraf@8 of the 2007 CBA. (R. 35, PID 2118.)
Kilmartin maintained that they should have é¢onéd in their wage progression from where they

had left off in January 2008. (R. 35, PID 2118Wbhough acknowledging that they had signed
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the applications for regular employment at emémel wages, Kilmartin argued that they had no
other option and that “we wereldahat the classification wodlonly be temporary.” (R. 35, PID
2119))

During their initial review of Kilmartin’sappeal, the Public Reew Board could not
determine “the contractual basis” for the ntional UAW'’s positiorand sought clarification
of the “core” and “non-core” concepts frothe International UAW. (R. 35, PID 2117.) In
response to the Board’s request, Grimes pezgparmemorandum explang that “the National
Parties reached an agreementarch 3, 2008, under which thenes ‘core’ and ‘non-core’ no
longer referred to the work being performe(R. 35, PID 2117.) Grimes provided the Public
Review Board with a qoy of the March 2008 Cldication—it had not premusly been part of
the record before the Boardd )

On October 6, 2014, the Public Review Bbassued its opinion denying Kilmartin's
appeal. The Board acknowledg#lte International UAW'’s exphation that “after the 2007
Agreement was ratified, the parties abandonedidlea of basing the lower wage rate on job
assignments, but they retained the term ‘non:ctwredescribe the number of jobs at each
location that would be limited to entry lewshges.” (R. 35, PID 2124The Board concluded,
“Now that it has been explaidethe decision to protect the righit high seniority employees to
continue to perform the non-cojebs that were saved throughe [outsourcing] moratorium
makes sense.” (R. 35, PID 2124.)

But the Board was critical dhe Unions’ conduct. The Baamrote, “we can understand
appellants’ perplexity at thefmrmation they received from the local union and the International
Union’s dismissal of their concerns.” (R. 38D 2124.) In the Board’spinion, “no one at the

local union seemed to understiathat the desigtian ‘non-core’ no énger related to job
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assignment” and that the Intational UAW'’s “at times interchrageable use of the terms ‘non-
core’ and ‘tier 2 was “unfatunate and confusing.” (R. 3®ID 2125.) “Notwithstanding the
complexity of the parties’ negotiations,” opthéhe Board, “the UAW'’s represented employees
[were] entitled to a timely and comprehensiebgplanation of the contractual basis for their
wages and benefits. Appellantid not receive that.”ld.) Nonetheless, the Board denied
Plaintiffs’ appeal because “the union’s failurectmmduct an investigation” could not be the basis
for relief under the collecterbargaining agreementd )
G.

About four months after th Public Review Board’'slecision, on February 18, 2015,
Plaintiffs filed this lawsuit against GM_ocal 602, and the International UAWSdeR. 1.)
Plaintiffs’ complaint sets fortmumerous claims in the form of three counts. Under Count I,
Plaintiffs forward a “hybrid8 301" theory, claiming primarily that GM breached the 2007 CBA
in paying them entry-level wages and that th&ions breached their duty to represent them
regarding their wagesSéeR. 1, PID 12.) In Count Il, Plaintiffs pursue, on various grounds, a
stand-alone, breach-of-representation theagainst the Unions. (R. 1, PID 13.) And in
Count Ill, Plaintiffs assert that the Unions committed fraud under Michigan law. (R. 1, PID 13.)

In June 2015, this Court stay#ds case pending the Sixth Circuit's decision in a similar
case. IrDragomier v. Local 1112 UAVWmployees at GM’s Lordstawfacility brought a hybrid
§ 301 claim alleging that GM breached the 2007 GApaying them entry-level wages and that
their unions failed to investige or grieve that breacBee620 F. App’x 517, 521 (6th Cir.
2015). In resolving that claim, the Sixth Circuit did not directly address the breach-of-contract
guestion, instead disposing of the hybrid claimcbypcluding that the uans did not violate the

duty of fair representatiomd. at 526.
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In November 2015, this Court lifted the stay and the parties completed considerable
discovery.

Defendants now seek summary judgment on all clai§eeR. 34, 35.)

I.

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material faatd the movant is entitled to jutig@nt as a matter of law.” Fed. R.
Civ. P. 56(a).

.
A.

The Court first addresses rée of Plaintiffs’ claimsthat do not warrant merits

determination because they were notgaeely pled in Plaintiffs’ complaint.
1.

In their summary-judgment response briefiRtiffs claim that the International UAW
violated the duty of fair representation by entering into thilids 2007 MOU, the March 2008
Clarification, and the March 2008 Agreemei@eéR. 38, PID 2361.) Plaintiffs say that because
these documents purported to modify the 2007 CBA, the UAW constitution required ratification
from union membersld.) As there was no ratification of treeslocuments, it follows, Plaintiffs
imply, that the Unions did not fairly represent them in executing the docum&ets. id).
Plaintiffs also assert that the failure to obtaatification means that the three documents are
“null and void.” SeeR. 38, PID 2360-61.)

The Court declines to reach the merits @fsth claims. As Defendants point out in their
summary-judgment reply briefs, Plaintiffs did not plead in their complaint that the Unions failed

to comply with the UAW constitution by signing the October 2007 MOU and the two March
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2008 documentsSgeR. 39, PID 2448 n.4, 2450; R. 40, PID 2456 n.5, 2457.) And a summary-
judgment response brief is not the proper place to raise a new claim or novel theory of the case.
See Desparois v. Perrysburg Exempted Vill. Sch.,DiS6 F. App’x 659, 667 (6th Cir. 2012);
Tucker v. Union of Needletrades, Indus. & Textile EmployE¥sF.3d 784, 788 (6th Cir. 2005).
Regarding their claim aboutdHailure to ratify the Octolb007 MOU, Plaintiffs do ask
to amend their complaint. (R. 38, PID 58.) Buisttoo is procedurally improper. A response
brief is the wrong venue to make a nooti E.D. Mich. LR App’x, ECF R. 5(e}ee also Hansen
v. AM Gen., LLCNo. 13-CV-12750, 2014 WL 6686767, & (E.D. Mich. Nov. 26, 2014)
(Michelson, J.).
And even if the Counvere to entertain Plaintiffs’ reqseto amend, it would not grant it.
It appears that the notion that the OctoB@07 MOU and the two March 2008 documents are
contrary to the UAW constitution is based on $aalready known to Plaintiffs at the time they
filed this suit. This inference is particularly stgpgiven that Plaintiffscounsel had already fully
litigated the factually-similaDragomiercase before filing this casAt oral argument, Plaintiffs
tried to rebut this inference by arguing thia¢ October 2007 MOU only came to light during
discovery in this case. But tihecord reflects theBnook and Kilmartin learned about the October
2007 MOU in August 2011 when Czape responded to their lsgeR( 35, PID 2063—-64) and
that they received a copy of that MOU in January 2012 (R. 38, PID 2408)ing Plaintiffs to
amend on a theory that should hdeen apparent at the timeeyhfiled their complaint—after
discovery is closed and after they haveieeed Defendants’ summary-judgment briefing—
would be unfair to Defendant€f. Moore v. City of Paducafr90 F.2d 557, 562 (6th Cir. 1986)
(explaining that while mere delay seeking leave to amend is not enough to deny the request,

“some significant showing of prgjlice to the opponent” suffices).
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2.

Although raised in the context of a fair-representation claim against the Unions, Plaintiffs
assert that GM breached the 2007 CBA by not ngakiem permanent employees as of October
15, 2007. (R. 38, PID 2355-56.) In particular, Plffsmtsay that “[tjhe UAW knew or should
have known that GM violated the 2007 CBA by failito hire plaintiffs as permanent employees
as of October 15, 2007[.]" (R. 38, PID 2355-56.) Apparently, the contract language supporting
this claim of breach is Document 162 o£tB007 CBA: it provided that 500 temporaries at
Lansing would be made permanent employeiéis avseniority date of October 15, 2007—if they
were still employed on January 2, 2008e¢R. 35, PID 1015.)

The Court again agrees with the Unions that Plaintiffs did not plead this breach theory in
their complaint. $ee R. 40, PID 2456 n. 5.) As discussed, the October 2007 MOU
unambiguously “waived” and “supersededetterms of Document 162. (R. 35, PID 1181.)
Thus, Plaintiffs’ claim of breach of Documeb®2 must be based on a claim that the October
2007 MOU was invalid. But the only manner in whiPlaintiffs make this claim is by saying
that the October 2007 MOU needadinion ratification vote. And, gsst explained, this theory
was not pled in the complaint. As such, Plaintiffs’ claim that GM breached the terms of
Document 162 is also not properly before the Court.

3.

Plaintiffs assert that “GM unilaterally altered the terms of the CBA by having the
plaintiffs ‘agree’ to what amounted to a permaneaduction in wages, benefits and seniority . . .
when they were hired as permanent employaésout any agreement kiyre union to modify

the CBA[.]" (SeeR. 38, PID 2354-55.) “This,” say Ptaiffs, “constitute[d] an unlawful
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unilateral change in the CBA as it relates ® t&rms and conditions of [their] employment.” (R.
38, PID 2355.)

The Court again concludes that this claim wasadequately raised in the complaint. As
an initial matter, the only mewtn in the complaint of a “unilatal change” in the conditions of
Plaintiffs’ employment appears in alkegation against the Unions—not GM: “Theaionhad an
obligation to investigate theosrce of [the July 2008 Applicatis for Temporary Employees to
Entry Level Regular Employment] and to grielveth the documents and the circumstances in
which they were signed, i.e., the fact that thenff§] constituted a unilateral change in the terms
and conditions of plaintiffs’ empyment[.]” (R. 1, T 18 (emphasis adi)g It is questionable that
this passing reference to a “unilateral changes waough to give GM fair notice that Plaintiffs
were claiming that it unilaterally altered the ZOOBA by forcing them tsign the applications
for regular employment.

And even if the reference was enough, a key @mermf this claim is not adequately pled
in the complaint. It is plain from théace of the October 2007 MOU, the March 2008
Clarification, and the M&h 2008 Agreement, thabth GM and the Interational UAW signed
those documents. (R. 35, PID 1181, 1947, 1950.) Ardtitose documents that Defendants say
justified the terms of Plaintiffs’ regular employmean July 2008. It thus appears that Plaintiffs’
claim that GM unilaterally amended the 20CBA is based on their claim that the three
documents were ineffective abseatification. But again, the réittation theory was not raised
in the complaint. It follows that Plaintiff€laim that GM unilaterallyaltered the 2007 CBA was

also inadequately pled.
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B.

The Court now turns to what appears to berfifés’ central claim in this case: that, upon
their rehire as temporaries in June 2008 or ugheir hire as regulaemployees in July 2008,
GM breached the 2007 CBA by paying thentrefevel wages and the Unions failed to
adequately investigate or grieve GM’s payment of entry-level wageeR( 38, PID 2353-57.)

This “hybrid” claim is brought pursuant ®301 of the Labor Management Relations
Act, 29 U.S.C. § 185. To recover on a hybrid® claim, “the union member must prove both
(1) that the employer breached the collective bargaining agreement and (2) that the union
breached its duty of fair representatioGarrish v. Int'l Union Unted Auto., Aerospace &
Agric. Implement Workers of Amd17 F.3d 590, 594 (6th Cir. 280 The union member’s
failure to prove either prong means that thertty8 301 claim fails against both the company
and the unionld.

As will be explained, the Court finds that reasonable jury could conclude that GM
breached the 2007 CBA. As such, it does not addifee fair-representation prong of Plaintiffs’
§ 301 claim.See Vencl v. Int'l Union of Operating Engineers, Local I8 F.3d 420, 424 (6th
Cir. 1998) (“If the union member fails to que that the employer breached the collective
bargaining agreement . .. the union membgrisvance would have ifad regardless of the
union’s representation.”).

Collective-bargaining agreements are inteiguie“according to ordinary principles of
contract law, at least whehdse principles are not inconsistent with federal labor polidy&

G Polymers USA, LLC v. Tacket U.S. —, 135 S. Ct. 926, 933 (2015). This means that
“[w]lhere the words of a contract in writingeaclear and unambiguous, its meaning is to be

ascertained in accordance with its plainly expressed intédt.(internal quotation marks
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omitted). And if those words are ambiguous, extdresiidence may reveal the intentions of the
parties.See Tackett v. M & G Polymers USA, LI811 F.3d 204, 20809 (6th Cir. 2016&e
also Int’l Union, United Auto., Aerospace & Agmplement Workers of Am. v. Gen. Motors,
LLC, 612 F. App’x 803, 808 (6th Cir. 2015) (finding thetten if the text of the agreement was
ambiguous, extrinsic evidencemieved any ambiguity). Summary judgment is appropriate
where every reasonable jury wdwdgree on the parties’ intetee Gen. Motor$12 F. App’x at
807; Int’'l Union, United Mine Workers of Am. v. Apogee Coal, G80 F.3d 740, 744 (6th Cir.
2003).

Plaintiffs’ claim of breach is as follows&inder the Entry Level MOU of the 2007 CBA,
the term “entry level employees” only includesiployees performing non-core job functions.
Neither the March 2008 Clarifation nor the March 2008 Agreentanodified this definition.
Thus, at the time of their rehi@s temporaries in June 2008 aadthe time of their hire as
regular employees in July 2008etltlass of entry-level employeess still limited to those
performing non-core work. Plaintiffs performedreavork. Thus, Plaintiffs are not entry-level
employees, and GM’s payment of entry-level wages breached at least the traditional pay
provisions (i.e., Paragra®8) of the 2007 CBASeeR. 38, PID 2353-54.)

Defendants’ response is as follows. TMarch 2008 Clarification and the March 2008
Agreement modified the definition of “entry level employees” in the Entry Level MOU. In
particular, those documents allowed GM tasslify new hires as entry-level employees,
regardless of whether the newds would perform core or nonteowork—so long as GM did
not employ more entry-level employees at a facilign there were non-cojabs at that facility.

(SeeR. 34, PID 289-92; R. 35, PID 913.)
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The provisions of the March 2008 Clarificati strongly favor Defendants’ position. That
agreement between GM and International UAW explicitly allowed for and contemplated several
actions: (1) that a specific count or “number” of non-carbsjat each facility would be
determined and recorded; (2) that seniomyployees could (and would) “exercise their
seniority rights for non-core jolys(3) that once th “hierarchy for job mcement of seniority
employees ha[d] been exhausted” at a faciéty] there were job openings for new hires, GM
could and would hire “entry level engylee(s) to fill the opening(s) up to themberof non core
jobs recorded at the facility”; and (4) that once the “number” of entry-level employees reached
the “number” of non-core jobs “identified” & facility, GM could hire a new entry-level
employee and then the most senior entry-lewgployee would be bumped up to traditional. (R.
35, PID 1947 (emphasis added).)

Reading these provisions of the March 2008ri@itation togethemll but compels the
understanding that GM could hieatry-level employees to perforeither core or non-core jobs.
Senior, traditional employees could take non-¢olbs. Yet GM could hire up to a predetermined
number of entry-level employees at a givedility, which was 448 inLansing. So what would
happen if, for example, 200 senitmaditional employeeat Lansing took non-core jobs, i.e., jobs
like machining, sub-assembly, and inspectiofthough GM could hie 448 entry-level
employees, there would be only 2@8n-core jobs left at that fdity. This means the other 200
entry-level employeesvould be hired intacore work (at entry level wges). This possibility,
clearly contemplated by the Mdr2008 Clarification, undercutsd?htiffs’ position that the non-
core definition of “entry level employees” the Entry Level MOU survived the March 2008

documents.
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Two other aspects of the M&r2008 Clarification furthesupport Defendants’ position.
For one, it says, “As discussed in the Entry Level Wages and Benefits Subcommittee of those
2007 National Negotiations, it was clgatinderstood by the parties thaTransitioning the
workforce may result in employees working togetis either an entryelvel or non entry level
employee” (R. 35, PID 1947.) It also states, “Durirtige transition period identified above, the
assignment of entry levelnd/or traditional employees to comnd/or non core jobs will be
determined by the local occupational groupingeagient.” (R. 35, PID 1947 (emphases added).)
As the Sixth Circuit indicated iBragomier, this “language would be gmably superfluous if the
definition of ‘entry level employee’ remaindithited to those employees performing only non-
core work.” 620 F. App’x at 526. The Court expladl, “if GM’s cost-cuting incentives led it to
fill all non-core jobs with entry level emplegs and entry level employees performed only non-
core work, entry level and traditionamployees would not work togethetd. “Further,” said
the Court, “the use of ‘and/or’ in the secondnati@ned provision suggesthat both entry level
and traditional employees che assigned core functionsd’; see also Dragomier v. Local 1112
Int’l Union United Auto. Aerospace & Agr. Implement Workers of, A# F. Supp. 3d 1033,
1049 (N.D. Ohio 2014).

Plaintiffs’ rebuttal is not sonuch what the March 2008 docanis say, but what they do
not say. Plaintiffs point out that the documentsidbexplicitly state thathe definition of “entry
level employee” found in the Entry Level MOU thfe 2007 CBA is amended or rescindeted
R. 38, PID 2332-35, 2353.) And, Plaifg point out, in May 2009, GM and the International
UAW entered into another MOU that wasplicit. (R. 38, PID 2353-54.) The May 2009 MOU

states that GM and the International UAW laapteed to make a number of “modifications” to
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the Entry Level MOU, including that “[a]ll me production employees hired through [September
14, 2015] will be classified as entry level employees|.]” (R. 35, PID 1960.)

These are fair points. The March 2008 docuts@®o not explicitly state, for example,
“the definition of ‘entry level employees’ in thentry Level MOU is modified as follows . . . ."
And the May 2009 MOU is more efgt in that regard. Furtheif the March 2008 documents
already allowed GM to classifgll new hires as entry levekhy did the May 2009 MOU also
need to “modif[y]” the Entry Level MOU?

One answer to this last question mightihet the May 2009 MOU opated to extend the
terms of the March 2008 documents througipt&mber 14, 2015, and, in that sense, was a
“modification.” And it is noteworthy that ¢hMay 2009 MOU served to “modif[y]” the prior
agreements in at least one other significant wagmoved the cap on the number of entry-level
employees (e.g., 448 at Lansing) to permit GM to hire any number of such employees. (R. 35,
PID 1960.)

Moreover, the May 2009 MOU is extrinsic evidence. And if the Court were to look to
that type of evidence to divine the partiedent in March 2008, it wodl find most persuasive
the events that led to the diafy of the March 2008 documents.

It is undisputed that folloimg the ratification of the 200€BA, senior employees at GM
expressed concern about lower-paid new haesiering the market for the less physically
taxing, non-core jobs. As Grimes (then the in&tional UAW AssistanDirector) testified:
“[W]e started getting a lot of pressure frone ttraditional employees, because they wanted to
move around in the plant. ... [T]hey didn'tntdo spend 30 years on the assembly line.” (R.
35, PID 1843.) Similarly, when 8wartz (then the Director of Labor Relations for GM) was

asked, “So the pushback from the union side Wasl've got people that have been in the
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position, they’'ve been working for the company #ofong time, they want to start taking the
easier jobs’—which would be theon-core jobs—'and not haveraduction in pay,” Schwartz
testified, “Correct.” (R. 35, PID 1036.)

And both Grimes’ and Schwartz’s testimony is consistent with what was done to address
this issue. Grimes explained that Inteioiaal UAW took the following position with GM: “As
long as you [GM] got a number [of positions tltain be paid entry level wages], why does it
matter where the employee’s at? . . . As long asggduihe number of non-oe jobs [that can be
paid entry level wages], why does it matter vehéney [senior employees] work? So ... we
ended up allowing the employees to workendver in the plant.” (R. 35, PID 1843.)

Schwartz similarly testified:

[the unions wanted to] come off thereoand non-core [concept] and have a

number by plant. And their rationale w&i® number [of entry-level workers] will

be the same as it would have been [urte core/non-coreoncept], so what do

you [GM] care? We originally said, “@ll, you know, it's easier to rationalize

why we’re paying people different amoandf money if they’re on different

jobs.” But at the end of the day we matle agreement that we would move into

this thing. Because it did accomplish what we wanted to accomplish, which was

to try and have a more competitive cost situation.

(R. 35, PID 1039.) Schwartz added that the issugs“eventually resolved with the two March
[2008] memoranda . . . by sayingtlanyone who goes into the plant as a new hire is going to be
entry level. And the whole core/non-edkind of disappeared.” (R. 35, PID 1035.)

In other words, both Grimes and Schwartz testified that to satisfy the demands of senior
employees wanting non-core jobs at traditionafj@g while also satisfying GM’s need to pay a
group of employees lower wages, GM and therimational UAW agreed to move away from
paying entry-level wages to thesired to perform non-core e to allowing GM to hire

employees as “entry level” up tbe number of non-conjebs. This allowed GM to pay the same

number of employees entry-ldwwages as under the originginction-based definition while
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satisfying the International UAW that its senioembers could transition to non-core jobs. This
undisputed extrinsic evidence lends strong suppdHhisoCourt’s understanaly of the text of the
March 2008 Clarification.

Plaintiffs also claim that the question whether the Entry Level MOU'’s definition of
“entry level employees” survived the March 20f@cuments is one for éhjury by pointing to
other parts of Grimes’ and Schwartz’s testimonyf@&sGrimes, Plaintiffs cite this testimony:

A ... And if you're not above yourumber, anybody that comes in the work

force is entry levell[.]

Q But [the March 2008 Clarificatiomjoesn’t really say that, does it?

A It saysthat.

Q Where does it say that?

A Well, it doesn’t really say that. ljust says, [quotes from March 2008
Clarification.]

Q ... But it doesn’'t say anywhere [ime March 2008 Clarification] [that]
entry level is now defined as anybody whabired into the company, regardless of
job function, does it?

A Yeah.
Q It saysthat?
A Yeah. It says it to me.
Q That'syourinterpretation, correct?
A Yeah.
(R. 35, PID 1849, 1851see alsoR. 38, PID 2332-33.) As for Schway Plaintiffs cite the

following:
Q Is there something in these [Mar2@08] documents or in any document
that specifically says the original a®ption of the Core/Non-Core Agreement is
rescinded?
A Specificallythosewords?
Q Yes.
A No. But it's implied by the movemeitn the numbers on Attachment A [of

the March 2008 Agreement]. . . .
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Q There’s nothing explicit in eitherié March 2008 Claii¢ation or March
2008 Agreement] that rescinds or renourtbedanguage used in the [Entry Level
MOU of the 2007 CBA|], correct?

A There is nothing in the language. It was the understanding between the
parties that because we were goin@toumber, that eliminated the whole non-
core definition. . . .

Q Well, how come you didn’t just sayat? . .. Wouldn't it have been just
easier to say somewhere ‘These documents supersede and rescind the definition
of entry level employee, because theyo long tied to being non-core’?

A Well, I'm assuming that’s a rhetorical question, because | can’t go back in
timeand do it. . . .

Q Well, let me ask you this. Was there ever any discussion that you were
involved in to the effect of ‘This languagand what we're trying to do is not as
clear as it could be. We really needpot something in here that specifically
supercedes or renounces definition of entry level?

A As long as the parties were in agreement, we didn’t see a problem. No.
(R. 35, PID 1040, 1054-55¢e alsdR. 38, PID 2234-35.)

This testimony does not create a genuineeissti material fact as to whether GM
breached the 2007 CBA by paying Plaintiffs entryelevages. The essence of this testimony is
that while the March 2008 docuntsndid not explicitly state #t GM and the International
UAW were rescinding the defition in the Entry Level MOUthe language used and the
sequence of events contemplated by the M2@A08 documents reqednt that understanding.

At oral argument, Plaintiffs argued—withociting any contract language—that because
they were already in GM’s system, in thaéyhwere temporaries whitad been recalled, the
March 2008 documents did not apply to them. Peshappmaking this arguent, Plaintiffs refer
to the fact that March 2008 Clarification sayatteM could pay “new Ines” entry-level wages.
(SeeR. 35, PID 1947.)

The Court does not find this argumentrqueasive. At oral argument, Defendants
explained that once Plaintiffs were laid offJanuary 2008, Plaintiffs reteed no status in GM’s

system. Defendants supported their explanatibim reference to Pagaaph 56 of the 2007 CBA.
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That provision reads in part, fiployees shall be regarded tasnporary employees until their
names have been placed on the seniority [here shall be no responsibility for the
reemployment of temporary employees if theylai@ off or dischargediuring this period.” (R.
35, PID 983.) Plaintiffsvere not placed on the seniority IBior to their layoff in January 2008.
Thus, under Paragraph 56, GM couleiver have recalled Plaintiffs. As such, the Court is hard
pressed to see how, when theyeveecalled, Plaintiffs were diffent from any other person with
respect to whether they were “newds” under the March 2008 Clarification.

In sum, the Court believes that the textthe March 2008 agreeats, at least when
coupled with an understanding of their pugdaccommodating senior GM employees while
allowing GM to reduce costs), walilcompel every reasonable juiy concludethat the March
2008 documents amended the “entry level enmg®sy definition in the Entry Level MOU to
allow GM to hire an employee to perform core watlkan entry-level wage. And that is just what
happened to Plaintiffs. As such, their breatltantract claim against GM based on entry-level
pay fails as a matter of law. It follows thtaeir hybrid 8§ 301 claim against all Defendants based
entry-level pay fails as a matter of law.

C.

Count Il of Plaintiffs’ complat is a stand-alone, breacifithe-duty-of-representation
claim brought pursuant to 28 U.S.C. § 1337 anda§ 6{ the National LaboRelations Act, 29
U.S.C. § 159(a). (R. 1, PID 13.)

Plaintiffs may pursue this leg#thieory only as far as it isot based on an assertion that

GM breached the CBA. This is because “to establish a § 9(a) claim, a plaintiff need only show

! The Court acknowledges that Defendantseheade a strong d¢fa that Plaintiffs’
§ 301 claims are untimely. Because the Court bedi¢ghat the breach-olatract question quite
plainly did not warrant a jury’sesolution, it has declineid address the mofactual statute-of-
limitations question.
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that the union breached its dutyfaifr representation, and not tithere was alsa violation of

the collective bargaining agreemerfiimmers v. Keebler CA.33 F. App’x 249, 252 (6th Cir.
2005) (citingPratt v. United Auto., Aerospace and Agrimplement Workers of Am., Local
1435 939 F.2d 385, 389 (6th Cir. 1991)). So to allBiaintiffs to bring claims under § 159(a)
that are based on GM'’s breach of the CBA, woulddoallow Plaintiffs tocircumvent the dual
proof requirements of a hybrid § 301 claifee id“Thus, where a plaintiff's complaint states a
‘colorable claim’ under the collective bargaigi agreement, it must be construed as a 8§ 301
claim rather than a 8§ 9(a) clainmd.; accord Vencl v. Int'l Union of Operating Engineers, Local
18, 137 F.3d 420, 424 (6th Cir. 1998).

Given this law, the Court first determinesialn of Plaintiffs’ fair-representation claims
may be pursued via § 159(a). Adugh their complaint and briefing not always clear in this
regard, it appears that Plaintiffs believe thadds breached the duty of representation in five
ways: (1) by failing to investigator grieve GM’s payment of gg-level wages; (2) by entering
into the October 2007 MOU, ¢hMarch 2008 Clariation, and the Mah 2008 Agreement
without a ratification vote (R. 38, PID 2361(3) by making false promises prior to the
ratification of the 2007 CBAsgeR. 1, 1 15; R. 38, PID 2317-1&%) by failing to adequately
represent them in connectiorithvtheir offers for regular employment in July 2008 (R. 1, PID 6—
7,11); and (5) by taking or failinto take certain aicins during the processing of the 2012
grievance ¢eeR. 1, PID 10-11; R. 38, PID 2359-60).

The Court will only address three of these claims under § 159(a). The first claim is based
on GM'’s alleged breach of the CBA so it is moproper 8§ 159(a) claim. (And the § 301 version
of the claim has been addressed.) The second ™@anot, as explained, aduately pled in the

complaint. The third claim, that the Unions s#iihgs to induce Platiifs to ratify the 2007
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CBA, is related to GM’s alleged breach insofar as the Unions’ statements were based on then-
existing language in the CBA. Even so, the Coult agsume in Plaintiffs’ favor that they may
pursue that fair-representation claim under § 159(a. same is true with the fifth claim: given

the PRB’s opinion, the Unions’ conduct during 2842 grievance process is arguably related to

a claim that GM breached the CBA. ButDmagomier, the Sixth Circuit indicated that a similar

claim might be pursued via 8§ 159(&pe620 F. App’x at 527. So the Court will also assume the
fifth claim is a proper § 158§ claim. As for the fourth clainthe Court explainbelow that it is

partly a proper 8 159(a) claim. The Court thexamines these latter three fair-representation
claims under § 159(a).

To prove a breach of the duty of fair represenita Plaintiffs must show that the Unions’
acts or omissions “were arbitrary sdriminatory, or in bad faith.Garrison v. Cassens Transp.
Co,, 334 F.3d 528, 538 (6th Cir. 2003) (citingca v. Sipes386 U.S. 171, 190 (1967)). “[A]
union’s actions are arbitrary only, ih light of the factual and legal landscape at the time of the
union’s actions, the union’s behavigrso far outside a wide ram@f reasonableness as to be
irrational.” Garrison v. Cassens Transp. C&34 F.3d 528, 538 (6th Cir. 2003) (internal
guotation marks omitted).

1.

Although it is unclear whether Plaintiffstended to bring this claim under 8§ 159(a),
Plaintiffs do say that to inade them to ratif the 2007 CBA, the Unions “promise[d] that they
would be hired as permanent eoys@es in their current wage pregsion and that any cut in pay
for temps as a result of the new two-tier wageicture would notféect them.” (R. 38, PID

2317-18see alsR. 1, 1 15.)
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In support of this ass@on, Plaintiffs cite several documents stributed before the
ratification vote on the 2007 CBA. (R. 3®ID 2318.) A flyer titled “2007 National
Agreement[:] Just the FAQs” stated, “If fa&d, approximately 220 ctent LDT Temps would
be hired as permanent employees with a siéyidate of September 4, 2007[;] Approximately
500 current Temps employed at LDT who ait employed at LDT as of January, 2, 2008 will
be hired as permanent employees with a @antority date of Sepmber 24, 2007.” (R. 38, PID
2379.) Another pre-ratification document exclainfbg using all caps) that current temporaries
at Lansing would not be impacted by ttwo-tier wage system. (R. 38, PID 2386¢ alsdR. 38,
PID 2382.) Even Bramos testified that it was hiketthat “whatever the non-core that they were
referencing was,” there were no such jobs asirag. (R. 35, PID 1108.) Plaintiffs say that these
statements proved to be fals8eéR. 38, PID 2322, 2324-25.)

Plaintiffs are correct—because of the sathgent October 2007 MOU and the two March
2008 agreements, these pre-ratification statenwidtsot come to fruition. Plaintiffs were not
hired as regular employees on January 2, 2008.PAaidtiffs were, ultimgely, impacted by the
two-tier wage system.

But this does not mean that a reasonalig gould find that the Unions breached their
duty to adequately represent Plaintiffs. Thisbecause Plaintiffs cite not a single piece of
evidence indicating that when the Unions madssé¢hstatements, they lacked a reasonable basis
for them. As for the promise gfermanent employment on Janu&ry2008, Plaintiffs cite no
evidence that anyone who made that prorkismv—prior to the rati€ation of the 2007 CBA—
that GM would eliminate the third shift at Lamg. And Plaintiffs cite no evidence that anyone
who made that promise knew—prior to the radfion of the 2007 CBA—thasenior, traditional

employees would balk at new hires performing wore jobs at entry-iel wages. As such,
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Plaintiffs have not identified evidence that would allow a reasonable jury to find that the Unions’
promises were made arbitrarily or in bad falee Garrison334 F.3d at 538.
2.

Plaintiffs also claim that the Unions failéd adequately represent them in connection
with their offers for regular employment in July 2008e€R. 1, PID 6-7, 11.) Plaintiffs assert
that the Unions “had an obligation to inveatiy the source of [thepplications for regular
employment] and to grieve both the [applicatiopasd the circumstances in which they were
signed, i.e., the fact that thepfaication] forms constituted a unilateral change in the terms and
conditions of plaintiffs’ employment and the fabat plaintiffs were forced to sign documents
that resulted in a reduction in pay or else faeeltiss of their jobs.” (R. 1, 1 18.) Plaintiffs also
complain that they lacked union representatrine signing meeting and that union officials
failed to “offer any guidance or advice to pl#iis on whether to sign the documents.” (R. 1, 11
16, 17, 34.) Plaintiffs also claimahthe Unions falsely assureceth that after they signed their
regular-employment applicationthey would be moved from egttevel to traditional “within
one or two months.” (R. 1, 1 16.)

Some of these claims are not proper 8§ ab@{aims. Although vaguePlaintiffs’ claim
that the Unions should have investigated the ‘ssuof the applications is apparently premised
on the notion that, had the Unions done so, theyld have discovered that the terms of the
employment application were contrary to the 2GBA. The same is true with Plaintiffs’ claim
that the Unions should have grieved the lateral change in théerms and conditions of
plaintiffs’ employment”—that ssertion is logically premiseoh a claim that GM breached the
2007 CBA. (Or it is a claim that the MOUs sutpgent to the 2007 CBA reqed ratification; if

so, the Court has explained whysitnot addressing that claim.) Aach, these two claims cannot
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be pursued under § 159(a). Andthe extent Plaintiffs have pursued these claims under 8§ 301,
the Court addressed them above.

As for the other claims based on the Uniomgresentation during Plaintiffs’ transition
from temporary to regular employees, they @lgnly time barred by the applicable six-month
statute of limitationsSee Adkins v. Int'l Union of Elec., Radio & Mach. Work&BL-CIO-
CLC, 769 F.2d 330, 335 (6th Cir985) (providing that six-monthtatute of limitations applies
to all fair-representation claimsjphnson v. Int'l Bhd. of Teamsters, Local 38®. 06-3699,
2007 WL 775604, at *4 (E.D. Pa. Mar. 8, 2007) t{ata that six-month statute of limitations
applies to both “pure” and hybrid fair-represematclaims). If the Unioridailure to be present
at the signing was failure to represent, then fidctual basis for thalaim was obvious at the
time of the signing, i.e., in July 2008he same is true for the Wmis’ failure to offer Plaintiffs
advice on whether to sign—that occurred beforatothe signing. As foany promises by the
Unions that Plaintiffs would traition from entry-level to tratlonal status “within one or two
months,” it should have been obvious within a feanths of the signing that no such transition
was forthcoming. So that claiaccrued at least by the end of 2008. Yet this suit was filed in
2015. Similarly, any reasonable union membemagcivith due diligence would have known that
the Unions were not going to contest the take-it-or-be-terminated nature of GM’s regular-
employment offer within a few months of the offAgain, this suit wasiled over six years later.

Accordingly, Plaintiffs’ claims based ongHJnions’ representatn in connection with
their signing of the regular-employmeagplications fail as a matter of law.

3.
Plaintiffs also assert a § 159(a) fair-repentation claim based on the Unions’ conduct

during the processing of the 2012 grievance. Pftsrgissert, “The union also failed to present
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critical information on the grievants’ behalf, deamisrepresentations tgrievants and to the
internal appeals boards, failed to present fauerabguments on grievantbehalf (and in fact
opposed grievants at the internal appeals boamls)changed their positions from the internal
appeals to what is being presehie federal court.” (R. 38, PID 2359-60.)

All but one of these claims are too barebt® presented to the jury (and, as will be
explained below, the exception fails for another reason). Plaintiffd detanisrepresentations
the Unions made to the IEB or PRB. And oth®an those already adthsed, Plaintiffs do not
specify any misrepresentations the Unions ntadeem. Nor do Plaintiffs say which “favorable
arguments” should have been made to the IEBRIB but were not. Similarly, Plaintiffs fail to
specify which positions the Unions took during thrievance process thaere different than
before this Court. Notably, ¢hinternational UAW argued befotke PRB that the March 2008
documents modified the definition of “entrywid employee” in the Entry Level MOU of the
2007 CBA 6eeR. 35, PID 2117-18, 2120-22) and that is tkey argument they make here.
Finally, Plaintiffs cite no authority for the proposition that a union breaches its duty of fair
representation by taking a positicontrary to union members whére union beliees that its
conduct is supported by the collige bargaining agreement.

The Court noted an exception because, irr tb@mplaint, Plaintiffsflesh out one thing
they believe was improperly withheld by theibims during the grievance process: the March
2008 documents.See R. 1, 1Y 31-32.) But the Sixth Cirtuiejected thisargument in
Dragomier. True, the Court thought the argument too underdeveloped to warrant addressing. But
the Court of Appeals also reasoned: “Appebacite no case law supporting the notion that a
union breaches its duty of faiepresentation by failing to timely disclose documents supporting

its position during either the decision making tiraefie or the period ointernal appeals.
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Moreover, for the reasons stated by the district court, the Unions’ failures to turn over the Entry
Level MOU and 2008 clarifying documents did notcamt to a breach of the duty of fair
representation.” 620 F. App’x at 527—-2&e also Dragomier v. Local 1112 Int'l Union United
Auto. Aerospace & Agr. Implement Workers of Atd. F. Supp. 3d (33, 1060 (N.D. Ohio
2014) (“[T]he March 2008 Clarification would notVeassisted Plaintiffs’ appeal, as it supports
the Unions’ position that Plaintiffs were propeHired as Entry Level employees and therefore
their grievance request lacked nihé&). Plaintiffs have not prowed a good reason for departing
from this aspect of the Sixth Circigtand the district aot’'s decisions irbragomier. (SeeR. 38,
PID 2373-74.) As such, Plaintiffs’ claim thattlnions did not timely produce the March 2008
documents should not be presented to a jury.

D.

In Count 1ll, Plaintiffs claim that the Uans committed fraud in violation of Michigan
law. (R. 1, PID 13-14.) Recognizingatitheir complaint may havesen unclear as to the factual
basis of this claim, Plaintiffs clarify in ¢éir summary-judgment response that they are alleging
that the Unions committed fraud by making promigemduce them to ratify the 2007 CBA. (R.
38, PID 2375.) In particular, Plaintiffs claim tithe Unions promised permanent employment as
of January 2, 2008 and that the two-tiegeatructure would not affect thend.j

The Unions respond that federal law preempts Plaintiffs’ statdrkawd claim. (R. 35,
PID 922-93.) Although their motion could be cleatbe Unions appear to rely on the National
Labor Relations Act for their preemption argumeBed id.(citing cases that discuss § 9(a) of
the NLRA).)

Although the issue is not straightforwaradyucts have found that the NLRA preempts

claims similar to Plaintiffs’ claim of fraudSee Baize v. Philip Morris Inc120 F. App’x 576,
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579-80 (6th Cir. 2004) (finding that state-lavadd claim based on assurances that factory
would not close was preempted by § 8 of the NLRWhlIsh v. Int'l Bhd. of Elec. Workers
(I.B.E.W.) Local 50362 F. Supp. 3d 300, 303 (S.D.N.2014) (“Plaintiffs’ [state-law]
fraudulent misrepresentation and breach ofdidty duty claims are subsumed by the [NLRA'’s
duty of fair representation] because the gl acts here (that defendants made certain
misrepresentations regarding CBA negotiationthéunion’s membership), if ultimately proven,
would violate this already-existing duty.paugherty v. Int’l Union No. 3:08-0695, 2010 WL
1408784, at *1, *5 (M.D. Tenn. Mar. 31, 2010) (finditigat state-law claims of fraud and
misrepresentation based on unioffictals’ statements about the benefits of retiring were
preempted by the NLRABanks v. Alexande#493 F. Supp. 2d 1008, 1015 (S.D. Ohio 2007)
(finding that state-law claims based on union ddiisi failure to pass on plaintiffs’ workplace
suggestions to employer was preempted by the NLRA).

In support of their argument against preemption, Plaintiffs cite Aolygi v. Ford Motor
Co, 386 F.3d 716 (6th Cir. 2004). BAiongi does not help Plaintiffs. In that case, the Sixth
Circuit found that 8§ 301 of theabor Management Relations Adid not preempt the plaintiffs’
claim of fraud.ld. at 726. But the Unions here do ndaim preemption under § 301 of the
LMRA—they invoke the NLRA. Andhe scope of NLRA preemptias not the same as 8§ 301
preemptionSee idat 723;see also Walsl62 F. Supp. 3d at 303.

Based on what the parties have placed bdfweCourt, the Court finds that Plaintiffs’
fraud claim is preempted by the NLRA.

V.
It may be that this litigatin could have been avoided haacal 602 or the International

UAW more thoroughly explained telaintiffs the contractual basallowing Geneilaviotors to
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pay entry-level wages to those performing gotes. Indeed, during her deposition, Snook was
asked whether she understood that “the UAW @MlI[had] negotiated an agreement to change
how non-core was defined so it's not linked @b pssignments”; she answered, “I do now.” (R.
35, PID 1681.) Even so, for the reasons providednatie Plaintiffs have not presented a viable
claim against the Unions or GM. As suchf@eants are entitled to summary judgment on all

the claims of Plaintiffs’ complainf separate judgment will issue.

SO ORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: February 2, 2017 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguinent was served upon counsel of record
and any unrepresented parties via the CoO®BTCF System to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on February 2, 2017.

s/Keisha Jackson
Case Manager
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