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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DAVID C. HOTTMAN,

Plaintiff, Caséa\o. 15-cv-10731
Hon. Matthew F. Leitman
V.

ZIMMER, INC., et al.,

Defendants.
/

ORDER GRANTING DEFENDANTS’ MOTION
TO DISMISS WITHOUT PREJUDICE (ECF #21)

BACKGROUND

On December 19, 2014, Plaintiff DdviC. Hottman (“Plaintiff”) filed a
Complaint in the Oakland County Circ@burt against Defendants Zimmer, Inc.,
Zimmer Holdings Inc., and Zimmer @opaedic Surgical Products, Inc.
(collectively, “Defendants”) for injuriedie sustained in connection with a hip
replacement surgerySde Compl., ECF #1-2 at 1, Pg. ID 8.)

In the Complaint, Plaintiff allegedhat he underwent a right total hip
replacement, that Defendants destjnend manufactured Plaintiff's hip
replacement implant (the “Implant”), and that he was injured when the Implant
failed. ©ee id. at Y 8-10, Pg. ID 9-10.) Plaintiff sought recovery against

Defendants on five groundgt) Defendants failed tatimely and reasonably warn
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of material facts regarding the safetydaefficacy” of the Implant; (2) the Implant

was defectively designed; (3) Defendantere negligent in the design and
advertisement of the Implant; (4) breashexpress warranty; and (5) breach of
implied warranty. $eeid. at 1 11-49, Pg. ID 10-17.)

On February 27, 2015, Defendants removed Plaintiff's lawsuit against them
to this Court ¢ee Notice of Removal, ECF #1) and filed their Answer to the
Complaint on March 6, 201%de ECF #2). On June 12015, Defendants served
interrogatories and regsts for documents on Plaintiff, but received only
incomplete responses from Plaintiff's counsefee(Defs.” Mot. to Compel, ECF
#11 at 1-2, Pg. ID 73-74.) Shortly teafter, Defendants’ counsel contacted
Plaintiff's counsel to schedule a time tliscuss the discovery deficiencies, but
received no answerSdeid. at 2, Pg. ID 74.)

On October 8, 2015, Plaintiff's counseformed Defendants that Plaintiff
had passed away and that he would needonfer with Plaintiff's family to
determine whether to continue prosewegtthis action against DefendantsSeq
id.) Defendants emailed Plaintiff's coww®n October 15, 2015 confirming their
conversation on October 8na also asked whether Plaintiff's family did indeed

wish to continue prosecuy Plaintiff's claims. $ee id.) Defendants’ counsel

! Plaintiff mis-numbered the paragrapis his Complaint. The paragraphs
referenced in the parenthetical precedinig footnote begin beneath the heading
that reads “COUNT I".
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received no response.Seg id.) Defendants’ counsel éim contacted Plaintiff’s
counsel again on November 17, 2015 viapghone and email andgain, received
no response.Seeid.)

Plaintiff’'s counsel remained ungansive through mid-December of 2015.
(Seeid.)) On December 11, 2015, the Courtedted Defendants’ counsel to file a
motion to compel discoverysde ECF #11-5 at 2, Pg. I11), which Defendants
filed on December 21, 201%e€ ECF #11). The Court then entered a Joint
Stipulated Order Compelling Discovery imhich Plaintiff's counsel agreed to
comply with Defendants’ requestsrfdiscovery by Janug 22, 2016. $ee ECF
#16 at 2, Pg. ID 121.) Plaintiffcounsel, however, never responded to
Defendants’ requests for discovery. ®abruary 29, 2016, Plaintiff's counsel
officially withdrew from this case.See ECF #20.)

On March 10, 2016, Defendantdefl a motion to dismiss Plaintiff's
Complaint without prejudice for failurto prosecute (the “Motion”). See ECF
#21.) To date, no representative for Plaintiff or his estate has filed a response to
the Motion.

ANALYSIS

The Court applies the following fotactors to determine whether dismissal

for failure to prosecute und®&ule 41(b) of the Federal ks of Civil Procedure is

appropriate:



(1) whether the party’s failure is due to willfulness, bad

faith, or fault; (2) whether the adversary was prejudiced

by the dismissed party’s conduct; (3) whether the

[plaintiff] was warned that flure to cooperte could lead

to dismissal; and (4) whethdss drastic sanctions were

imposed or considered befatsmissal of the action.
Carpenter v. City of Flint, 723 F.3d 700, 704 (6th Cir. 2013) (quotikiglbah v.
Detroit Bd. of Educ., 261 F.3d 586, 590 (6th Cir. 2001)). And “[a]lthough no one
factor is dispositive, dismissal is proper if the record demonstrates delay or
contumacious conduct.United Satesv. Reyes, 307 F.3d 451, 458 (6th Cir. 2002).
The Court considers ea&ctor in turn.

First, there is no evidence of willfulness or bad faith on the part of Plaintiff.
However, there is cleagvidence of delay and unresponsiveness on the part of
Plaintiff and his counsel. Prior to Plaintiff's death, Plaintiff provided only
incomplete responses to Defendants’ esqgsi for discovery. And it appears that
Plaintiff's counsel took no steps to prepaesponses to Defendants’ requests for
discovery after Plaintiff passed away. date, Defendants have not received the
requested discovery.

Second, Plaintiff and his counselfilure to respondto Defendants’
discovery requests haveepented Defendants from eftively defending against

Plaintiff's claims. Accordhgly, Defendants have been prejudiced by Plaintiff's

unresponsivenessSee Carpenter, 723 F.3d at 707 (“A defelant is prejudiced by



a plaintiff's dilatory conducif the defendant is requirdd waste time, money, and
effort in pursuit of coopetan which [the plaintiff] was legally obligated to
provide.” (citation omitted)).

Third, Defendants mailed a copy ofetiMotion to Plaintiff in care of his
personal representative in an attemptwarn Plaintiff's representative that the
matter faces dismissal. However, f@®rdants “received back the envelope
containing Plaintiff's sene¢e copy of the Motion to Dismissed marked ‘Return to
Sender / Deceased / Unalbo Forward.” Gee ECF #22-1 at 2, Pg. ID 153.)

Fourth, the Court has considered ldsastic sanctions to dismissal without
prejudice, but does not believe that aarg appropriate given Plaintiff's passing
and his counsel’'s withdrawal. It alsop&ars that Plaintifhas no representative
who intends to continue prosecuting thmsatter on his behalf. In addition,
dismissal without prejudice @ppropriate because itasless drastic sanction than
dismissal with prejudice See Jones v. Booker, 2013 WL 5566673, at *1 n.1 (E.D.
Mich. Oct. 9, 2013) (“[A] district court sathe option of the less drastic sanction of
dismissing a case without prejudice for wahtprosecution under Fed. R. Civ. P.
41(b).”). Should a representative f&taintiff wish to resume prosecuting

Plaintiff’'s claims, he or she may havetbpportunity to filea new complaint.



In short, Defendants have made diligefforts to move this case forward.
But it appears that Plaintiff has no repentative who intends to pursue litigating
this matter on his belfa Accordingly, Carpenter’s four factorscounsel in favor of
dismissal without prejudice.

CONCLUSION

For the reasons stated aboMe]S HEREBY ORDERED that the Motion
(ECF #21) isGRANTED and Plaintiff's Complaint iDISMISSED WITHOUT
PREJUDICE.

s/MatthewF. Leitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: May 19, 2016

| hereby certify that a copy of the foreggidocument was served upon the parties
and/or counsel of record on May 19, 20b§, electronic means and/or ordinary
mail.

s/HollyA. Monda
CGase Manager
(313)234-5113




