Davis v. Professional Representatives Organization et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ROBERTDAVIS,
Case No. 15-10767

Plaintiff,
SENIORU.S.DISTRICT JUDGE

V. ARTHURJ. TARNOW
PROFESSIONALREPRESENTATIVES U.S.MAGISTRATE JUDGE
ORGANIZATION, ET. AT., R.STEVEN WHALEN

Defendant.

/
ORDER:
(1) OVERRULING PLAINTIFF 'SOBJECTION TO MAGISTRATE JUDGE’S ORDER
[27];

(2) DENYING PLAINTIFF'S MOTION TO PRODUCE ANSWERS TO
INTERROGATORIES AND BRIEF AS MOOT [34];
(3)DENYING PLAINTIFF'S AMENDED MOTION TO PRODUCE CORRECTED
MOTION WITH EXHIBITS ATTACHED [35];

(4)DENYING PLAINTIFF'S MOTION TO STRIKE AFFIDAVIT OF SHERRILL [41];
(5) GRANTING DEFENDENT'SMOTION TO STRIKE PLAINTIFF 'S
NTERROGATORIES AND REQUEST FOR ADMISSIONS AND TO QUASH

PLAINTIFF 'S SUBPOENA TO PRESIDENT AL GARRETT [48];
(6) DENYING PLAINTIFF 'SMOTION TO COMPEL ANSWERS TO
| NTERROGATORIES , REQUESTS FORADMISSIONS, PRODUCE DOCUMENTS,
AND FOR SANCTIONS AGAINST DEFENDANT AFSCME [58]
(7)DENYING PLAINTIFF "'SMOTION TO STRIKE AFSCME MOTION AND
ANSWER [59]
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Plaintiff filed objections [27] to th#agistrate Judge’s Order [24] granting

in part and denying in part PlaintsfEmergency Motion to Compel on May 11,
2015. On August 17, 2015 Plaintiff filed a Motion to Produce Answers to
Interrogatories and BrigB4] and a Corrected Matn to Produce Answers to
Interrogatories and Brig¢85]. Defendants responded August 20, 2015 [36]. On
November 5, 2015, Plaintiff filed a Motion to Strike Affidavit of Sherrill [41],
which Defendants respondemlon November 10, 2015 [42; 43]. Plaintiff replied
on January 8, 2016 [51]. Qlanuary 6, 2016 DefendaESCME filed a Motion
to Strike Plaintiff's Interrogatorieand Requests for Admissions and to Quash
Plaintiff's Subpoena [48]. Plaintiff filgk a response on January 12, 2016 [52] and
Defendant AFSCME repliedn January 18, 2016 [55]. Plaintiff filed a Motion to
Compel Answers to Interrogatorid®equests and Subpoenaed Documents on
January 21, 2016 [58] andsalfiled a Motion to Strike AFSCME Motion and
Answer on January 22, 2016 [59].

For the reasons stated belowaiRtiff's objections [27] ar®©VERRULED .
Additionally, the following Motions ar®ENIED : Plaintiff's Motion to Produce
[34]; Plaintiff's Amended Motion to Proae [35]; Plaintiff’'s Motion to Strike

Affidavit of Sherrill [41]; Plaintiff's Motion to Compel Answers to Interrogatories,



Requests and Subpoenaed Documents {B&] Plaintiff's Motion to Strike
AFSCME Motion and Answer [59].
Defendant’s Motion to Strike Plaiffits Interrogatories and Requests for
Admissions and to Quash Ri&ff's Subpoena [48] iISRANTED.
1. PLAINTIFF 'SOBJECTION TO MAGISTRATE JUDGE’'SORDER [27]
a. STATEMENT OF FACTS
Following a hearing concerning Pl&ffis Emergency Motion to Compel,
the Magistrate Judge grantiek request only to the extent that Plaintiff would be
able to take the deposition of KathieeSifill, and denied Plaintiff's request to
depose other members of Defendant PrimklnOn the record, the Magistrate
Judge indicated that the issues eamtd in Defendant Michigan AFSCME
Council 25 (AFL-CIO)’s Motion for Summaryudgment pursuant to F.R.C.P.
12(b)(6) and 56 [16] were largely questions of lamwg there was no need for
further discovery until this Motion to Dismiss had been ruled on.
b. STANDARD OF REVIEW
If a litigant expresses an objectionaanagistrate judge’s ruling on a
nondispositive pretrial matter, the districturt may “modify or set aside any part
of the order that is clearly erroneous ocamitrary to law.” FedR. Civ. P. 72(a).

The “clearly erroneous” standard does$ permit a district court to reverse the



magistrate judge's finding simply becatise district court would have decided the
issue differentlyAnderson v. City of Bessem#t.C., 470 U.S. 564, 573 (1985).
Rather, a “finding is ‘clearly erronecdushen, although there is evidence to
support it, the reviewing court on the entire evidence is left with the definite and
firm conviction that a mistke has been committedJhited States v. U.S. Gypsum
Co,, 333 U.S. 364, 395 (1948).

C. ANALYSIS

Plaintiff contends that the Magistratedge’s order is “clearly erroneous”
and “contrary to law” becae Defendant AFSCME’s pemdj Motion to dismiss is
correctly characterized as a Motion ffummary Judgment under Rule 56 because
exhibits are attached that meenot referred to in or a part of Plaintiff's verified
complaint. Plaintiff thus contends that lhas a right to discovery before a Motion
for Summary Judgment is decided, aneréfore the order was clearly erroneous
and contrary to law.

The Court agrees with the Magistrdtalge’s Order. The exhibits that
Plaintiff complains about being attached to the Motion to Dismiss or alternatively
Motion for Summary Judgment are a cagyDefendant AFSCME’s work rules
and copies of various media articles paring to Plaintiff's guilty plea. The Court

agrees with Plaintiff that, when consithg a Rule 12(b)(6) Motion the Court:



may consider the Complaint and axhibits attached thereto, public

records, items appearing in thexord of the case and exhibits

attached to defendant's motion to dismiss so long as they are referred

to in the Complaint and are centtalthe claims contained therein.
Bassett v. Nat'l Collegiate Athletic Ass528 F.3d 426, 430 (6th Cir. 2008).
However, this does not exhaust the sesrthat the Court may consider. When
deciding a Rule 12(b)(6) Motion, the Courtaly also take judicial notice of public
records or other materials amenablgutticial notice when deciding a Rule
12(b)(6) motionNew England Health Care Emplees Pension Fund v. Ernst &
Young, LLR 336 F.3d 495, 501 (6th Cir. 2003).

In this case, the media articles are lmahy available and therefore do not
convert the Motion to Dismiss into a Mon for Summary Judgment. Moreover, in
the second count of his complaint, Bi&i's alleges thaDefendant AFSCME
unlawfully terminated him in violation dhe collective bargaing agreement. To
support this allegation, Plaintiff comés that Defendant AFSCME did not have
“Just cause” to terminate him. As Del@ant AFSCME states in its Motion to
Dismiss, as the Employer, pursuémthe Agreement between Defendant
AFSCME and Defendai®RO, AFSCME, it had the ability to discharge
employees for good cause, and had thkaity to manage its offices and

workforce, except where those rights wabgidged by the agreement. Thus, when

Plaintiff claims that he was not firedrftgood cause,” and refers to the agreement
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between AFSCME and PRO sapport that assertion, the rules that the employer
was empowered to create and did createcerning discharge of employees are
central to the claim, and are indirectlya®nced in the complaint. Therefore, the
Court can also take notice of the workesiwhen deciding the Motion to Dismiss.
In conclusion, the Court overrules theetijon [27] and affms the Magistrate
Judge’s Order [24].

2. MOTION TO PRODUCE ANSWERS TO INTERROGATORIES AND BRIEF [34];

[35]

On August 17, 2015, Plaintiff filed a Motion to Produce Answers to
Interrogatories [34] and a Motion tBroduce Corrected Motion with Exhibits
attached [35]. Defendantesponded on August 20, 201%]3As Plaintiff filed a
corrected Motion to Produceitiv the exhibits attachd@®5], the Motion to Produce
Answers [34] isDENIED as moot For the reasons statéelow, the Motion to
Produce Answers to Interrogatories [35] is d€ENIED .

Per the Order [24] of the Magistratedge, the only discovery that Plaintiff
is allowed prior to the dermination of the Motion to Dismiss or alternatively
Motion for Summary Judgment [16] was tteposition of Kathie Sherrill, and the
deposition of other members of PRO unveas denied. The Court agrees with the

Defendant that the interrogatories subedttequest detailedsponses similar to



the type of information received from aral deposition. Because the Magistrate
Judge’s Order in effect placed a holdadihdiscovery other than the deposition of
Kathie Sherrill, therefore, this Motion [35] BENIED.

3. MOTION TO STRIKE AFFIDAVIT OF SHERRILL [41]

On November 5, 2015 Plaintiff filed llotion to Strike the Affidavit of Ms.
Sherrill [41]. Defendantresponded on November 1@015 [43] and Plaintiff
replied on January 8, 2016 [51]. For the reasons stated below, this Motion is
DENIED.

Plaintiff requests the affidavit of Stil be struck because he alleges that
Ms. Sherrill does not hayeersonal knowledge of the statements made in any
meetings that were held in reference taiftiff’'s termination, and any declarations
made by her in the affidavit concernitigese meetings are hearsay. The Court
agrees with the Defendant that Ms. 8Hledid not discuss the meetings that
Plaintiff asserts she did not attend. Theakation of Ms. Sherrill that Plaintiff has
provided [49] does not establish tlaaty of the information provided by Ms.
Sherrill in her affidavit wa heresay. Plaintiff has nptovided any evidence to
establish that Ms. Sherrill's affidavi not based upon hpersonal knowledge,

and therefore the Motion to Strike [41] is denied.



4., MOTION TO STRIKE PLAINTIFF 'S INTERROGATORIES AND REQUESTS FOR
ADMISSIONS AND TO QUASH PLAINTIFF 'S SUBPOENA TO PRESIDENT AL
GARRETT [48]

On January 6, 2016, Defendant AFSCIMIEd a Motion to Strike Plaintiff's
Interrogatories and Requests for Admissiand to Quash Plaintiff's Subpoena to
President Al Garrett [48]. Plaintiff filka response [52] on January 12, 2016 and
Defendants filed a replybp] on January 18, 2016. For the foregoing reasons, the
Motion isGRANTED.

Federal Rule of Civil Prockire 26(d)(1) states that:

A party may not seek discovery fmoany source before the parties
have conferred as required by Rule 26(f), except in a proceeding
exempted from initial disclosurander Rule 26(a)(1)(B), or when
authorized by these rules, by stipulation, or by court order.

Plaintiff issued his interrogatories aretjuests for admissions, and the subpoena

was received by Defendaiin December 15, 2015. Plaffitnade these discovery

requests prior to a Rule 26(f) conferencaympto the creation of a discovery plan,

and prior to the Court issuing a sdoéng order. Additionally, Defendant’s

Motion to Dismiss is still pending, and ds@ry is not warranted when there are

dispositive legal issues pending that witit be altered byrgy further discovery.

Gettings v. Bldg. Laborers Local 310 Fringe Benefits F@#® F.3d 300, 304 (6th



Cir. 2003). Therefore, Plaintiff's interrogatories, requests for admissions, and
subpoena are premature andddelant’s Motion is granted.

5. MoTION TO COMPEL ANSWERS TO INTERROGATORIES, REQUESTS FOR
ADMISSIONS, PRODUCE DOCUMENTS, AND FOR SANCTIONS AGAINST
DEFENDANT MICHIGAN AFSCME CounciL 25[58]

On January 21, 2016, Plaintiff fdea Motion to Compel Answers to
Interrogatories, Requests and Sub@@ehDocuments [58]. For the reasons
stated above in Section 4 of thisd@er, the Court hagranted Defendant’s
request to strike Plaintiff's Interrogatories and Requests for Admissions and
guash Plaintiff's Subpoena [59]herefore, Plaintiff's Motion IiODENIED as
moot.

6. MOTION TO STRIKE AFSCME M OTION AND ANSWER [59]

On January 22, 2016, Plaintiff filed\aotion to Strike AFSCME’s Motion and
Answer to the Amended Complaint [59].rRbe reasons statdxtlow, this Motion
is DENIED.

Plaintiff states that Defendant’s Motiamd answer was filed as an effort to
“resurrect its now moot Motion to Biniss and Summary Judgment,” and then
subsequently argues that Defendant ne¢dedbtain leave from the Court in order

to file their second Motion for Summadydgment under Local Rule 7.1(b)(2).



These statements are contradictorynd af themselves, and the Court rejects
Plaintiff's contention that Defendant hamseek leave to file their dispositive
motion. When Plaintiff filed the ameled complaint, Defendant correctly
responded by filing a new dispositive motidinere is no reason for the Court to
strike this Motion.

Defendant further argues that the Motidvosld be stricken pursuant to Fed. R.
Civ. P. 12(f) for pleading amsufficient defense. Thigrgument also has no merit.
On January 13, 2016, Defemdé&filed a dispositive motion [54] in response to
Plaintiff's amended complaint. This moii plainly states that it relies upon, adopts
and resubmits its Motion for Summary Judannfiled with the Court on March 23,
2015 [9]. There is no need to refile allthe documents with the Court in order to
meet the standard for responses to plegglas set by Fed. R. Civ. P. 8(b).

Finally, Plaintiff argues that the Motion should be struck for violating Fed. R.
Civ. P. 12(b) given that it includesvotion for Summary Judgment and a Motion
to Dismiss. Motions for Summary Judgment or in the alternative Motion to
Dismiss are not uncommon to be found betbeeCourt. In this case, the Motion
for Summary Judgment or in the alternatMotion to Dismiss was filed in March
2015 and was addressed in a hearing before the Magidtrdge. The Magistrate

considered that the maissues to be decided wessues of law, not fact, and
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therefore did not allow discovery to go forth before the Motion to Dismiss was
decided. This Court, in this Ordeeaffirmed this Oder and overruled any
objections that Plaintiff had concernitige labeling of this Motion as a valid
Motion to Dismiss in the alteative (See Section 1 above).

Accordingly, Plaintiff's Motion to Strike AFSCME Motion and Answer is
DENIED.

In conclusion,

IT IS ORDERED that Plaintiff's objection to magistrate judge’s order [27] is
OVERRULED;

IT IS FURTHER ORDERED THAT Plaintiff's Motion to Produce Answers
to interrogatories and brief [34] BENIED as moot,

IT IS FURTHER ORDERED THAT Plaintiff's Amended Motion to Produce
[35] isDENIED;

IT IS FURTHER ORDERED THAT Plaintiff's motion to Strike affidavit of
Sherrill [41] isDENIED;

IT IS FURTHER ORDERED THAT Defendant’s Motion tetrike plaintiff's
interrogatories and request for admissiomd & quash plaintiffsubpoena to [48]

is GRANTED,;
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IT IS FURTHER ORDERED THAT Plaintiff's Motion toCompel answers to
interrogatories, requests for admissiopspduce documents, and for sanctions
against defendant AFSCME [58]ENIED.

IT IS FURTHER ORDERED THAT Plaintiff's Motion to Strike AFSCME'’s
Motion and Answer [59] IDENIED.

s/Arthur J. Tarnow

Arthur J. Tarnow
Dated: January 26, 2016 Senlidmited States District Judge
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