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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DEBORAH HAGERMAN,

Plaintiff, CASE NO. 15-10952
HON. DENISE PAGE HOOD
V.

MACOMB, COUNTY OF,
ANTHONY M. WICKERSHAM,
AMY FRANKS,

BRIAN PINGILLEY,

STEVEN MARSCHKE,

KEITH PETHKE,

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT AND/OR DISMISSAL [#33],
DENYING DEFENDANTS' MOTION FOR LEAVE TO FILE NOTICE OF
NON-PARTY AT FAULT [#44], AND
SETTING DATES

l. BACKGROUND

Plaintiff Deborah Hagerman (“Hagernias the personal representative of
Ryan Hagerman's EstateHagerman filed this civil rights suit as result of the
brutal death of her son, at the handsaobther inmate whileletained in the
Macomb County Jail. Dendants filed a Motion for Summary Judgment and/or
Dismissal. (Doc # 33) For the reasaet forth below, thélotion is Granted in

Part and Denied in Part.
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On May 27, 2014, Warren Ree Officers Stuart Kueger (“Krueger”) and
Frank Gasser (“Gasser”) trgported Ryan Hagerman to the Macomb County Jail
for booking. During the intake process,ihdicated that he was suicidal. (Doc #
33-5, Pg ID 240; Doc # 33-14, Pg IPB1) Ryan Hagerman was eventually
classified as “High Observation — Greemhich is the highest observation status
at the jail, and placed in cell MHO3 in theental health unit. Defendants contend
that, once notified of Ryan Hagermassicidal thoughts, they followed Macomb
County Jail policy by properly classifyirgm, writing a report, and placing him in
the mental health unit. (Doc # 33-14, Pg ID 281-82) Ryan Hagerman’s mental
health report did not indicate that Heosld be housed alon€Doc # 33-17, Pg ID
290-91)

Also on May 27, 2014, Kreger and Gasser transported Mark Cowans
(“Cowans”) to the Macomb County Jail for booking. When Cowans arrived at
Macomb County Jail he was in leg shacklest. his deposition, Krueger testified
that leg shackles are used when prisone¥saasaultive or considered a flight risk,
and that having to use the leg shaskigas “pretty rare” and happened with
approximately “1 in 50" prisners. (Doc # 38-2, Pg ID 491-92) Krueger testified
that Cowans was in leg shackles becaudaddebeen assaultive to another prisoner
and had tried to escape from his cell & Warren Jail. Kruegdurther testified

that Cowans had to be wrestled to fleor by a Michigan State Patrol trooper



while at the Warren Jail. Krueger testified that upon arrival at the Macomb County
Jail, he informed the Macomb County booking officers that Cowans was
combative, had assaultedaher prisoner, and had wtiesl with a Michigan State
Police trooper.Id. at 493. At his deposition, Gasdestified that he remembers
that Krueger informed the Macomb County booking officti Cowans was
combative, had assaultedaher prisoner, and had wtiesl with a Michigan State
Police trooper. Doc # 38-3, Pg ID 512, 514-4&e alsaDoc # 38-4. Defendant
Deputy Steven Marschke (“Marschke™n the other hand, testified that he
remembers when Krueger and Gasser dropped off Ryan Hagerman and Cowans at
Macomb County Jail, and that he was thist booking officetto receive them, but

that Cowans was not in leg shackland no informabn was conveyed about
Cowans. (Doc # 38-6Pg ID 534, 536) Defenda Deputy Keith Pethke
(“Pethke”) was also working in booking #te time and testified that the Warren
Police Officers provided no information about Cowans.

During screening, Cowans did notpogt any medical or mental health
problems. He was initially placed igpeneral population, but a few hours later
Cowans indicated to Deputy Bradley Kruegleat he felt suicidal. Cowans was
taken to the mental health unit for evdiaa. According to Defendants, Cowans’
mental health report indicated that hé guicidal, answered questions in a calm

manner, and did not act aggressively, whailed to indicate that he was a danger



to anyone other than himself. Defendadid not place Cowans on a status to be
housed alone.

Cowans was also classified asigH Observation — Green” and placed in
cell MHO3 — the same mental health cellRysan Hagerman. Mental health cells,
such as MHO03, are high observational units that are supposed to be monitored
nearly continuously. They contain cam&rwhich give the mental health duty
station desk a live feed of all activityathhappens in the cells. Cell MHO3 cell is
approximately ten feet away from the mental health duty station.

Ryan Hagerman and Cowans remaimpeacefully in the cell for 14 hours.
On May 28, 2014, Cowans suddenly atetiRyan Hagerman. Cowans was on
the bottom bunk and Ryan Hagerman was on the top bunk. Cowans pulled Ryan
Hagerman’s arm, causing him to fall finothe top bunk to the concrete floor.
Cowans punched Ryan Hagerman, and then proceeded to stomp on Ryan
Hagerman’s head. Cowans occasilynatopped stomping on Ryan Hagerman’s
head, but only to look out the cell windowarthe hallway. The attack lasted for
approximately a minute and a half.

During the attack, Defendants DepuBrian Pingilley (“Pingilley”) and
Deputy Amy Franks (“Franks”) were in timental health duty station. Pingilley
testified that he was on the intercorasponding to another inmate, which

prevented him from monitoring the activity in cell MHO3. Once he finished his



conversation, he sat dowmdiresumed viewing the monitors. He noticed, in the
MHO3 live feed, that Cowans was nudging Ryan Hagerman who was lying on the
floor. According to Pingilley, he &sd Franks to hold off on completing her
security round so that heould investigate the activity in cell MHO3. Pingilley
entered the cell, and Franks initiated the intercom in the cell in order to
communicate with Pingilley. Pingillepsked Cowans what happened to Ryan
Hagerman, and Cowans allegedly stathdt he fell off his bunk. Pingilley
attended to Ryan Hagerman, and Fracetdted for medical assistance.

Ryan Hagerman was transported te tlospital where he died three weeks
later as a result of the beating. Maco@bunty Jail staff eventually viewed the
video of the attack, and Cowans waswacted of Ryan Hgerman’s murder.
Hagerman filed suit alleging three causdésaction: (1) Deliberate Indifference;

(2) aMonell claim against Macomb County and Sheriff Anthony M. Wickersham;
and (3) Gross Negligence.
[I.  STANDARD OF REVIEW

A.  Motion to Dismiss

Rule 12(b)(6) of the Federal Rules of Civil Procedures provides for a motion
to dismiss for failure to state a clampon which relief can be granted. Fed. R.
Civ. P. 12(b)(6). This type of motionstis the legal sufficiency of the plaintiff's

complaint. Davey v. Tomlinsgn627 F. Supp. 1458, 1463 (E.D. Mich. 1986).



When reviewing a motion to dismiss undule 12(b)(6), a court must “construe
the complaint in the light most favoralie the plaintiff, accept its allegations as
true, and draw all reasonable infeces in favor of the plaintiff.” Directv Inc. v.
Treesh 487 F.3d 471, 476 (6th Cir. 2007). A court, however, need not accept as
true legal conclusions or unwanted factual inferences.ld. (quotingGregory v.
Shelby Cnty. 220 F.3d 443, 446 (6th Cir. 2000)). “[L]egal conclusions
masquerading as factual allegations will not sufficd&ctlison v. State of Tenn.
Dep’t of Children’s Servs510 F.3d 631, 634 (6th Cir. 2007).

As the Supreme Court has explainedpfaintiff's obligation to provide the
‘grounds’ of his ‘entitle[ment] to relief’ guires more than lakeeand conclusions,
and a formulaic recitation of the elemenfsa cause of action will not do. Factual
allegations must be enoughrtise a right to relief above the speculative level... .”
Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007) (citations omitteshe
LULAC v. Bresdeserb00 F.3d 523, 527 (6th Cir. 2007). To survive dismissal, the
plaintiff must offer sufficient factual llegations to make the asserted claim
plausible on its face Ashcroft v. Igbgl 556 U.S. 662, 663 (2009). “A claim has
facial plausibility when the pleaded faat content allows the court to draw the

reasonable inference that the defendsahable for the misconduct allegedld.



B.  Motion for Summary Judgment

The Court will grant summary judgment if “the movant shows that there is
no genuine dispute as to any material &aad the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(@)nderson v. Liberty Lobby, Inc477 U.S.
242, 250-57 (1986). A fact is material if it could affect the outcome of the case
based on the governing substantive ldd:.at 248. A dispute about a material fact
Is genuine if, on review of the evidencegasonable jury could find in favor of the
nonmoving party.ld.

The moving party bears the initial burdéo demonstrate the absence of a
genuine issue of material facCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).
If the movant meets this burdethe nonmoving party must “go beyond the
pleadings and ... designate specific fa¢tsveing that there ia genuine issue for
trial.” Id. at 324. The Court may grant a motion for summary judgment if the
nonmoving party who has the burden of pradftrial fails to make a showing
sufficient to establish the existence of @lement that is essential to that party’s
case.SeeMuncie Power Prods., In@. United Tech. Auto., Inc328 F.3d 870, 873
(6th Cir. 2003). “The mere existence of a scintilla of evidence in support of the
plaintiff's position will be insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff. Anderson 477 U.S. at 252. “Conclusory

allegations do not create a genuine issue of material fact which precludes summary



judgment.” Johari v. Big Easy Restaurants, In@8 F. App’x 546, 548 (6th Cir.
2003).

When reviewing a summary judgment motion, the Court must view the
evidence and all inferences drawn fromint the light most favorable to the
nonmoving party. Kochins v. Linden—Alimak, Inc799 F.2d 1128, 1133 (6th Cir.
1986). The Court “need consider only the cited materials, but it may consider
other materials in the record.” Fed. ®v. P. 56(c)(3). The Court’s function at
the summary judgment stage “is not toigtethe evidence and determine the truth
of the matter but to determine whethérere is a genuine issue for trial.”
Anderson477 U.S. at 249.

lll.  ANALYSIS

A. Qualified Immunity

Defendants contend that they astitled to qualified immunity because
Hagerman failed to establish a constitutiomght, to be housed alone in a cell or
continuously monitored in a cell, that was clearly established.

Qualified immunity protects state actors sued under Section 1983 from
damages liability “insofar as their condugoes not violate clearly established
statutory or constitutional rights of wii@ reasonable person would have known.”
Pearson v. Callahan555 U.S. 223, 231(2009) (quotation marks omitted). The

determination of whether a government @#l is entitled to qualified immunity is



a two-step inquiry: “First, viewing theaéts in the light most favorable to the
plaintiff, has the plaintiff shown thaa constitutional violation has occurred?
Second, was the right clearly estahdid at the time of the violation?Miller v.
Sanilac Cnty, 606 F.3d 240, 247 (6th Cir.201(0nternal quotation marks and
citations omitted). These stepsyrtze addressed in any ordd?Pearson 555 U.S.
at 236.

The Court does not construe Hageriadfourteenth Amendment claims as
narrowly as Defendants. Hagermasserts a deliberate indifference claim
regarding a inmate’s right to be free rfroviolence at the hands of his cellmate.
That he was not housed aloaed was not continuousiyonitored are two of the
ways in which Ryan Hagerman'’s right to be free from violence at the hands of his
cellmate was allegedly violated. The Cofinds that Hagerman has asserted a
constitutional claim on behalf of Ryadagerman. The right to be free from
violence at the hands of other inmateas clearly established by the Supreme
Court inFarmer v. Brennan511 U.S. 825 (1994)SeeRichko v. Wayne Cnfy819
F.3d 907, 915 (6th Cir. 2016). Defendaare not entitled qualified immunity on
the basis of failure to identify a cleargstablished constitutional right that was

violated.



B. Deliberate Indifference Claim

Hagerman claims that Defendants revedeliberately indifferent to Ryan
Hagerman’s right to be free from a substantial risk of violence at the hands of
another inmate.

Pretrial detainees are not protecteutler the Eighth Amendment; rather, the
constitutional protections afforded toepmal detainee stem from the Due Process
Clause of the Fourteenth AmendmeRoberts v. City of Trqy773 F.2d 720, 723
(6th Cir. 1985). See also Bell v. Wolfisi41 U.S. 520, 545 (1979) (“pretrial
detainees, who have not beeonvicted of any crimes, retain at least those
constitutional rights that we have held @anjoyed by convicted prisoners.”). To
the extent that Hagerman claims Eigitimendment violations, those claims are
dismissed because Ryan Hagermes a pretrial detainee.

Prison officials may not remain deliberatehdifferent to tle risk of harm a
prisoner may face at the s of another prisonerFarmer, 511 U.S. at 833
(1994). Prison officials have a duty pootect prisoners from violence committed
by other prisoners. Id. Therefore, officials mst take reasonable steps to
“guarantee the safety of the inmategd’ at 832.

To sustain a Section 1983 claim for deliberate indifference to a substantial
risk of serious harm, the plaintiff must satisfy an objective and subjective

component. The objective component reggiia showing “that absent reasonable
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precautions, an inmate is exposed tubstantial risk of serious harmAmick v.

Ohio Dep’'t of Rehab. & Correctigrb21 F. App’x 354, 361 (6th Cir. 2013). The
subjective component requires a showing that (1) the official being sued
subjectively perceived facts from whichitder a substantial risk to the prisoner,
(2) the official did in facdraw the inference, and (3)etlofficial then disregarded
that risk. Richkg 819 F.3d at 915. Because government officials do not readily
admit the subjective element, a plaihthay establish the subjective prong through
inference from circumstantial evidencend a factfinder mayconclude that a
prison official knew of a substantial ridkom the very factthat the risk was
obvious.” Dominguez v. Corr. Med. Sery855 F.3d 543, 550 (6th Cir. 2009). A
court must examine the subjective component for each individual defendant.
Phillips v. Roane Cnty., Tenrb34 F.3d 531, 541 (6th Cir. 2008).

Defendants do not challenge, and the Court finds that Hagerman has
satisfied the objective component of helilikrate indifference claim. Viewing the
evidence in the light most favorable agerman, Cowans arrived at Macomb
County Jail in shackles. The additional security restraint indicated that Cowans
presented some type of danger to eitherself or others. Krueger and Gasser told
Marschke that Cowans was combativad assaulted anotherisoner, and had
struggled with another police officer whidtempting to flee custody at the Warren

Jail. Ryan Hagerman was placed in & w#th Cowans, and he suffered a violent

11



attack at the hands of Cowans whiclsuleed in Ryan Hagerman’s death. The
Court finds that Ryan Hagerman wasarcerated under conditions that posed a
substantial risk of serious harm. Hagifound that the objective component of the
deliberate indifference claim is sufficientlytallished at this stage, the Court turns
to examining the subjective component as to each Defendant.

1. Defendant Marschke

Hagerman argues that Defendant ristlake was deliberately indifferent
because Krueger informed Marschke tlmiwans had assaulted another inmate
and had wrestled with a Miagan State Police trooper prito his arrival at the
Macomb County Jail, and Mantske did nothing with thabformation. Defendants
argue that the Court should grant Méuse qualified immunity and enter summary
judgment in his favor because Marschke i play a role in the decision to house
Cowans and Ryan Hagerman together.

All of the officers, including Marschkeestified that if they had known that
Cowans previously assaulted anothenate he would have been housed alone.
Michelle Sanborn (“Sanborn”), Macomb County Jail administrator and author of
the jail policies and procedurdsstified that if police fhicers drop off an inmate at
the jail and warn that an inmate is agsa®, then that inmate should not be housed
with other inmates, and the booking officgnould note this information in the

computer system so that everyone is aware. (Doc # 38-15, Pg ID 700, 702) Such
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an inmate would be designated as “HRisk Assault” and would be segregated
from the rest of the populationld. at 702. Kruegerrad Gasser testified that
Krueger informed the Macomb County booking officers during hand-off that
Cowans was combative, had assaultadtl@er inmate, and had wrestled with a
Michigan State Police trooper while at the Warren Jail.

Viewing the evidence in the light mofvorable to Hagerman, there is a
guestion of material fact regarding @ther Krueger informed Marschke that
Cowans had attacked another inmated Marschke failed to communicate this
information to his fellow officers who wemesponsible for assigning Cowans to a
cell. Under those circumstances, the Cgoricludes that a reasable juror could
find that Marschke was deliberately indiffaté¢o the safety of whoever was to be
housed in a cell with Cowans. Marsch&eot entitled to qualified immunity. The
Court denies Defendants’ Motion for Summary Judgment as to the deliberate
indifference claim against Marschke.

2. Defendant Pethke

Hagerman argues that Dattant Pethke was deliberately indifferent because
Krueger informed Pethke that Cowahad assaulted anothénmate and had
wrestled with a Michigan State Policedper prior to his ival at the Macomb
County Jail, and Pethke drbthing with that informatin. Defendants argue that

the Court should grant Pethke qualified immunity and enter summary judgment in
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his favor because Pethke was not awhet Ryan Hagerman and Cowans were
housed together, and he did not make the decision to house them together.

Pethke was working in the bookiagea on May 27, 2014 upon the arrival of
Ryan Hagerman and Cowans to the Mac@wolinty Jail. (Doet 38-7, Pg ID 545)

He was working in booking along with M&chke, and DeputseBradley Krueger,
Jennifer Bancroft, and Jake Thornéd. at 546. Pethke testified that he was
present for all of the conversations that Warren Police Officers Stuart Krueger and
Gasser had with the booking officers wheaytldropped off inmi@s on that day.

Id. at 549. Krueger testified that he told the booking officers “at the window” that
Cowans had assaulteshother inmate. (Doc # 38-Bg ID 493) Pethke testified

that he was working “up at the fromtindow” on that dg when the Warren
officers came in. (Doc # 38-7, Pg ID 549)

Pethke performed Ryan Hagermairstial screening and learned that he
was suicidal. Id. at 555. Pethke changed Ryan Hagerman into an anti-suicide
gown and placed him in a high-observatt@tiox cell until he could be booked and
housed in a mental health unit cdlil. Pethke did not pat down or screen Cowans.
Id. at 546. A few hours after Cowans’ inltiatake, while he was still in a holding
cell, Pethke became aware that Cowander@me comments to Pethke’s partner

which suggested that he should be under high observdtoat 547.
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After the assault, on June 2, 20Mrueger went back to the Macomb
County Jail and told Pethke that he had informed the Macomb County Jail booking
officers that Cowans was assaultive todvanother inmate while at the Warren
Jail. Id. at 549. Pethke askdtrueger who he told seifically. Krueger and
Gasser thought Krueger h&mld both Pethke and Marschke about Cowaladis.at
549, 551-52. Pethke subsequently ordittémself in writing a report about this
conversation. Pethke wrote that Kruetgdd him that he told only Marschke about
Cowans on May 27, 2014d. at 549.

The same reasoning discussed aboveMarschke applies. Viewing the
evidence in the light most favorable Hagerman, there is a question of material
fact regarding whether Krueger informedlike that Cowans had attacked another
inmate, and Pethke failed to communicttes information to his fellow officers
who were responsible for assigning Cowsmsa cell. Under those circumstances,
the Court concludes that a reasonablerjoould find that Péike was deliberately
indifferent to the safetyf whoever was to be housed in a cell with Cowans.
Pethke is not entitled to qualified immunitfhe Court denies Defendants’ Motion
for Summary Judgment as to the deldierindifference claim against Pethke.

3. Defendant Pingilley
Hagerman argues that Defendant Rieg was deliberately indifferent in

knowingly turning his back on the high-observation monitors to speak on the
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intercom for approximately two mineg without requesting assistance from
Deputy Franks, who was nearby, to watic monitors while Pingilley was turned
away. Defendants argue that the Galmould grant Pingilley qualified immunity
and enter summary judgment in his favor because the only information that
Pingilley knew about Cowans and Ryan Hagan was that they were in a high-
observation cell wearing green anti-suicide gowns.

On the day of the assault, Pingilleyas assigned as the day shift mental
health runner, and it was his responsibility to make the hourly security rounds in
the mental health unit. (Doc # 38-12, Pg634-35) Ryan Hagerman and Cowans
had been housed together before Hags shift began, and Pingilley did not
know why they were housed inlc&HO03, a high-observation cellld. at 640,

642. Pingilley testified that he did nkhow that Cowans had a history of being
assaultive.ld. at 644.

Ryan Hagerman and Cowans wekassified as high-observation green
inmates, which was the highest observastatus at the jail. (Doc #38-14, Pg ID
689; Doc # 38-15, Pg ID 707) Sanborstiged that, per the jail policy, high-
observation inmates are supposed to dimserved “nearly as continuous as
physically possible . . . because they ndedhighest level of supervision because
they're in crisis.” (Doc # 38-15, Plp 707-08) She testified that some high-

observation inmates can pose sesitlireats to other inmate$d. at 708. Officer
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Rossman testified that failure to watch the monitors for high-observation inmates
in the mental health duty station coukhd to significant harm to one of the
inmates or an inmate who was with dretinmate. (Doc #38-14, Pg ID 689)

At the precise time of the assauRingilley was allegedly speaking on the
mental health duty station intercomspending to the needs of another inmate.
Rossman testified that if an officer is assigned to watch the high-observation
monitors but gets called away, it is the officer’s responsibility to make sure there’s
another officer there who can watch the monitors. (Doc # 38-14, Pg ID 689)
Deputy Franks was also the mental health duty $ian at the time of the assault
and Pingilley’s intercom convsation. Franks testified that she observed Pingilley
talking on the intercom, and that his corsation lasted for one to two minutes.
(Doc # 38-13, 674) Pingilletestified that Franks sitbout 15 feet away from him
in the same duty station. (Doc # 38-12, Pg ID 648)

Rossman testified that she has hadtdik on the intercom while at the
mental health duty stationld. She testified that she could not see the monitors
while talking on the intercom, but that sias still able to look into the cells, and
into cell MHO3 in particular, through the windowsld. at 689-90. Rossman
testified that if an officer is on thetercom and sees aaltercation happening
through one of the high-observation cell windows, the officer is supposed to

discontinue the intercom conversation and go into the cell immediately to stop the
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altercation. (Doc # 38-14, Pg ID 69ingilley testified that the mental health
cells have an upper andaer window; the niddle of the upper window is at eye
height. (Doc # 38-12, Pg 1B36) He testified that when standing at the mental
health unit duty station, he can sé& percent of cell MHO3, including the bunks
and the floor in front of the bunks where Ryan Hagerman was found on the floor.
Id. at 643. Cell MHO3 is ten feet away finoPingilley’s desk in the duty station.
(Doc # 38-12, Pg ID 648pPingilley further testified that, while inside the mental
health duty station, he is able to hgatls and loud bangs coming from inside the
cells. 1d. at 645-46. Franks also testified tiia¢ mental health cells are not sound
proof and that, while inside the mentadafith duty station, she is able to hear
yelling that occurs inside the cells. (Doc # 38-13, Pg ID 674)

According to Pingilley, he first becanagvare of the assault after it was over,
after he finished his inteoen conversation and sat at his desk. At that point,
Pingilley saw on the monitor that Comsawas nudging Ryan Hagerman who was
on the floor. Pingilley then asked Franks to hold off on making her next security
round so that he could go to cell MHO3ihwestigate. Pingilley entered the cell
and asked Franks to call the nursing staffich she did using her prep radio.

At his deposition, Pingilley admittethat he did not know whether he
complied with the Macomb County iDgolicy requiring nearly continuous

monitoring of the high-observation inmates. Doc # 38-12, Pg ID 655e&6also
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Doc # 38-19, Pg ID 733. He testifiedcatrhe did not know and never asked what
“nearly continuous” meant. He furthestdied that he thought he only needed to
observe high-observation inmates once every 15 minutes, and that this was his
actual practice. (Doc # 33-12, Pg ID 636, 640, 647)

Viewing the evidence in the light rabfavorable to Hagerman, Pingilley
knew that Ryan Hagerman and Cowansenagh-observation green inmates, the
highest observation status at the jail thateiserved for inmates who are in crisis.
He knew they could be a danger to themsetreas others. He knew that failure to
monitor them on a nearly continuous basild lead to significant harm to one or
both of them. Nevertheless, he did nainitor Ryan Hagerman and Cowans on a
nearly continuous basis as requiredstéad, he observed them once every fifteen
minutes. Pingilley then proceeded to talk on the intercom for two minutes without
asking Franks, who was sitting a few feet awayhe same duty station, to watch
the high-observation monitors. Furthdéinere is evidence that Pingilley could
actually see inside cell MHO3 while speadgion the intercom and would have been
able to hear yelling coming from the mental health cells inside his duty station.
Viewing the evidence in the light moswtaable to Hagerman, there is a question
of material fact regarding whetherngilley saw and/or heard the assault while
speaking on the intercom, and failed teadintinue his conveation to attempt to

stop the assault. TheoGrt concludes that a reasonable juror could find that
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Pingilley was deliberately indifferent todlsafety of Ryan Hagerman. Pingilley is
not entitled to qualified immunity. Th€ourt denies Defendants’ Motion for
Summary Judgment as to the delibenatdifference claim against Pingilley.

4. Defendant Franks

Hagerman argues that Defendant rksa was deliberately indifferent in
watching as Pingilley turneaway from the monitors and carried out a two-minute
conversation on the intercowhile doing nothing to assist in monitoring the high-
observation cells, in contravention ofrieaining and custom. Defendants argue
that the Court should grant Frankmpialified immunity and enter summary
judgment in her favor because her dutiesraitlinclude the mental health unit, she
could not see the mental health celisd &he had not interacted with Cowans or
received any information about him prior to the assault.

On the day the assault, Franks was assigned as the Upper D Block runner
responsible for female inmates. (D®®&3-28, Pg ID 354-55)Her duties did not
include the mental health unit that hedsRyan Hagerman and Cowans, and she
could not see the mental health cells from her dddk.at 357, 371. However,
Franks testified that her desk is withime mental health duty station, and was
approximately 15 feet away from Pingillsydesk. Doc # 38-13, Pg ID 663; Doc #

38-12, Pg ID 648see alsdoc # 38-20.
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At the time of the assault, Franks waatching Pingilley as he talked on the
intercom for approximately two minutesShe testified that she was looking right
at him because she wasduing anything. (Doc # 38-13, Pg ID 674) Franks also
testified that the mental health cell€ arot sound proof and that, while inside the
mental health duty station, she is abl&éar yelling that occurs inside the cells.

According to Franks, she first becameaagvof the assault after it was over,
afterPingilley made her aware of the problamcell MHO3 and asked her to hold
off on her security round. (Doc # 33-28y ID 363-64) Franks assisted Pingilley
via the intercom system and calladrsing staff over her prep radidd. at 369,
372-73. She remained in the mental health duty station until she was relieved by
another officer so that she could maler security round. (Doc # 33-35, Pg ID
417)

Viewing the evidence in the light mdstvorable to Hagerman, Franks knew
that Ryan Hagerman and Cowans waigh-observation green inmates, the highest
observation status at the jail that is reserved for inmates who are in crisis. She
knew they could be a danger to themselweto others. She knew that failure to
monitor them on a nearly continuous basis could lead to significant harm to one or
both of them. There is a question of mialefact regarding whether she failed to
do anything to assist in monitoring theyhiobservation cells while she simply sat

watching Pingilley have a two-minute conversation on the intercom, despite her
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testimony that she was doing nothing elsthattime. Viewing the evidence in the
light most favorable to Hagerman, thereaigjuestion of material fact regarding
whether Franks could hear the assakihaplace in cell MHO3, which was a mere
ten feet away from the duty stationdanot sound proof, aniled to get up to
look at the high-observation monitors during the minute and a half that Cowans
spent brutally punching and stomping onaRyHagerman. The Court concludes
that a reasonable juror could find thatanks was deliberately indifferent to the
safety of Ryan Hagerman. Franks is antitled to qualified immunity. The Court
denies Defendants’ Motion for Summand@ment as to the deliberate indifference
claim against Franks.
5. Defendant Wickersham

Defendant Sheriff Anthony M. Wickeram (“Wickersham”) argues that the
deliberate indifference claim against himust be dismissed because he did not
have personal contact with Ryan HagernsarCowans, and did not participate in
their screening, booking, or housingdagerman clarifies in her Response that
Count | of the Complaint does not applo Wickersham. Rather, Hagerman
asserts that Wickersham is liable fotilberate indifference as a municipal actor.
Accordingly, any deliberate indiffenee claim againstWickersham in an

individual capacity is dismissed.
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C. Causation

Defendants next argue that all Sect1983 claims against all Defendants
should be dismissed because two sdpardervening acts—premeditated murder
by Cowans and a health assessment of Cowans by a trained mental health
professional 55 minutes before the atsahave broken the causal connection to
the alleged wrongdoing.

Hagerman responds, and the Courteagr that the very existence of a
deliberate indifference cause of actiomstfirecognized by the Supreme Court in
Farmer, shows that Defendants’ argument is meritless. As the Supreme Court has
explained,

[p]rison officials have a duty to protect prisoners from violence at the

hands of other prisoners. . .Having incarcerated persons with

demonstrated proclivities for antisat criminal, and often violent,

conduct, . . . having stripped them of virtually every means of self-

protection and foreclosed their assdo outside aid, the government

and its officials are not &e to let the state of nature take its course. . .

. [A] prison official violates the Eight Amendment only when two

requirements are met. First, ethdeprivation alleged must be,

objectively, “sufficiently serious.” . . . [Second, the official must]

know([] of and disregard[] an excessingk to inmate health or safety.

Farmer, 511 U.S. at 833-34, 837.
Having determined that Hagerman has established the objective component

of the deliberate indifference test, and Ingvdetermined that there remain genuine

issues of material fact as to ethsubjective component, the Court denies
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Defendants’ Motion for Summary Judgmenttaghe deliberate indifference claim
against Marschke, Pethkieingilley, and Franks.

D.  Fourth Amendment Claim

Defendants argue, and the Court agrédes, the Complaint is devoid of any
facts that support an allegation thatf®welants unreasonably searched, seized, or
used excessive force against Ryan HagermHagerman clarifies in her Response
that she does not assert a separate amar the Fourth Amendment. Hagerman
acknowledges that the Sixth Circuit hagplained that a deliberate indifference
claim asserted on behalf of a pre-tdaitainee is properly analyzed under the Due
Process Clause of theoliiteenth Amendment.SeePhillips, 534 F.3d at 539.
Accordingly, to the extent that Hagemm claims Fourth Amendment violations,
those claims are dismissed becausarRytagerman was a pretrial detainee.

E.  Municipal Liability Claim

Hagerman argues that the dngi force of Defendants’ deliberate
indifference toward Ryan Hagerman’'detg while in their custody was Macomb
County and Wickersham'’s failure to adetgha train and supervise jail employees.
Hagerman further argues that Macorfimunty and Wickersham ratified the
unconstitutional behavior biailing to discipline the wrong-doers. Defendants

argue that there is no credible evideno support a municipal liability claim.
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A plaintiff asserting a Section 1983 claim undéonell “must demonstrate
that the alleged federal violationcaurred because of a municipal policy or
custom.” Burgess v. Fischei735 F.3d 462, 478 (6th Cir. 2018)pnell v. Dep’t of
Soc. Servs436 U.S. 658, 694 (1978). A plaintiff must show that his constitutional
rights were violated and that a polioy custom of the county was the “moving
force” behind the deprivation of his rightdiller v. Sanilac Cnty.606 F.3d 240,
254-55 (6th Cir. 2010). Accordingly, a plaintiff must demonstrate one of the
following: (1) the existence of an illegal official policy or legislative enactment;
(2) that an official with final decisiomaking authority ratified illegal actions; (3)
the existence of a policy of inadequatertnag or supervision; or (4) the existence
of a custom of tolerance or acquience of federal rights violation®8urgess 735
F.3d at 478.

Hagerman first asserts that Mado County and Wickersham failed to
adequately train and supervise jail empgley. A failure-to-train claim “requires a
showing of prior instances of unconstitutional conduct demonstrating that the
municipality had ignored a history of abuse and was clearly on notice that the
training in this particular area was fideent and likely to cause injury.” Id.
(internal quotations omitted). Hagermaaxt asserts that Macomb County and

Wickersham ratified unconstitutional behavior. “[A] custom-of-tolerance claim
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requires a showing that there was a patt#rinadequately investigating similar
claims.” Id.

A review of the record shows that ¢dgman has not set forth evidence that
there were prior instances of similarisconduct so as to show that Macomb
County and Wickersham were on notice ttieg training and supervision of jail
employees with respect to bookinghda housing of assaultive inmates or
monitoring of high-observation inmates wasficient. Similarly, Hagerman has
not shown the existence of any prior instes of a failure to investigate claims of
deliberate indifference to anmate’s right to be free from violence at the hands of
his cellmate. Accordingly, the Cdugrants Defendants’ Motion for Summary
Judgment as to the municipal liability claim against Macomb County and
Wickersham.

F.  Gross Negligence Claim

Gross negligence is “conduct so recklasgdo demonstrate a substantial lack
of concern for whether an injury resultdMich. Comp. Laws 8§ 691.1407(7)(a). It
suggests “a willful disregard of precautiomsmeasures to attend to safety and a
singular disregard for substantial risksTarlea v. Crabtree263 Mich. App. 80,

90 (2004). Simply alleging that an actor could have done more or that a defendant
could have taken extra precautions is insufficient under Michigan law to sustain a

claim of gross negligencdd. Rather, a plaintiff must demonstrate that an
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objective observer could reasonably conclude that the actor simply did not care
about the safety or welfare of those in his chaide.

Furthermore, the plaintiff must shothat the allegg misconduct was “the
proximate cause” of the injuriefRobinson v. City of Detrqid62 Mich. 439, 462
(2000). This means a plaintiff must show that the misconduct was the most
immediate, efficient, and direct cgaiof the plaintiff's injuries.d.

Hagerman has failed to show tHagéfendants’ conduct was the proximate
cause of Ryan Hagerman’'s death. ei&uaking the evidence in the light most
favorable to Hagerman, there is no @rde establishing that Defendants’ acts
were “the one most immediate, ef@at, and direct cause preceding [Ryan
Hagerman’s] injury.” Id. It was Cowans who administered the brutal beating that
ultimately led to Ryan Hagerman’'s death. Accordingly, Hagerman has not
established that Defendamt®re grossly negligentSee alsoDean v. Childs474
Mich. 914 (2005) (reversing lower court’srdal of summary disposition regarding
the alleged gross negligence of firefighters responding to a house fire by noting
that “the” proximate cause tifie deaths of the decedents was the fire itself, not the
defendants’ actions in response to the) firBummary judgment is granted in favor

of Defendants as to the gross negligence claim.
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IV. Defendants’ Motion for Leave to File Notice of Non-Party at Fault

On June 16, 2016, Defendants filed a Motion for Leave to File Notice of
Non-Party at Fault against the City Warren and its Police Officers Krueger,
Gasser, Scott, Howlettnd VanderLinder. (Doc # 44)Defendants argue that,
although they did not file this Motion ithin 91 days after filing their first
responsive pleading, the Court should allow the filing of this late Notice because
Defendants could not with reasonable diligence have known the extent of the non-
parties’ involvement in preparing Cowarnel detention card.Defendants further
assert that Hagerman will not be pdiced by the late Notice because she has
already obtained the depositions of Krueged Gasser, and any information that
Scott, Howlett, and/or VanderLinder gndnave is limited to the preparation of
Cowans'’ jail detention card.

Hagerman filed a Response opposing Mion. (Doc # 47) Hagerman
argues that Defendants do not meet the requirements for a late filing of a Notice of
Non-Party at Fault because they weregpossession of the facts which form the
basis of their Motion at theme they filed their firstesponsive pleading in April
2015, and because the late filing will result in unfair prejudice to Hagerman.

Michigan Court Rule 2.112(K) provides a mechanism by which a defendant

can give “notice of a claim that a nonparty is wholly or partially at fault,” and
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applies in federal courtSeeGreenwich Ins. Co. v. HogaB®51 F. Supp. 2d 736,
738-40 (W.D. Mich. 2004).

The notice must be filed within 91 ykaafter the party files its first

responsive pleading. On motion, the court shall allow a later filing of

the notice on a showing that thacts on which the notice is based
were not and could not with reasble diligence have been known to

the moving party earlier, providedaththe late filing of the notice

does not result in unfair prejudice to the opposing party.

Mich. Ct. R. 2.112(K)(3)(c).

At the time of Cowans’ transport from Warren to Macomb, Warren Police
Officers Krueger and Gasser gave Caw/gail detention card to the booking
officers at the Macomb County Jail. §fail detention card was signed by Gasser,
and it was incomplete. It omitted arew to several questions, including the
guestion, “Is the prisoner assaultive?” f@wlants claim that they could not have
known with reasonable diligence that Cawajail detention card was not prepared
by Gasser or Krueger until Kruegedsposition on March 21, 2016. At his
deposition, Krueger testified that it spossible that Warren lock-up officers
Scott, Howlett, and/or VanderLinder maywkaplayed a role in the incident by not
properly completing Cowans’ jail detention card.

The Court finds that the facts on which Defendants’ Motion for Leave to

File Notice of Non-Party at Fault is based could with reasonable diligence have

been known to Defendants earlier. Hagenmotes that Defendants have been in

possession of the incomplete jail detention card since the outset of this litigation.
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has been part of the Macomb County Jail records since the assault on Ryan
Hagerman, and it is attached to Defendadispositive Motion filed in April 2016.
Even if Krueger provided new information about the preparation of the jail
detention card in March 2016, it does egplain why Defendants could not have
filed a timely Notice of Non-Party at Fault naming the City of Warren, Krueger,
and/or Gasser. It also does not expwhy Defendants waited almost three

months after Krueger’s deposition, and otveo months after the filing of their
dispositive Motion to file this Motion foLeave to File Notice of Non-Party at

Fault. The Court further notes that it was Hagerman who noticed the depositions
of Krueger and Gasser in March 2016,epghat Defendants could have taken
earlier. Defendants do not appear to hiaken steps to discover the identities of
the Warren officers who prepared jaé detention card, despite being in
possession of the card since Cowans’ arrival at the Macomb County Jail, despite
Krueger returning to Macomb County Jail and informing Marschke and Pethke that
Warren officers knew that Cowans had poegly been assaultive while at the
Warren Jail (a conversation that was documented in a report written by Pethke in
June 2014), and despite the Complail®igang that Krueger informed Marschke

that Cowans was assaultive toward anothmate while at the Warren Jail. The

Court concludes that Defendants weod reasonably diligent and did not
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independently investigate their potenti@fense that Warren officers inadequately
completed Cowans’ jail detention cardflayling to note his assaultive history.

The Court also finds that such a I&teg of a Notice of Non-Party at Fault
would result in unfair prejudice to Hagerman. This action had been pending for
over a year and three months by the time Defendants filed their Motion for Leave
to File Notice of Non-Party at Fault in mid-June 2016. By that time, discovery had
closed, the dispositive motion cut-off ddtad passed, and f2adants’ dispositive
Motion had been fully briefed and hdaand was under advisement. Hagerman
asserts that, had Defendants filed a tyimidédtice, Hagerman would have taken
additional depositions and planned Qaestioning from a different strategic
perspective. If the Court were to allowsthate Notice, Hagerman asserts that she
would be compelled to add the City of Warren and the named Warren Police
Officers as Defendants, the new defendambuld likely want to re-depose the
Macomb Officers, and the case wouldfbeced back to square one. Hagerman
asserts, and the Court agrees, thaatditional costs and significant delay would
result in unfair prejudice to Hagerman.

The Court concludes that Defendantséntailed to meet the requirements
for a late filing of a Notice of Non-Pargt Fault. The Court denies Defendants’

Motion for Leave to File Notice of Non-Party at Fault.
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V. CONCLUSION

For the reasons set forth above,

IT IS HEREBY ORDERED thatDefendants’ Motion for Summary
Judgment and/or Dismissal D # 33) is DENIED IN PRT as to the deliberate
indifference claim against Defendantse\&én Marschke, Keith Pethke, Brian
Pingilley, and Amy Franks.

IT IS FURTHER ORDERED thatDefendants’ Motion for Summary
Judgment and/or Dismissal (Doc # 331GRANTED IN PART as to the deliberate
indifference claim against Defendant Anthony M. Wickersham in an individual
capacity, any Eighth Amendment clailmny Fourth amendment claim, the
municipal liability claim against Macomb County and Anthony M. Wickersham,
and the gross negligence claim against all Defendants.

IT IS FURTHER ORDERED thddefendants Macomb County and Anthony
M. Wickersham are DISMISSED from this action. Defendants Steven Marschke,
Keith Pethke, Brian Pingilley, and Amy Franks remain.

IT IS FURTHER ORDERED that Defendants’ Motion for Leave to File
Notice of Non-Party at Fault (Doc # 44) is DENIED.

IT IS FURTHER ORDERED that thisnatter is set fora Final Pretrial

Conference on May 30, 2017 at 2:30 p.mll parties with authority to settle must
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appear at the conference. The Propo3eidt Final Pretrial Order under Local
Rule 16.2 must be submitted by May 23, 2017.
IT IS FURTHER ORDERED that the juryial is set for June 20, 2017 at
9:00 a.m..
S/Denise Page Hood

Denise Page Hood
Chief Judge, United States District Court

Dated: March 29, 2017

| hereby certify that a copy of the fg@ng document was served upon counsel of
record on March 29, 2017, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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