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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JIMMY LEE SCOTT,
Petitioner, Case No. 15-11294

Honorable Laurie J. Michelson

V.

THOMAS MACKIE,

Respondent.

ORDER DENYING PETITIONER’S MOTI ON FOR RECONSIDERATION [12]

Jimmy Lee Scott filed a habeesrpus petition challenging sistate court convictions for
assault with intent to commit murdenlawful imprisonmentand possession of a firearm during
the commission of a felongee28 U.S.C. § 2254. His petition raised three claims for relief. The
Court denied the petition in an opinion dhteeptember 24, 2018. (ECF No. 10.) Scott has now
moved for reconsideration. (ECF No. 12.)

Scott asserts that the Court erred in detemgitinat the state cougasonably rejected one
of his ineffective-assistance-of-counsel claims@ipcally, Scott states &t the Court gave undue
weight to the Forensic Center’s determioatthat Scott was malingering during psychological
testing, and that there was ngitenate strategic reason forshcounsel to have abandoned a
criminal responsibility defenseithout further investigation.

Under this court’s Local Rule 7.1(h), a nwootifor reconsideration may be granted when
the moving party can “demonstrate a palpableddsy which the Court and the parties and other
persons entitled to be heard on the motion haee basled,” and “show that correcting the defect
will result in a different disposition of the cas&/D. Mich. LR 7.1(h)(3)*A ‘palpable defect’ is

a defect which is obvious, clear, unmistakable, manifest, or plsiicti. Dep’t of Treasury v.
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Michaleg 181 F. Supp. 2d 731, 734 (E.D. Mich. 20023 motion for reconsideration which
presents the same issues already ruled upothdoycourt, either expressly or by reasonable
implication, will not be granted Ford Motor Co. v. Greatdomains.com, Int77 F. Supp. 2d 628,
632 (E.D. Mich. 2001).

Here, Scott does not point to any palpabléecde Instead, Scott argues his ineffective-
assistance-of-counsel claim id$re were presenting it fae novoreview on direct appeal. As
explained in the opinion denying the petition, llabeas review “the question ‘is not whether a
federal court believes the stateurt’s determination’ under tt&tricklandstandard ‘was incorrect
but whether that determination was unreabt@aa substantiallyigher threshold.”Knowles v.
Mirzayance 556 U.S. 111, 123 (2009) (quoti8ghriro v. Landrigan550 U.S. 465, 473 (2007)).
“The pivotal question is whetherdhstate court’s application of tt&trickland standard was
unreasonable. This is different from askingettter defense counsel's performance fell below
Stricklands standard.”Harrington v. Richter 562 U.S. 86, 101 (2011). Indeed, “because the
Strickland standard is a general stiard, a state court has evewre latitude to reasonably
determine that a defendant haast satisfied that standardknowles 556 U.S. at 123 (citing
Yarborough v. Alvaraddb41 U.S. at 664).

Scott continues to rely on tregfidavit of another attornewho states that there was no
conceivable legitimate stratedpr failing to seek an independent investigation into Scott’s
criminal responsibility. He also pais to the facthat the Department of Corrections subsequently
found him to suffer from mental illness, and he naked he turned himself over to a residential
mental health provider when he was released on tether.

It is true there was a basis to further explcriminal responsibil, and of course an

attorney’s failure to explore the possibility ah insanity defense can rise to the level of



constitutionally defective couns@ee Daoud v. Davi$18 F.3d 525, 532 (6th Cir. 2010). But that
is different from saying that an attorney must explsuch a defense when there is reason to believe
that Scott was malingering and where another line of defense—mitigation—presents itself.

Dr. Koltuniak of the Forensic Center opined that Scott was intentionally attempting to
appear emotionally impaired and confuskdling his testing. (ECF No. 1-7, PagelD.95-99.) A
malingering test was administereohd the results indicated tHa¢ott was deliberately answering
guestions regarding himemory incorrectly.Ifl.) The report also indicated that Scott was either
fabricating or exaggerating past aody and visual hallucinationsd()

While it possible that counsebuld have found another expéotgive a more favorable
opinion, in the face of the report had, the record demonstrateatttrial counsel instead chose
to pursue a strategy of contrition and mitigatid\ny fair reading of the plea and sentencing
transcripts shows that the trial court was paded by counsel’s efforts and sentenced Scott
leniently as a result of thistrategy. The Court noted Scettacceptance of sponsibility and
contrition as factors that led it to “reluctaritccept the lenient sesricing recommendation over
strenuous objection by the prosecutor. Theseofaanight not have been present had counsel
instead employed a more oppositional strategy butdfatlegain an acquittaln light of the fact
that counsel was able to broker a fairly lenienteiece compared to the severity of his crime (and
one that drew a vehement objection by the prosegut was at least reasonable under the facts
of this case for the state court to find that Sdwttnot demonstrate his counsel was ineffective. In
short, Scott has failed to demonstrate that “tin&xg no reasonable basis for the state court to deny
relief.” Harrington, 562 U.S. at 98.

Because Scott is merely presenting issueshwvere already ruled upon by the court and

does not point to any palpable defect in tldihg, the motion for reconsideration is DENIED.



IT 1S SO ORDERED.

s/Laurie J. Michelson
LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Date: April 2, 2019

CERTIFICATE OF SERVICE

| hereby certify that a copy dfie foregoing document was served upon counsel of record
and/or pro se parties on thistelaApril 2, 2019, using the Electronic Court Filing system and/or
first-class U.S. mail.

s/William Barkholz
Case Manager




