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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AFS/IBEX OF METABANK,
Plaintiff, Case No. 15-11409
Honorable Gershwin A. Drain

V.

TRAVELERS PROPERTY CASUALTY CO.
OF AMERICA, et al,

Defendants.

/

ORDER DENYING WITHOUT PREJUDICE DEFENDANT VOGEL AND
LAUBER'S MOTION FOR PARTIAL SUMMARY JUDGMENT [#76]

l. INTRODUCTION

On April 19, 2015, Defendants Tralers Property Casualty Company of
America, Travelers Property Casualty @many, Travelers Casualty and Surety
Company of America, Traveils Casualty and Surety Company, Travelers Indemnity
Company of America and Travelers Indemnity Company (the “Travelers Defendants”)
removed the instant action from the Way@eunty Circuit Court. Plaintiff,
AFS/IBEX of MetaBank, filed its Ammded Complaint on September 21, 2015.

In the Amended Complaint, Plaintifl@ges the following claims: (i) Violation

of Mich. Comp. Laws § 500.1511, unjust enrichment, statutory conversion, common
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law conversion, vicarious liability, breadi warranty and negligence against the
Travelers Defendants, Counts | through Vil);fraud, statutory conversion, common
law conversion, unjust enrichment anditmrs interference against Defendants Keith
and Karen Larson (the “Lson Defendants”), Margaréiauber and Janet Vogel,
Counts VIII through XII; (iii) violation of Mich. Comp. Laws § 500.1205(2)(b) and
negligent supervision against theré@n Defendants, Counts XlII and XIV.

Presently before the Cdus Defendants Lauber an@gel’'s Motion for Partial
Summary Judgment, filed on December 2015. Plaintiff filed a Response in
Opposition on January 8, 201#h)d Defendants filedReply on January 19, 2016.
For the reasons that follow, the Courli\weny without prejudice Defendant Lauber
and Vogel’'s Motion for Partial Summary Judgment.
.  FACTUAL BACKGROUND

Plaintiff is a Texas based lender thag¢@plizes in providing loans to cover the
cost of commercial insurae premiums. The Larson Deftants were the owners and
operators of Larson’s Insurance Sabms Agency, Inc. (“Larson’s Agency”).
Defendants Lauber and Vdgeere employed by Larson’s Agency. Plaintiff's

predecessor in interest, Financial Serviesdered into twelve Finance Agreements

! The hearing on this motion was originally set for February 22, 2016. However, this
case was stayed from February 2, 2016 through June 1, 2016 so that the Larson Defendants
could obtain alternate counsel.



to finance annual premiums of insurance policies purchased by Larson’s Agency’s
clients. Pursuant to each Agreemeng linsured was required to make an out-of-
pocket down payment toward the premiung &inancial Services loaned the Insured
the remaining amount necessary to payfaigoremium. Each Agreement provides
a payment schedule, which sets forth the number of payments, the amount of each
payment, and the payment due dates. essisty for the loan, Financial Services is
granted a security interest in any uneanmenium. If the Insured fails to make any
of its payments to Financial Services wileie, Financial Services is entitled to cancel
the subject policy and collect the unealpeemium from the insurance provider.

Plaintiff claims that individuals akLarson’s Agency signed some of the
Agreements at issue herein on behalf oltisered. Discovery has revealed that four
of the Agreements were signed by Defartdeeith Larson and the other eight were
signed by the Insureds. All of the Agreertgeecontain “Producer’s Representations”
in which Larson’s Agency warranteché agreed to, among other things, the
following:

a) the Insured received a copy of the Agreement.

b) the policies listed on the Agreemarg in full force and effect and the

information in the schedule of policies and the amount of the premiums

are correct.

c) the Insured authorized the tsagtion and recognizes the security

interest assigned by the Agreement.

d) Larson’s Agency would hold in trust for Plaintiff any payments made
or credited to the Insured throughtorLarson’s Agency, directly or
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indirectly, actually or constructiveby the insurance companies and to

pay the monies to Plaintiff upon demand to satisfy the outstanding

indebtedness of the Insured.

Larson’s Agency was to collect the Igammceeds from Financial Services, along with
the down payment from the Insured andward the full premium to Travelers.
However, instead of paying the entiremium, Larson’s Agency or its employees
would use the money received from Finan8aivices and the Insured for their own
purposes.

Defendant Keith Larson’s signature apps on behalf of Larson’s Agency on
each Agreement, however Plaintiff asseréd thsome cases Defendant Karen Larson
or Defendants Lauber andoyel signed Keith Larson’s name to the Agreements.
Although Financial Services received sonfi¢he initial monthly payments required
under the Agreements, it did not receive all of the required payments.

In October of 2014, Financial Servicesld substantially lhof its assets to
Plaintiff, including all right, title and intes¢in the Agreements, including any claims
or causes of action arising therefronPlaintiff claims it is owed a total of
$262,190.51. Plaintiff further asserts thia Travelers Defendants have refused to
cancel the subject policies and returndhearned premiums despite being provided

with Notices of Cancellations and a final demand letter.

Il. LAW & ANALYSIS



A. Standards of Review
1. Rule 9 of the Federal Rules of Civil Procedure

When ruling on a motion to dismiss forléae to plead with particularity under
Fed. R. Civ. P. 9(b), the Court must accaptrue the plaintiff's well-pleaded facts
and draw all reasonable inferences in favor of the plaintiihasz v. Brush Wellman,
Inc., 341 F.3d 559, 563 (6th Cir. 2003). Whealihg with a motion to dismiss based
on Fed. R. Civ. P. 9, a court must atsmsider the policy favoring simplicity in
pleading, codified by Fed. R. Civ. P. &l. The Sixth Circuit has held that Fed. R.
Civ. P. 9's particularity guirement does not “mute the general principles set out in
Fed. R. Civ. P. 8; rather, the two rules must be read in harmddgtiderson v.
HCA-The Health Care Co447 F.3d 873, 876 (6th Cir. 2006). Rule 9 does not
require plaintiffs to plead detailed evidentiary mattels.re Consumers Power

CompanySecurities Litigation105 F.R.D 583, 591 (E.D. Mich. 1985).

2. Fed. R. Civ. P. 56

Federal Rule of Civil Procedure 56@npowers the court to render summary
judgment forthwith “if the pleadings, deptigns, answers to interrogatories and
admissions on file, together with the affidayif any, show that there is no genuine
Issue as to any material fact and that the moving party is entitled to judgment as a

matter of law." See Redding v. St. Ewa@#1 F.3d 530, 532 (6th Cir. 2001). The
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Supreme Court has affirmed the court'safssummary judgment as an integral part
of the fair and efficient administration pfstice. The procedure is not a disfavored
procedural shortcuCelotex Corp. v. Catretd77 U.S. 317, 327 (1986&¢e also Cox
v. Kentucky Dept. of Transf3 F.3d 146, 149 (6th Cir. 1995).

The standard for determining wheth®immary judgment is appropriate is
"whether the evidence presem sufficient disagreement to require submission to a
jury or whether it is so one-sided that gueaty must prevail as a matter of law."
Amway Distributors Benefits Assv. Northfield Ins. Co323 F.3d 386, 390 (6th Cir.
2003) (quotingAnderson v. Liberty Lobby, Ine@t77 U.S. 242, 251-52 (1986)). The
evidence and all reasonable inferences nestonstrued in the light most favorable
to the non-moving partyMatsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475
U.S. 574, 587 (1986)Redding 241 F.3d at 532 (6th Cir. 2001). "[T]he mere
existence ofsomealleged factual dispute betwedme parties will not defeat an
otherwise properly supported motion fonsuary judgment; the requirement is that
there be ngenuindssue oimaterialfact." Anderson v. Liberty Lobby, Inet77 U.S.
242, 247-48 (1986) (emphasis in origina@e also National Satellite Sports, Inc. v.
Eliadis, Inc, 253 F.3d 900, 907 (6th Cir. 2001).

If the movant establishes by use of thaterial specified in Rule 56(c) that

there is no genuine issue of material taud that it is entitled to judgment as a matter



of law, the opposing party must come forwaiith "specific facts showing that there
is a genuine issue for trial First Nat'l Bank v. Cities Serv. G891 U.S. 253, 270
(1968);see also McLean v. 988011 Ontario, |.224 F.3d 797, 800 (6th Cir. 2000).
Mere allegations or deniaits the non-movant's pleadings will not meet this burden,
nor will a mere scintilla of evide® supporting the non-moving parémderson477
U.S. at 248, 252. Rather, there must be evidence on which a jury could reasonably
find for the non-movantMcLean 224 F.3d at 800 (citingnderson477 U.S. at 252).

B. Fraud

The elements of Plaintiff’s fraud claimclude: (1) Defendants made a material
misrepresentation; (2) it was false; (@en Defendants made it, they knew it was
false, or made recklessly, withoutyaknowledge of its truth and as a positive
assertion; (4) they made it with the intien that it should be acted upon by Plaintiff;
(5) Plaintiff acted in reliance upon it; and (6) Plaintiff suffered injtiiy\WWay Motor
Co. v. International Harvester Co398 Mich. 330, 337 (1976). “[A]n action for
fraudulent misrepresentation must be prathd upon a statement relating to a past or
an existing fact.1d. Future promises are contragtand do notanstitute fraud.”ld.
However, a fraudulent misrepresentatobeim “may be based upon a promise made
in bad faith without intention of performanceld. at 337-38.  Defendants argue that

Plaintiff cannot establish the first and fifth elements of its fraud claim—the existence



and communication of an actionable représton and reliance thereupon. Plaintiff
counters that material misrepresemas were contained in the subject Premium
Finance Agreements, specifically that theured received a copy of the agreement
and authorized the transaction and thasthligect policy was in full force and effect.
In some cases, the Insureds did not autledhe transaction with Financial Services,
or the policies were not in full force anffext or the information in the schedule of
policies and the amount of the premiums was incorrect. itAathlly, Larson’s
Agency, acting through the Larson Defendantogel, and Lauber represented to
Financial Services that it would use thads received from Financial Services, along
with funds received from the Insured pmy the subject insurance premiums.
However, Defendants did noteuthe funds to pay the praums. Plaintiff argues that
Financial Services acted in reliance upamfeise representations in advancing loan
proceeds to the Insured and sending suah fwoceeds directly to Larson’s Agency
to then forward to the Travelers Defendants.

Plaintiff also argues that discoveryimcomplete and thahis case represents
a classic case of finger pointing among the individual Defendants and precludes
summary judgment at this stage of thegaedings. Plaintiff further complains that
without additional discovery, it is not irpasition to identify which of the Defendants

engaged in the wrongful acts that form the basis of Plaintiff's claims.



As such, based on the foregoinge thmended Complaint satisfies the
requirements of Fed. R. Civ. P. 9(lmdadismissal is not warranted on this ground.

As to Defendants’ Rule 56 motionrfsummary judgment, Defendants argue
that Plaintiff has failed to come forwhwith any evidence in support of its fraud
claim. Defendants have produced thsirorn affidavits deying having signed or
having sent the Financial Agreements at issue. The other evidence of record
demonstrates that all twelve advanceseneansferred to thLarson’s Agency, and
not Defendants Vogel or Lauber.

Plaintiff counters with the production Bfoyce Hoard’s Affidavit. Mr. Hoard
is Plaintiff’'s Accounts Receivable Managdn his affidavit, he states that:

Based on my communications withetlattorneys at Erman, Teicher,

Zucker & Freedman, P.C., Defemds Keith Larson and Karen Larson

represented at the Larson’s Insurance Solutions Agency, Inc.’'s 341

Meeting of Creditors that Defeants Vogel andl.auber, along with

Joanna Dellin, participated in the kinag of the false representations and

the procurement of, and failureuse for their intended purposes, funds

from Financial Services, and tisatpporting forensic evidence would be

produced. Defendants Keith dsean and Karen Larson further

represented that they had no involvement in the same.
SeePIf.’s Resp., Ex. A at { 6. Mr. Hoafdrther avers that additional discovery is
required to determine “which of thendividual Defendants participated in the

wrongdoing . . . and in whagapacity . .. .”ld. at 1 9. Accordingly, the Court agrees

with Plaintiff that resolution of this mattender Rule 56 is premture. Federal Rule



of Civil Procedure 56(d) states in relevant part that: “If a nonmovant shows by
affidavit or declaration that, for specifiedasons, it cannot present facts essential to
justify its opposition, the court may . . . det®nsidering the motion or denyit....”
Fed. R. Civ. P. 56(d).

C. Conversion

Conversion is defined as “any distiratt of domain wrongfully exerted over
another’s personal property in denial of inconsistent with the rights therein.”
Foremost Ins. Co. v. Allstate Ins. C439 Mich. 378, 391; 486 N.W.2d 600 (1992).
Defendants argue that Plaintiff cannotstatlaim for conversion because the subject
transactions were loans advanced by PRiotpay for insurance premiums. The law
in Michigan is well-settled that in order state a viable claim for conversion, “[t]he
defendant must have obtathi#hne money without the owris consent to the creation
of a debtor and creditor relationshigdead v. Phillips Camper Sales & Rental, Inc.
234 Mich. App. 94, 112 (1999)awsuit Financial v. Curry261 Mich. App. 579
(2004).

Plaintiff argues that this well settledleuof law is inapplicable under the
circumstances herein because Financiali€es did not lend wney to any of the
individual Defendants. Rather, the loangsever insured non-p#aes identified in the

Finance Agreements. Howev@&laintiff fails to cite any authority in support of its
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argument. IrLawsuit Financia) the plaintiff was in the business of “non-recourse
capital advances” and loaned money te tlefendant to cover litigation expenses
during the pendency of her lawsuit angifrom an automobile accident. 261 Mich.
App. at 581-82. Once the defiant recovered damages frbar lawsuit, the plaintiff
brought suit for common law and statutagnversion against her and the law firm
that represented her in the lawsuit based on their refusal to pay plaintiff under the
agreementld. at 581.

The Michigan Court of Appeals concludtléhat the plaintiff failed to state a
claim for common law conversion because the plaintiff did not allege any facts
establishing that the law firm obtaintgk litigation proceeds without consend. at
592. Similarly, in the instant case, Pldirdilleges that it lent money to the Insureds
and agreed to forward the money to thesba’s Agency for payent to the Travelers
Defendants. As such, like the law firm lbawsuit Financial it appears Plaintiff

cannot establish Defendantsti@ exercise over the property was in fact wrongful.

However, the law providdaly Defendants is distinguishable since Plaintiff did
not enter into a creditor/debtor relationshiph any of the Defendants, nor with the
Larson’s Agency. As such, the factbeged in the Complaint fall within the

definition of conversion or “thact of domain wrongfully exerted over another’s
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personal property in denial of orconsistent with the rights therein.'When
Defendants failed to forward the loan pagmts to the Travelers Defendants, they
exerted dominion over property inconsistent witeir rights. It may be true that all
the evidence of recoréveals that Defendants did meteive any of the subject funds
since the loans were transferred dikedo the Larson’s Agency account and
Defendants’ pay stubs do not reflect any payments beyond their salaries. Because
Plaintiff has offered a Rule 5@éY affidavit, these argumerdge premature at this stage
of the proceedings.

D.  Statutory Conversion

Statutory conversion consists of knowypgbuying, receiving, or aiding in the
concealment of any stolen, embex¥;lor converted property.” IkH. COMP. LAWS
8 600.2919a. Defendants argue tihaty cannot be liable undendf. Comp. LAWS
§ 600.2919a because conversion cannowhere the plaintiff lent money and
assented to the creation of a creddebtor relationship. Thus, according to
Defendants, because Larson’s Agencyncd be liable for conversion based on
Plaintiff's consent, Defendasmicannot be held liable undéiicH. ComP. LAWS 8§
600.2919a for receiving, possessing, cohwegaor aiding in the concealment of
converted property. Heever, as discussadpra Plaintiff did not consent to creating

a creditor/debtor relationship with the Larson’s Agency or any of the individual
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Defendants.

Moreover, for the same reasons tisaimmary judgment is premature on
Plaintiff's fraud and common law convessi claims, it is likewise premature on
Plaintiff's statutory conversion claim. Discovery does not close until December of
2016. Plaintiff has filed a Rule 56(djfidavit asserting that it cannot present
evidence in support of its claims without an opportunity to conduct additional
discovery. As such, summary judgment is inappropriate at this stage of the
proceedings.

IV. CONCLUSION

Accordingly, Defendant Lauber arMogel’'s Motion for Partial Summary

Judgment [#76] is DENIED WITHOUT PREJUDICE

SO ORDERED.

/s Gershwin A. Drain
GERSHWIN A. DRAIN
UNITED STATES DISTRICT JUDGE

Dated: June 29, 2016
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CERTIFICATE OF SERVICE

Copies of this Order were served or #ttorneys of record on June 29, 2016, by
electronic and/or ordinary mail.

/s/ Tanya Bankston
Deputy Clerk
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