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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DOUGLASJACKSON,
Petitioner, Case No. 15-cv-11622
V. UNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN
LESPARISH,
Respondent.

/

OPINION AND ORDER GRANTING RESPONDENT'SMOTION TO

VACATE [#54] AND DENYING PETITIONER'S MOTION FOR

SUMMARY JUDGMENT [#64]

Present before the Court is Respon@geMotion to Vacate this Court’s
Order Granting Petitioner's Emergency fibm to Stop Transfer During the
Pendency of Habeas Proceedings. Dkt. 5¥b Petitioner has also filed a Motion
for Summary Judgment. Dkt. No. 64. rRbe reasons set forth below, the Court
will GRANT Respondent’'s Motion [#54nd DENY Petitioner’s Motion [#64].

A. The Court will Grant Respondent’s Motion to Vacate [#54].

On October 29, 2018, this Court, ogi Federal Rule of Appellate Procedure
23(a), entered an Order prohibiting Besdent from transferring Petitioner to

another correctional facility without exgss permission. Rpondent has filed a

Motion to Vacate that Order pursuantRederal Rule of il Procedure 60(b),
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arguing Rule 23(a) is inapplicable tceetinstant proceedings. Respondent asserts
that Rule 23(a) applies only to habeases pending on appeahd not to cases
pending before the district court.

Federal Rule of Civil Procedure 60(movides that a motion for relief from
judgment can be granted for any of the following reasons:

(1) mistake, inadvertence, suge, or excusable neglect;

(2) newly discovered evidence whiby due diligence could not have
been discovered in time to mofgr a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or otherisconduct by an opposing party;

(4) the judgment is void;

(5) the judgment has been satisfiegleased, or discharged; it is based

on an earlier judgment that has been reversed or vacated; or applying

it prospectively is no longer equitable; or

(6) any other reason that justifies relief.
Fed. R. Civ. P. 60(b). After reviewirigespondent’'s Motion, the Court agrees that
Rule 23(a) was not intended to prevent prison officials from transferring a
petitioner to another correctidnfacility prior to an appeal of a district court’s
decision. In that respect, the Counteel, and Respondent estitled to the relief
requested.

Federal Rule of Appelta Procedure 23(a) provides that “[p]ending review

of a decision in a habeas corpus procegdiommenced before a court, justice, or



judge of the United States for the releas@ prisoner, the person having custody
of the prisoner must not transfer custodyatmther unless a transfer is directed in
accordance with this rule.” Fed. R. Agp. 23(a). Rule 23(a) was “designed to
prevent prison officials from impeding a preer’'s attempt to obtain habeas corpus
relief by physically removing the prisoner from the territorial jurisdiction of the
court in which a habeas petition is pendingThorton v. Butler 2008 WL
5329958, at *1 (E.D. CaDec. 19, 2008) (quotinGoodman v. Keohané63 F.2d
1044, 1047 (11th Cir. 1981)). However,|&23(a) “applies only when a habeas
action is before the court of appeals oniew of a district court’'s decision.”
Fowler v. Miller-Stout 2008 WL 60015, at *2 (W.D. Washan. 3, 2008) (quoting
Mitchell v. McCaughtry 291 F.2d 823, 835 (E.D. Wis. 2003¥ee Modonas V.
Bell, 2008 WL 2357671 (E.D. Mich. June 6, 2008)i{is Court initially notes that
the Federal Rules of AppellaRrocedure do not apply to actions in a district court.
Petitioner would therefore be unable to ikedRule 23(a) andc) of the Federal
Rules of Appellate Procedrito obtain release.”Bridges v. Wolfenbarge2007
WL 325356, at *3 (E.D. Mich. Jan. 31, 2Q0(Rule 23(a) “applies only when a
habeas petition is before a court of appeal review of a district court’s decision
and is therefore inapplicable to habgatitions that argending in a federal

district court.”); Benedict v. United States Parole ComnB69 F. Supp. 438, 448



n.19 (E.D. Mich. 1983) (Rule 23(a) “whlinot apply unles and until Petitioner
files an appeal from judgmeaof this Court.”).

As the above line of cases make cléaule 23(a) would not apply until this
action was pending before the Sixth Qitcon appeal. Because the Court is
unaware of any other authority which would prevent Respondent from transferring
Petitioner to another prison facility withithe state of Michigan, the Court will
Grant Respondent’s Motion to Vacate.

B. The Court will Deny Petitioner's Motion for Summary Judgment
[#64].

After filing his Amended Habeas fteon, Petitioner filed a Motion for
Summary Judgment, arguing there is no genuine issue as to any material fact and
that he is entitled to relief asmatter of law on the firstiée claims in his Petition.,

The Court will disagree.

Summary judgment is appropriate tife pleadings, depositions, answers to
interrogatories, and admissions on file, togetwith the affidavits, if any, show
that here is no genuine issue as to anyena fact and thathe moving party is

entitled to judgment as a matter of lanSanders v. Freemar221 F.3d 846, 851

! To the extent that Petitioner chalfees Respondent’s Motion as untimely,
Federal Rule of Civil Procedure 60(b) prd@s only that a motion to vacate must
be filed within a reasonable time -- and feasons (1), (2), and (3) -- no more than
a year after entry of the challenged judgmentorder. Fed. R. Civ. P. 60(c).
Respondent’s Motion was filed well withthe one-year window, and thus, the
Court will not deny the Motion on timeliness grounds.
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(6th Cir. 2000) (quoting Fed. R. Civ. 6(c)). While the summary judgment rule
applies to habeas proceedingrris v. Stegall 157 F. Supp. 2d 743, 746 (E.D.
Mich. 2001), “a federal district coughould not enter summary judgment in a
habeas case if the pleadings or papeesent a genuine issue of facBarclay v.
Renicq 2002 WL 1303038, at *2 (E.D. Mich. June 6, 2002).

Here, Respondent filegh 111-page brief in qgosition to Petitioner’s
Amended Habeas PetitioikeeDkt. No. 61. This brief iges material questions of
fact as to whether Petitioner’s constitutionghts were violated, such as to entitle
him to habeas relief. Accordinglyhe Court will Deny P#ioner’s Motion for
Summary Judgment.

ITI1S SO ORDERED.

Dated: August 14, 2019
gGershwin A. Drain

HON. GERSHWINA. DRAIN
Unhited States District Court Judge

CERTIFICATE OF SERVICE

| hereby certify that a copy of the fg@ng document was mailed to the attorneys
of record on this date, August 14, 20b9,electronic and/or ordinary mail.

s/Teresa McGovern
Case Manager




