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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DOUGLASJACKSON,
Petitioner, Case No. 15-cv-11622
v UNITED STATES DISTRICT COURT
' JUDGE
LESPARISH, GERSHWINA. DRAIN
Respondent.

/

OPINION AND ORDER HOLDING IN ABEYANCE THE PETITION FOR
WRIT OF HABEAS CORPUSAND ADMINISTRATIVELY CLOSING THE
CASE

Douglas Jackson, (“Petitioner”)confined at the Baraga Maximum
Correctional Facility in Baragdichigan, filed a petitiodor writ of habeas corpus
with this Court pursuant to 28 U.S.@8. 2254, challenging his convictions and
sentences for three counts of first-dagcriminal sexual conduct, MICH. COMP.
LAWS § 750.520(b), one couat assault with intent tdo great bodily harm, MICH.
COMP. LAWS § 750.84, andne count of unlawful imrisonment, MICH. COMP.
LAWS § 750.349b.

For the reasons that follow, the Colioids the petition in abeyance and stays
the proceedings under the terms outlimedhis opinion topermit petitioner to
complete state post-conviction proceedingshe state courts where he has been

attempting to exhaust additional claims.eT®ourt administratively closes the case.
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|. Background

Petitioner was convicted following a jutgial in the Wayne County Circuit
Court. Petitioner's conviobn was affirmed on appeablthough the case was
remanded for re-sentencindg?eople v. Jackson, No. 295994, 2011 WL 1519654
(Mich. Ct. App.Apr. 21, 2011)jv. den. 490 Mich. 911, 805 N.W. 2d 191 (2011).
Following re-sentencing, petitioners&entence was affirmed on appe&leople v.
Jackson, No. 308329, 2013 WL 4746759 (Mic@t. App. Sept. 3, 2013)y. den.

495 Mich. 935, 843 N.W. 2d 209 (2014).

Petitioner filed gpetition for writ of habeas corpus pursuant to 28 U.S.C. §
2254, which was held in abeyance to pegeiitioner to return to the state courts to
exhaust additional claims wiidad not yet been presented to the state courts. ECF
No.5.

Petitioner attempted to file a postaviction motion for relief from judgment
with the state trial court, but his initial ii@n was returned by the trial court because
it exceeded fifty pagesPeople v. Jackson, No. 09-003770-01 (Wayne Cty. Cir. Ct.
Jan. 21, 2016). HRa&oner subsequently filed ather motion for relief from
judgment and a subsequent motion to agnde motion for relief from judgment.
The trial court judge denied petitionergp@onviction relief onseveral grounds,
including the belief that at a least a portion of the motion for relief from judgment

constituted a prohibited successive mntifor relief from judgment within the



meaning of M.C.R. 6.502(G)People v. Jackson, No. 09-003770-01 (Wayne Cty.
Cir. Ct. Nov. 21, 2016).

Petitioner claims that he filed a motifor reconsideration with the trial court
on December 9, 2016, wiiavas never adjudicated by that court.

The Michigan Court of Appeals disssed petitioner’'s sasequently filed
post-conviction appeal because it was untimely filegbple v. Jackson, No. 342075
Order (Mich. Ct. Ap. March 29, 2018).

The trial judge subsequoiy entered an order granting a correction to the
register of actions as had been oedeby the Michigan Court of AppealReople v.
Jackson, No. 09-003770-01 (Wayne Ctgir. Ct. Jan. 11, 2017).

Petitioner filed a motion folegal assistance to assist him with filing an
application for leave to appeal withettMichigan Supreme Court following the
dismissal of his appeal by the Michig@ourt of Appeals on M&ah 29, 2018. This
Court denied petitioner’s request, in partdase the fifty-six-day deadline for filing
an application for leave to appeal witie Michigan Supreme Court had expired.
This Court believed, badeon petitioner’'s motion, that he no longer had any post-
conviction remedies remaining in the stedeirts. This Court found that the petition
was now ripe for considetian, permitted petitioner to open his case to the Court’s

active docket and gave him an opporturtibyfile an amended habeas petition.



Jackson v. Parish, No. 15-CV-11622, 2018 WL 302036E.D. Mich. June 15,
2018).

Petitioner has since filed an amged petition and numerous pleadings.
Respondent filed an answer to the petitimg petitioner has filed a reply brief.

While petitioner's case was again pendbogjore this Court, petitioner had a
post-conviction appeal that had been filathwhe Michigan Court of Appeals. The
appeal was denied because petitioner had failed to demonstrate entitlement to an
application of any of the exceptions to teneral rule that a mant may not appeal
the denial of a successive motion for relief from judgmétaople v. Jackson, No.
342075 Order (Mich. Ct. pp. March 12, 2019).

This Court believed, in light of atif the pleadings received by petitioner and
respondent, that the petition was now ripe domerits review. In preparing to
adjudicate the merits of the petition, tidsurt learned that the Michigan Supreme
Court, on September 10, P8 remanded the matter to the Wayne County Circuit
Court to address petitionemrsotion for reconsideration:

On order of the Court, the motiotwsfile a supplement are GRANTED.

The applications for leave to agad the March 12, 2019 orders of the

Court of Appeals are consideredrguant to MCR 7.305(H)(1), in lieu

of granting leave to appealve REMAND the case oPeople v.

Jackson, Wayne CC: 09-00377B€, to the Wayne Circuit Court for

reconsideration of whether tliefendant's May 24, 2016 motion for

relief from judgment is a successive motion, as the circuit court states

in the November 21, 2016 ordemyeng relief from judgment, and for
further proceedings as set forth in this order.



We first note that the circuit courécord is in disarray and possibly

incomplete. Based on the record paded to this Court, the defendant

filed his first motion for relief from judgment on July 16, 2015. The
defendant sought to amend thabtion on October 16, 2015. The

amended motion for relief from judgntemas returned to the defendant
by order dated January 21, 2016, beeait exceeded the page limit.

The defendant was encourageddsubmit the motion after redacting

his issues and arguments to a mmanageable length. The defendant
refiled the motion on May 24, 2018&his motion was denied by the

circuit court on November 21, 2016, am order that characterized the
motion as successive and dshrelief under MCR 6.502(G).

In support of its characterization of the motion for relief from judgment
as a successive motion, the aitccourt’'s November 21, 2016 order
states that an earlier motion folieé from judgment was denied on
November 24, 2015. No such order cefound in the record provided

to this Court. The Register of Actions states that an order was entered
on November 24, 2015, but it does mw®scribe the order and this
appears to be a reference towamelated order dated November 23,
2015, denying the defendant’s requést a copy of the Register of
Actions. We further note that the circuit court’s description of the
procedural history of the case in d@nuary 26, 2016 opinion returning
the motion for relief from judgment tihe defendant, and in a March
11, 2016 order denying the defendaméquest for the appointment of
counsel, does not support the conclusion that the defendant’'s May 24,
2016 motion for relief from judgment is a successive motion.

Under these circumstances, we REMAND the casePauple v.
Jackson to the Wayne Circuit Court faeconsideration of whether the
defendant’'s May 24, 2016 motiofor relief from judgment is a
successive motion under MCR 6.502(G). On remand, the circuit court
shall issue an opinion setting forth its analysis. If the circuit court
determines that the defendant’stian for relief from judgment is not

a successive motion, as appears ttheecase based on the circuit court
record provided to this Court, tlogcuit court shall decide the motion
under the standard set forth in R@G.508(D). If, however, the court
determines that the motion forlieg from judgment was correctly
denied under MCR 6.502(G) as a susoss motion, it shall then rule
on the motion for reconsideratioratithe defendant filed on December
9, 2016. A date-stamped copy ofetimotion for reconsideration is
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contained in the circuit court fildyut the motion is not listed in the

Register of Actions, and there is moder in the circuit court file

deciding the motion.

We do not retain jurisdiction.

In re Jackson, No. 159412, 2019 WL 430254& *1-2 (Mich. Sept. 10,
2019).

|1. Discussion

As a general rule, a state prisoner sagKkederal habeas relief must first
exhaust his or her availab$tate court remedies before raising a claim in federal
court. 28 U.S.C. § 2254(b) and(P)rard v. Connor, 404 U. S. 270, 275-78 (1971);
Hannah v. Conley, 49 F. 3d 1193, 1195 (6th 1Ci1995). The Antiterrorism and
Effective Death Penalty Act (AEDPApreserves the traditional exhaustion
requirement, which mandatesuhissal of a habeas petition containing claims that a
petitioner has a right to raise in tetate courts but has failed to do ¥delch v.
Burke, 49 F. Supp. 2d 992, 998 (E.D. Mich. 199%kderal district courts generally
must dismiss mixed habeas petitions algontain both exhatesd and unexhausted
claims. Pliler v. Ford, 542 U.S. 225, 230 (2004){ing Rosev. Lundy, 455 U.S. 509,
510, 522 (1982)). An exception to thidaus only if the petitioner no longer has
any available state court remedtesexhaust his or her claimsSee Hannah v.

Conley, 49 F. 3d at 1195-96.



In the present case, the Michig8apreme Court has remanded petitioner’s
case back to the Wayne County Circugu@t to adjudicate petitioner’'s motion for
reconsideration and to determine etliner petitioner's May 24, 2016 should be
considered a first post-conviction nuti for relief from judgment governed by the
standards under M.C.R. 6.508(for granting post-conviction relief or whether the
motion constitutes a successive motionrigdief from judgment, in which case the
judge shall deny petitioner’'s Decemi®r2016 motion for reconsideration.

The general rule is that a habgatition should be deed on exhaustion
grounds where the petitioner’s state pastygction motion remains pending in the
state courts, as is now the case hé&ee e.g. Juliano v. Cardwell, 432 F. 2d 1051,
1051 (6th Cir. 1970). This Court alsotes that should the Wayne County Circuit
Court judge on remand deny petitioner’s postviction motion, denial of a motion
for relief from judgment is reviewable lilie Michigan Court of Appeals and the
Michigan Supreme Court upathe filing of an apptiation for leave to appeal.
M.C.R. 6.509; M.C.R7.203; M.C.R. 7.302see Wagner v. Smith, 581 F. 3d 410,
414 (6th Cir. 2009). Where a habeas pmt#ir has an opportunity under state law
to file an appeal following the state trieourt’s denial of his or her state post-
conviction motion, the petiiner has failed to exhaustate court remedieSee Cox

v. Cardwell, 464 F. 2d 639, 644-45 (6th Cir. 197&inally, a federal court cannot



consider granting habeas relief “if there still is a potential state remedy for the state
courts to consider.’See Wagner v. Smith, 581 F. 3d 410, 415 (6th Cir. 2009).

Moreover, when an appeal or post-cmtion challenge of a state criminal
conviction is pending in the state cours, is the case here, “a would-be habeas
corpus petitioner must await the outcomdnisfappeal before his state remedies are
exhausted, even where the issue to mlehged in the writ of habeas corpus has
been finally settled in the state courtssherwood v. Tomkins, 716 F. 2d 632, 634
(9th Cir. 1983). The rationale behind thiteris that even if the federal constitutional
guestion raised by a habeas corpus petitioaanot be resolved by the state courts
in a pending state appeal or post-conweittproceeding, that appeal or collateral
challenge may result in the reversaltbé petitioner’'s conviction on some other
ground, thereby mootingny federal questionld.; see also Woods v. Gilmore, 26
F.Supp.2d 1093, 1095 (C.D.IIl.199&arrett v. Larson, 2:13—-CV-11339; 2013 WL
1681258, * 2 (E.D. Mich. Apr. 17, 2013¥zymanski v. Martin, No. 99-CV-76196-
DT; 2000 WL 654916, * 2 (E.DMich. Apr. 13, 2000).

Other considerations supqt holding the petition in abeyance, as opposed to
adjudicating the petition on the meritsSpecifically, “the Court considers the
consequences to the habeas petitionémiére to proceed to adjudicate the petition
and find that relief is not warranted befathe state courts ruled on unexhausted

claims. In that scenario, should the petigr subsequently sebkbeas relief on the



claims the state courts rejected, he wlodve to clear the high hurdle of filing a
second habeas petitionThomas v. Soddard, 89 F. Supp. 3d 937, 942 (E.D. Mich.
2015)(citing 28 U.S.C. 2244(b)(2)Moreover, “[l]f this Court were to proceed in
parallel with state post-conviction proceedintgere is a risk of wasting judicial
resources if the state court mighagt relief on the unexhausted claimd.

The Court holds the petition in abeyan@ecommon circumstance that calls
for the abatement of a habeas petitionesriwhen the origingdetition was timely
filed, as the case here, but a secomtiaasted habeas petitismould be time barred
by the statute of limitations for filing baas petitions contaed in 28 U.S.C. §
2244(d)(1). See Hargrove v. Brigano, 300 F. 3d 717, 720-21 (6th Cir. 2002). This
Court has the discretion to stay the pefitand hold it in abeyance even though
petitioner did not specifically cgiest this Court to do s&ee e.g. Banks v. Jackson,
149 F. App’'x. 414, 422, n. (bth Cir. 2005). Howevegven where a district court
determines that a stay is appropriatagieg exhaustion, the district court “should
place reasonable time limits on a petitionéms to state court and backRhinesv.
Weber, 544 U.S. 269, 278 (2005). To ensthat there are no delays by petitioner
in exhausting state court remedies, t@isurt imposes time limits within which
petitioner must proceed with his satourt post-conviction proceedingsSee
Palmer v. Carlton, 276 F. 3d 777, 781 (6th Cir. 2002). The Court holds the petition

in abeyance to allow petitionto complete post-conviction proceedings in the state



courts. This tolling is @nditioned upon petitiongeturning to federal court within
sixty days of completing the exhaustioh state court post-conviction remedies.
Hargrove, 300 F. 3d at 721.

1. ORDER

IT ISHEREBY ORDERED that the proceedings al'AYED and the
Court will hold the habeas petition in abegan Petitioner shathove to reopen his
habeas petition withiaxty (60) days of the conclusion of his state post-conviction
proceedings.

To avoid administrative difficulties, the Co@RDERS the Clerk of Court
to CLOSE this case for statistical purposes onMothing in this order or in the
related docket entry shall be consideredsanBsal or dispositioof this matter.See
Thomas, 89 F. Supp. 3d at 943-944.

It is furtherORDERED that upon receipt of a motion to reinstate the habeas
petition following exhaustion of state remesli the Court will order the Clerk to
reopen this case for statistical purposes.

ITISSO ORDERED.

Dated: September 20, 2019
gGershwin A. Drain

HON. GERSHWINA. DRAIN
Unhited States District Court Judge
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the fg@ng document was mailed to the attorneys
of record on this date, September 20, 2019, by electronic and/or ordinary mail.

s/Teresa McGovern
Case Manager
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