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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TIMIKA KEATHLEY,
Case No. 15-cv-11888

Plaintiff,
V. Paul D. Borman
United States District Judge
GRANGE INSURANCE Mona K. Majzoub
COMPANY OF MICHIGAN, United States Magistrate Judge
Defendant.

/

OPINION AND ORDER GRANTING DEFENDANT’'S
MOTION FOR SUMMARY JUDGMENT (ECF NO. 74)

This is an insurance loss case involving Plaintiff's claim under a policy of
insurance issued by Defend#&htange Insurance Compaof Michigan (“Grange”)
for loss suffered by damage to her homdate January, or early February, 2014,
allegedly caused by frozen/burst pipes. Wthikere is no dispute that the Plaintiff’s
policy with Grange coverea loss caused by frozen/burst pipes, Grange disputes (1)
the timeliness of the notice of the loss) Baintiff's exhibition of the allegedly
damaged property to Grangadg3) Plaintiff’'s attempt to recover for a mold loss that
was allegedly known at thane the coverage bound.

Before the Court for disposition is Grange’s Motion for Summary Judgment

(ECF No. 74). Plaintiff filed a ResponfeCF No. 77) and Grange filed a Reply
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(ECF No. 78). The Court held a hearorgDecember 21, 2018. For the reasons that
follow the Court GRANTS the motion for summary judgment.
l. INTRODUCTION

The essence of the dispute in tmsurance loss case is whether Grange
suffered material prejudice as a result @Riff's delay in giving notice of the loss.
The alleged frozen/burst pipe incidedcurred sometime beegn January 28 and
February 2, 2014, but Plaiff did not file a claim with Grange until April 4, 2014,
during which time Plaintiff undertook significeremediation and pair work on the
Property herself and largelyfuebished the Property. Be&en the date of the alleged
loss occurrence and the datevdnich she alerted Grangettte occurrence, Plaintiff
in her own words “gutted the house,” fully completing remediation and nearly
completing all repairs, employing familyéa friends, and some outside contractors,
and paying them almost exclusively in cash, and ultimately submitting a claim to
Grange for approximately $132,000, with invoices, receipts, or documented proof
of payment to support the scope of the loisthe necessity of the extensive repairs
that she undertook or the amounts that shensléd have paid. Grange was deprived
of any opportunity to investigate the damauis original condition, to determine the
cause of the loss, or to determine the sadghe damage andeémecessary repairs.

Grange did initially entertain the clainmdbegan an investigation, but ultimately



denied the claim when it was unable to deiee the actual date of occurrence, the
actual extent of the damage, or the natirhe repairs undertaken, leaving Grange
unable to estimate a loss amount and/ortoastpair. The Coutoncludes that there
IS no genuine issue of material fact tatinge suffered significant prejudice as a
result of the delayed notice and is entitled to summary judgment.
.  FACTUAL BACKGROUND

Viewing the facts in the light most favotalio the Plaintiff, as the Court must
when evaluating Defendant’s motion for summary judgment, the following story
emerges from the testimony of a number of withesses. Plaintiff purchased the home
that is the subject of the loss, 42746 Allaurt, Belleville, Michigan (“the Property”)
in December, 2013, and was in the procégsioing some improvements, but not yet
living in the home, on the date of the oh&d loss. (Def.’s Mo Ex. B, March 31,
2016 Deposition of Timika Keathley 65:1-@6: Plaintiff is employed by General
Motors as an assembler but has not been working for some time and has been
receiving workman’s compensation due to aesaof injuries. (Pl.’s Dep. 28:6-36:5.)
Plaintiff owns a company named Sincéne@estments and for a number of years
through that business has been purcitaikomes, rehabilitating them, and reselling
or renting them. Plaintiff's ex-boy&nd Michael Green (who was her boyfriend at

the time of the claimed loss at issuetlms case) owned a company named Mag



Improvements through which Mr. Greenhabilitated homes and resold them.
Plaintiff purchased properties through Sincere Investments for Mag Improvement.
(Pl.’s Dep. 36:14-40:16.)

Plaintiff bought the Property at issurethis litigation for about $200,000 and
intended to eventually live there — she didintgénd to flip the Property. (Pl.’s Dep.
46:14-47:21.) Plaintiff purchased the Property in December, 2013, and received a
$4,500.00 credit on the purchase after her home inspection revealed a number of
issues, including mold throughout the basemdri.’s Dep. 49:7-60:3.) Plaintiff
received the keys to the Property on Janud#, 2014. (Pl.’s Dep. 65:1-66:2.) On
January 28, 2014, Plaintiff received a cabinfr her painter, Eddie Lulaj, whom she
had hired to do work on the Property, to imicher that he arrived at the Property to
do some painting and found the house cold and the furnace not working. Plaintiff
knew that there were problems witretfurnace and had called her home warranty
company on January 13, 2014, about problems with the furnace. Records received
from Plaintiff's home warranty company indicate that Plaintiff also called them on
January 31, 2014, to state that the heatmgwas out and thatater pipes had burst
in her basement and wersaking. Plaintiff was informed that burst pipes were not
covered by her home warranty. (PDep. 79:21-82:16, 86:12-20, 89:10-23, 93:13-

95:7.)



Plaintiff testified that when Mr. Lulagalled to inform her that the house was
cold and the furnace was off, she instrudted to turn off the water to the house.
(Pl.’s Dep. 97:2-99:11.) Plaintiff catldher home warranty company and told them
to get someone out for the furnace and whkitavould take a couple of days to get
the parts. Plaintiff went to the Propertg tthay that Mr. Lulaj called to make sure the
house was locked and did not return un#é Weekend of the Super Bowl, when she
and her boyfriend walked in fond water “shooting” out of the faucet in the laundry
room and coming out from under the sink “l&kéall — a waterfall.” (Def.’s Mot. EX.

A, April 29, 2014 Examination Under OatieUO”) of Timika Keathley 129:16-21.)
Plaintiff’'s boyfriend ran to the basementtwn off the water, which apparently had
not been properly turned off by Mr. LylaPl.’s Dep. 100:15-102:24, 105:1-109:3.)
After the water had been turned offesdnd her boyfriend walked through the house
and saw burst pipes “throughout” the heus in the laundry room, kitchen,
bathrooms. They finally reached aipiber, “Collin from [C]LA Plumbing,” who
came that night and “opened up walid removed pipes. There was enough
standing water that they were able to ‘iguthe water, and they were able to use
towels to soak it up. Plaintiff's fathand her boyfriend’s family members came over
to help clean up and carry debris out & bouse. Plaintiff did not take any pictures

of the standing water and maybe took gmeture of a burst pipe before it was



removed from the wall. (Pl.’s Dep. 109:9-182: Plaintiff did attach a number of
photographs (many are duplicates) to her Response, many of which depict the
basement and most of which, to the extbrtimages are deciptable, appear to be
post-demolition/removal of drywall and floooverings. (Pl.’s Resp. Exs. 13, 15.)
Plaintiff explained at her EUO thateslordered a dumpster to be delivered to
the house the day after they discovered the pysst to hold all of the debris that her
boyfriend and his helpers were tearing out. Plaintiff's boyfriend and his sons removed
wet drywall and flooring, laof the “bustedpipes,” and other debris, including a
jacuzzi tub, and Plaintiff paithem in cash. Plaintiff has no receipts for the cost of the
debris removal or the water clean up ang out but she recalls that her boyfriend
brought in a few big fans. (Pl.’9U© 33:14-38:10, 66:1-72:21, 73:3-75:1, 113:2-9,
118:6-120:12.) Plaintiff also paid cashflee dumpsters, paid cash to the “guys” who

laid the travertine floor and installed a glass shower door, and paid cash to the guy

! Of note, although Plaintiff has accusedhnge throughout this litigation of having
spoliated photographs that Grange’s adjuglason May) took when he visited the
Property on May 28, 2014, (this Court denied Plaintiff's motion for spoliation
sanctions, ECF No. 69) Plaintiff's cowglsin correspondenatated March 3, 2015,
apparently directed to Grange’s counsghtes that Mr. May “spent no more than
fifteen minutes [at the Property], took pbotos and took away no samples of the
broken pipes and furnace sections lying aloehouse.” (Pl.’s Resp. Ex. 15, March
3, 3015 Correspondence PgID 5094.) Althoughf#lttual dispute regarding whether
or not Mr. May took photographs is not matersagediscussionnfra at Sec. IVA2,

it is interesting to note that Mr. BrouzasaliRliff's attorney, at least as of March 3,
2015, believed that Grange’s adjuster dictaké the allegedlispoliated photographs.
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who did work in the basement “filling cra&k— again with no invoice, receipts, or
proof of payment. (Pl.’'s EUO 120:19-124:12.) Plaintiff testified that she did not
intend to file a claim so she was not docutimanany of the work — she stated that she

is “highly intelligent” and has “many néal properties” ad knows enough to take
pictures and contact Grange right awaghé intended to file a claim. (Pl.’'s EUO
124:22-126:8, 145:5-16.) Plaintiff testifiedathshe first sought to have her losses
covered under her new home warranty policy. Then, when she determined that her
home warranty company was not goingctwver the claim, she called her local
insurance agent who sold her the Grandepd<aren Lamerton, within days of the
loss, but expressly told her agent that sklendit want to file a claim with Grange at
that time for fear her premiums would increase and she was going to try to do the
work herself. Plaintiff states that Ms.arton told her she had six months to file a
claim. (Pl's EUO 64:5-23, 124:22-126:8, 146:21-147:12.) As discuséeg
Lamerton did not recall making that statemektcording to the Plaintiff, she and her
boyfriend had “gutted the ho&i$ completed demolition, ptaced the plumbing, relaid

the floors in the bathrooms and began replacing the flooring and cabinets in the
kitchen, all before finally@ntacting Grange on April 4, 201té,report the loss. (Pl.’s

Dep. 107:9-109:3, 133:23-134:25.)



Plaintiff met her hired public adjustédargie Banks, while on another job with
Ms. Banks and Plaintiff explained what haahspired at the Property. Ms. Banks told
Plaintiff she should file a claim with Guge for the repairs untaken allegedly as
a result of the burst pipe (Pl.’s Dep. 141:18-142:23.) Ms. Banks immediately
contacted Joe Tison from RestoJoe tmecevaluate the Property and Ms. Banks
emailed Grange on April 4, 2014, stating tR&intiff intended to file a “new” claim
for water damage caused by frozen pipes. Basks stated in the April 4, 2014 email
that “mitigation is complete and repairs ahmost complete at this time.” (Pl.’s Dep.
143:3-144:15.)

Ms. Banks testified in her deposition teae signed a contract with the Plaintiff
on March 29, 2014, and brought Joeohonto the claim after she filed it with
Grange but by that time, all the work had been done. (Pl.’'s Resp. Ex. 12, Nov. 19,
2015 Deposition of Margie Banks 56:1-288:25-59:1.) Ms. Banks recalled, and
stated in her deposition, that Plaintifidoher that the painter, Mr. Lulaj, had
discovered the burst pipes when héeesd the home on Janye28, 2014, (Banks
Dep. 49:14-50:1, 59:13-24, 61:10-17) but bleth Lulaj and the Plaintiff recall that
Mr. Lulaj discovered the home was cadd the furnace out, but that he saw no
damage at that time and that Pldinéind her boyfriend aaglly discovered the

damage a few days later, specifically obifeary 2, 2014. Ms. Banks was aware that



Plaintiff was doing work on the home bedacontacting Ms. Banks and understood
that Plaintiff had done drywall repairspdiring replacements, “quite a bit of stuff.”
(Banks Dep. 49:1-11, 59:13-@&)) Ms. Banks prepared aestimate” of the damage
for Grange after she inspected the Prope The “estimate” includes costs for
extensive work to every room indhhome, including replacement of multiple
“missing walls” and a new furnace and wateater, and reports“net replacement
cost” of $132,773.06 for the work done at throperty. (Pl.’s Resp. Ex. 21, Margie
Banks’s Estimate PgID 5260-91, 5286.) Bessademolition was complete and much
of the repair work had already been dokks. Banks was not able to inspect the
original damage, and Plaintiff had no invoiceseceipts. As a result, Ms. Banks just
measured, took photos, and tried to deteemhat types of finishes were in place
before the loss. (Banks Dep. 77:22-79:16i3 undisputed that her “estimates” were
significantly inaccurate in several respgectFor example, Ms. Banks put in an
“estimate” for installation of new oak feawood flooring (including costs for sanding,
staining, and finishing) in multiple placesthe home when it is undisputed that what
was removed from the home was vinyl and carpetremigvood. (Margie Banks's
Estimate PgID 5263, 5269; Pl.’s EUO 87:1)184s. Banks submitted a remediation
charge for the “dry out” work that was performed by Plaintiff's boyfriend and his

sons, reporting a replacement cost equiMate what a professional remediation



company would charge. Although Ms. Bartksl no basis for such a charge as she
had no invoices or receipts of payment taififf’'s boyfriend and his sons for their
“dry out” work, she felt that Plaintiff weaentitled to receive what a professional
company like Serve-Pro wouldhve charged. (Banks Dep. 86:6-89:23.) Ms. Banks
included an amount of $12,590.31 for “demolition” when it is undisputed that there
are no receipts or invoices for the demohtwork performed by Plaintiff's boyfriend
and other friends and famiflgembers. (Estimate, PgID 5288.) Ms. Banks estimated
an amount for mold remediation basad a Report prepared by Dave Varcoe of
Professional Environmental &&es, Inc., even though Joe Tison, and not Dave
Varcoe, did the mold remediation. (e Dep. 93:22-96:24; Pl.’'s Resp. Ex. 13,
Performance Environmental Services;.IfilLimited Microbial Assessment” PgID
5068-85.) Ms. Banks testified that she never received an actual invoice from Joe
Tison for mold remediation.

Grange assigned Jason Mayhe Plaintiff's claim. May tried to reach out to
the Plaintiff as soon as he was assignedcctaim but did not get in touch with Banks
or the Plaintiff right away. When he finally got in touch with Ms. Banks, on or about
April 9, 2014, she told him that there wasvater claim at the home, that there had
been burst pipes, that the drying and mtt@awas complete artiat the repairs were

nearly complete, that pipesere repaired, drywall, paint, and carpet had been replaced

10



and that the Plaintiff was not living indthome. (Pl.’'s Resgx. 2, March 22, 2016
Deposition of Jason May 13:1-16:12:9.) On April 30, 2014, May received an email
from Ms. Banks submitting certain documeita that May had requested and asking
May to meet them at the house soon becths®laintiff wanted to move in to the
Property. (May Dep. 68:24-69:5.)

It is undisputed that May did notsii the Property until May 28, 2014. May
testified that because Banks had inforrh@d that all of the mitigation work was
complete and repairs were almost complbtay did not see the need to rush out to
inspect the Property. Instead, Mayas seeking documentation from Banks —
mitigation documentation, moisture logs, repavoices, etc. to help document the
loss. (May Dep. 21:22-23:2, 39:4-42:7May testified that when he visited the
Property, the basement had been gutteddstuds, and it appeared that every room
in the house had been remodkte repaired and he warable to do a damage report
because there was no identifblamage. Mr. May testifighat Joe Tison, who was
present at the May 28, 2014 inspection, Mal that there was no damage to be seen.
As part of his review of the claim, May reviewed bills from DTE for the period
January 10-May 30, 2014, asdw no spike in usage whitie would have expected
with the energy drain generally caused&yediation work — running large dry out

machines, etc. (May Dep. 96:6-97:6.)
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By early June, Plaintiff's claim loabeen referred to Grange's Special
Investigative Unit (“SIU”). Sometime iduly, SIU asked May to contact Plaintiff's
adjuster to determine if there was sidence of broken pipes onsite — Banks told
May that the pipes had been there wMay was there on May 28, 2014, but had
since been removed by Joe Tison. (May Dep. 103:5-107:13.)

Ms. Banks testified differently abottie condition of the Property when Mr.
May came to inspect on May 28, 2014. Manks is generally critical of Mr. May

waiting over a month to inspect the Propertg atates that most insurance companies

2 There is undeniably a dispute of fact nefyag whether or not there was a “pile” of
pipes in the basement when Mr. May eata the Property on May 28, 2014. Ms.
Banks, Mr. Tison, and Ms. Fields tegtifo the presence of broken pipes on the
basement floor on that date, and Mr. Mayitiesl that he “doesiot recall” a pile of
pipes. In correspondence between MryMds. Banks, and Plaintiff in July, 2014,
Mr. May asks: “Are the broken pipe sexts and furnace parts still available at your
home for inspection?” (Pl.’s Resp. Ex. PgID 5128.) Ms. Banks and Ms. Keathley
both respond that the pipes were therenvhlr. May inspected the Property on May
28, 2014, but had thereafteeen discarded. Id. at PgID 5124-29.) Mr. May
responds, not denying that the pipes waresent when he sathere but stating
simply: “I also asked that nothing be thno away until we (Gnage Insurance) gave
the okay.” (d. at PgID 5127.) But, as discussefta, this dispute is not material to
the issue of whether Grange was prejudibgdPlaintiff's failure to give Notice to
Grange and Plaintiff's related farkito exhibit the damaged propebtgforegutting
the house, completing mitigation, and klsggcompleting repairs. The presence or
absence of a pile of pipeon the basement floor dlay 28, 2014, simply has no
relevance to the issue of whethera@ge suffered prejudice resulting from the
undisputed inability to determine throughatsn investigation when and how those
pipes came to be damaged and what codlhtkamage to theroperty was caused by
their “busting.”
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want an adjuster out to the property witR4 hours. Ms. Banks testified that when
Mr. May came to inspect the Propertyeté was still evidence of damage — the
kitchen ceiling was open, the basemenswa disarray, theitchen and vanity
cabinets that had been removed were still on site, there was still debris in the
dumpsters, there were still areas visible unide vanities where the pipes had burst,
and there was a pile of pipes in thedaent. (Banks Dep. 119:1-126:8.) Ms. Banks
testified that Judy Fields, the Van BurBownship inspector who was present when
Mr. May came to the Property, told Malgat when she went by the Property in
February, she saw a pile@ipes that the plumber had piled up after he cut them out.
Banks also saw the pipes and could tedt tithey had burst from freezing. (Banks
Dep. 131:2-135:5.) Ms. Banks testified thlaé had taken pictures of the damage that
she had sent to Jason May but she wasblara retrieve her photos. (Banks Dep.
135:15-22.) Ms. Banks testified that sheypded May with a sketch of the rooms
prepared by the plumber indicating the plasbsre the plumber had replaced pipes.
(Banks Dep. 112:7-24; Pl.’s Resp. ExA,A Heating and Cooling Sketch.) That
sketch diagrams 4 (four) “% or ¥2” in€husted” copper pipeand a valve and two
water lines that were replaced under sirkise sketch does not indicate the scope of
work involved in replacing those pipes tire damage that they caused to the

surrounding areas. Ms. Banks testified thtat May kept asking for dry logs and
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moisture mapping but none veedone because by the &ndoe Tison got to the
Property two months after the loss, giking was already dried out and moisture
mapping would have been a waste of tiffiganks Dep. 103:6-106:7, 109:22-110:24.)
Ms. Banks testified that Mr. May could ke mold growth in the basement and gave
the “go-ahead” to Joe Tison to do the ma@dhediation but to stay within the policy
limits. (Banks Dep. 100:20-101:11, 106:8-107:23.)

Joe Tison also was present whenyMespected the Property on May 28, 2014,
and agrees with Ms. Banks that there s@®e remaining evidence of damage at the
time that was visible to the naked eye. (Def.’s Mot. Ex. C, March 23, 2016
Deposition of Joe Tison 63:22-64:14.) Tisostifeed that he used three extra large
dehumidifiers on Plaintiff’s job that ramitinuously for six days. Tison admits that
generally he prepares estimates in adeaof performing his work because some
Insurance companies won’t pay for extragadehumidifiers “so you have to play a
game with the insurance company(Tison Dep. 8:24-11:3, 12:25-13:25.) He
acknowledged that some insurance comgamen’t pay for dehumidifiers at all
without moisture readings but he admits tedid not take any moisture readings at
Plaintiff's Property because the drying slkdwas already underway.” (Tison Dep.
29:14-30:5,11:4-12:5, 14:13-19, 25:24-27:1PInintiff has never paid Tison for the

work he did on her Property. (Tison D@4.:15-25:9, 31:2-6.) Tison testified that
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after water sits for 72 hours it is considefbthck water” and the only option is to
“strip and rip” which is why he was callinthson May to say | need to strip and rip
and will you ok this. (Tison Dep. 27:13-28:1Json is sure that he took pictures of
the pile of pipes in Plaintiff's basemebut he cannot locate any photographs. (Tison
Dep. 48:5-49:4, 51:7-19.) Tison has no doeuntation to support the moisture levels
he claims were present in the Propeatyd although he subbed out the flooring and
the painting, he cannot rdc® whom he subbed the wWoand has no documentation
to support those costs. (Tison Dep. 38:1481-7.) Tison did his own estimate for
his mold remediation work and was not agvtirat Ms. Banks had prepared a different
estimate. (42:7-44:3.) Tison testifiectiMr. May gave hinapproval to do further
remediation and specifically to remedi&be mold — Tison sayhe would not have
done the mold remediation without Mayigaoval. (Tison Dep. 64:21-65:17.) Tison
states that he based his decision tégom “scrubbing” throughout the home utilizing
HEPA fans as part of his remediationnwdased on an oral conversation he would
have had with Dave Vaoe, even though Varcoe’s Rat found normal air ecology
on all three levels. (Tison Dep. 33:25-37:P9;s Resp. Ex. 13, Varcoe Report PgID
5070, 5072.) May lefGrange in September, befaredecision had been made on

Plaintiff's claim. (May Dep. 48:3-51:18, 81:4-10, 103:5-107:13.)
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Jeanne Strick is the Grange SIU invgator assigned to investigate Plaintiff’'s
claim. Ms. Strick testified that she is agsd claims that have “red flags” and she is
to determine if the red flags suggest anyessith coverage. Heole is to question
people, run background checks, work wiémdors and experisterview individuals
and to attempt to verify the facts afclaim and make a recommendation regarding
coverage — shdoes not makeogerage decisions. (Pl.’s Resp. Ex. 7, Dec. 7, 2015
Deposition of Jeanne Strick 41:22-4§:2 Ms. Strick determined that
misrepresentations were made in Pl&fstestimates and identified during Plaintiff’s
EUO, through which Plaintiff was attempting to get paid for work that was never
performed or costs that were inflated.ri@Dep. 89:14-92:3.) Ms. Strick concluded
that Mr. May acted appropriately in decidinot to immediately visit the Property and
rather to collect documentation of thentlge done and the work performed because
he was informed by Ms. Banks that timgigation was doneral that repairs were
almost complete. (Strick Dep. 99:5-12, 1307:8.) Ms. Strick also reviewed water
usage numbers from the city that did sopport a substantialater loss during the
relevant period of the ahed loss. The usage numbersre more reflective of
minimal usage in the home consistent vathome that was unoccupied. (Strick Dep.
119:12-122:8, 123:8-124:17, 125:9-15.) Ms. Strick determined that work that

Plaintiff undertook on the Property after tAkeged frozen pipe incident went far
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beyond what was required to “preserveé froperty and prevent further damage.
And Plaintiff did not keep any records tife costs of repairs and the estimates
prepared by Ms. Banks raised questionandffated figures and work allegedly
performed or materials used that weredute and/or used. Plaintiff claims to have
paid out nearly $132,000 in cash out of padkerepairs and wasnable to back any
of it up with invoices, receipts, or any records of payment. (Strick Dep. 158:25-
167:3.) Ms. Strick admits that Grange did not contact some of the individuals that
Plaintiff indicated had performed the workdetermine whether in fact they did the
work. (Strick Dep. 172:2-177:10.)
lll. LEGAL STANDARD

Summary judgment is appropriate where the moving party demonstrates that
there is no genuine dispute as to any material @alotex Corp. v. Catretd77 U.S.
317,322 (1986); Fed. R. Civ. B6(a). “A fact is ‘materiafor purposes of a motion
for summary judgment where proof ofathfact ‘would have [the] effect of
establishing or refuting one tie essential elementsatause of action or defense
asserted by the partiesDekarske v. Fed. Exp. Cor294 F.R.D. 68, 77 (E.D. Mich.
2013) (Borman, J.) (quotingendall v. Hoover C9.751 F.2d 171, 174 (6th Cir.
1984)). A dispute is genuine “if the evidenis such that a reasonable jury could

return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inel77 U.S.
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242, 247-48 (1986).

“In deciding a motion for summaryugigment, the court must draw all
reasonable inferences irnvta of the nonmoving partyPerry v. Jaguar of Tray353
F.3d 510, 513 (6th Cir. 2003) (citifndatsushita Elec. IndusCo. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986)). At the same time, the non-movant must produce
enough evidence to allow a reasonable jury to find in his or her favor by a
preponderance of the evidencgnderson 477 U.S. at 252, and “[tlhe ‘mere
possibility’ of a factual dispute doast suffice to create a triable casédmbs v. Int'l
Ins. Co, 354 F.3d 568, 576 (6th Cir. 2004) (quot(Begg v. Allen—Bradley Co301
F.2d 859, 863 (6th Cir. 1986)). Instead, “tian-moving party must be able to show
sufficient probative evidence [that] would permit a finding in [his] favor on more than
mere speculation, conjecture, or fantagyéndale v. City of MemphiS19 F.3d 587,
601 (6th Cir. 2008) (quotinigewis v. Philip Morris InG.355 F.3d 515, 533 (6th Cir.
2004)). “The test is whether the party begithe burden of proof has presented a jury
guestion as to each elementhe case. The plaintiff muptesent more than a mere
scintilla of the evidence. To support fos her position, he or she must present
evidence on which the trier of fambuld find for the plaintiff.”"Davis v. McCourt226
F.3d 506, 511 (6th Cir. 2000) (internal gatddn marks and citations omitted). That

evidence must be capableppésentation in a form that would be admissible at trial.
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See Alexander v. CareSour&&6 F.3d 551, 558-59 (6th Cir. 2009).
IV. ANALYSIS
Grange invokes three sep@rarovisions of the Policy in moving for summary
judgment on Plaintiff's claim: (1) theanimediate notice of loss provision; (2) the
mandatory condition requiring Plaintiff &xhibit the allegedl damaged property to
Grange; and (3) the known los®pision with respect to Platiff's attempt to recover
for mold remediation.
A. The Immediate Notice Provision
The Policy contains the following provision on which Grange relies in moving
for summary judgment on Plaintiff's claim:
SECTION | — PROPERTY PROTECTION CONDITIONS
1. What to do in Case of Loss
If a covered loss occurs, thesured personmust:
a. give immediate notice t@s or our agent.
(ECF No. 77-1, Pl.’'s Resp. Ex. 1, Policy p. 35, PgID 4566.)
Grange contends that the loss aced sometime between January 18, 2014,
and February 4, 2014, and tliaintiff did not give Grange notice of the loss until
April 4, 2014, in violation of the immediate notice provision. Viewed in the light

most favorable to the Plaintiff, the fadismonstrate that the claimed frozen/burst pipe
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incident occurred sometime betwekmuary 28, 2014 and February 2, 2014.
Plaintiff testified that she called himisurance agent, Karen Lamerton, within
a week of the incident and after shel h@arned that her home warranty company
would not cover burst pipes, to explahat she had suffered water damage from
frozen/burst pipes. (Pl.’s Dep. 140:3-18%5. Lamerton recalled that Plaintiff called
her sometime in January regarding a fropge incident and thought that she had
made a log entry reflecting the Januaoptact but could not find an entry, although
she did clearly recall that Plaintiff calladound that time and explained the incident.
(Def.’s Mot. Ex. G, Jan. 22, 2016 Dejiam of Karen Lamerton 27:13-17, 28:14-
30:4.) Plaintiff told Lamerton that she did medint to file a clan with Grange at that
time because she was going xplere other coverages oytro do the work herself.
(Lamerton Dep. 27:18-28:3.) Plaintiff téstd that Lamerton told her that she
(Plaintiff) had six months to file a claim. (Pl.’s Dep. 140:18-19.) Lamerton has no
recollection of making this statement to Btdf but did recall that she told Plaintiff
to retain all documentaticand to preserve all physical evidence of damage, and to
take videos and photographs of the damaghkefintended to file claim. (Lamerton
Dep. 28:2-9, 32:21-33:3, 49:6-19.) It is undisputed that Ms. Lamerton followed
Plaintiff's directive and did not contact Grange to notify them of the Plaintiff’'s call

and did not make a note of the call in her files.
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Although Ms. Lamerton did not document the date of the call from Plaintiff,
other evidence confirms it likely occudsome time between January 28, 2014 and
February 2, 2014. Plaintiff's painter, Eddiulaj, signed a lette¢hat was drafted for
his signature by the Plaintiff sometime afske filed her claim with Grange, which
stated that he entered the Propertylanuary 28, 2014, and noticed the house was
very cold. (Lulaj Dep. 42:11-17; Pl.Resp. Ex. 10, April 10, 2014 Letter, PgID
4895.) Lulaj testified that hmould not be certain aboutlexact date because he was
signing this letter three months after the &awd Plaintiff had draéd the letter for him
and had put in that ta (Lulaj Dep. at 42:2-15.) But he was certain about the fact
that he entered the house, it was very atd, he called the Plaintiff and told her that
the house was cold and the furnace was ouwin#f instructed him to turn off the
water which he did. He dinot notice any damage tlee house at that timeld( at
42:16-48:5.) Lulaj testified that he retedhto the Property maybe a week or more
later and he then witnessetbaof damage to the wallghich were cut out to replace
busted pipes and to the floors — faucetsatmoken in the laundry room and upstairs
bathrooms, and there were many open holes in the widlsat(@8:6-51:12.)

Also supporting the January 28 - Febmyu2, 2014 time frame, Plaintiff's home
warranty company produced log notes indicating that they received a call from

Plaintiff on January 28, 2014, stating ttta¢ furnace was out. Plaintiff believes that
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this is the day that Mr. Lulaj called hiertell her the house was cold and the furnace
was out. Plaintiff testified that it was goingtéke a few days tget the parts and the
furnace was not repaired on that date. §®ep. 83:5-84:14.) Further log notes from
the home warranty company suggest ®laintiff called them on January 31, 2014,
stating that there was damage from frdbanrst pipes and asking about coverage.
(Pl.’s Dep. 93:13-95:7.)

Plaintiff testified that she and her boyfriend discovered the loss on or about
February 2, 2014, because Plaintiff renbers it was around the date of the Super
Bowl, which occurred on February 2nd2614. She cannot pinpoint the exact date
but recalled that it would have been ttsg/ she called the plurer because he came
that day and began tearing @ipes. (Pl.’s Dep. 102:13-103:17.)

Thus the parties are generally in agreatmas to the basic time frame of the
alleged occurrence of the frozen/burst pipe incident. What is in dispute is whether
Plaintiff's call to her agent in January 2014, telling her about the frozen/burst pipe
incident, was notice of a coneel loss under the Policy to &rge and, if not, whether
notice on April 4, 2014, satisfied the “immediate notice” provision of the Policy.

1. Informing Plaintiff's insurance agent of the occurrence in January,
2014 was not notice to Grange.

It is undisputed that Plaintiff instriedd Ms. Lamerton, wheshe contacted her

in or about late January, 20Xt to file a claim with Grange. It is also undisputed
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that on April 4, 2014, Plaintiff’'s public fukter Margie Banks sent an e-mail to
Grange informing Grange that Plaintihs filing a “new” claim for a January, 2014
loss caused by burst pipes. There is no ecelémat either Ms. Bks or the Plaintiff
made any reference to or mention daauary, 2014 phone call by the Plaintiff to Ms.
Lamerton when submitting this “new” claim to Grange in April, 2014.
Nonetheless, Plaiifif now argues that her phone call to Ms. Lamerton in or
about late January, 20as sufficient notice to Grangé the alleged loss. Grange
argues that the call to Ms. Lamerton imJary, 2014, in which it is undisputed that
Plaintiff instructed Ms. Lamertamotto file a claim on her behalf, and informing Ms.
Lamerton that Plaintiff wanted to try to the work herself without filing a claim,

cannot serve as notice to Grarige.

® At oral argument on the motion for summary judgment, Plaintiff for the first time
raised an argument suggesting thatr@eashould be bound by Ms. Strick’s response
to questioning at her deposition as to whetiaintiff satisfied the immediate notice
provision of the Policy through her Janud@14 phone call to Ms. Lamerton. (Strick
Dep. 168:8-17.) This briguestion and answer refa® gives no indication that
Ms. Strick was aware of the context chitdanuary 2014 phone catl which Plaintiff
expressly instructed Ms. Lamerton NOT tdifyoGrange and not tble a claim with
Grange, or how such a dite@ would have affected Ms. Strick’s response to the
guestion posed. In any event, the Court desliio consider this hastily and belatedly
raised argumenRoberts v. Principi283 F. App,x 325, 332 n. 3 (6th Cir. 2008)
(“Because counsel raised the issue onlgrat argument, however, we decline to
review it.”); Lane v. LaFollette, Tenn490 F.3d 410, 420 (6th Cir. 2007) (issue
waived by first raising it at oral argumerltgfata v. Dearborn Heights Sch. Dist. No.
7, No. 13-CV-10755, 2013 WL 6500068, at *8 (E.D. Mich. Dec. 11, 2013)
(“Generally, courts will not consider theoriesarguments raised for the first time at
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The parties devoted little analysis to this argument in their briefing, but the
evidence suggests that Ms. Lamerton’srary, Insurance Agency One, Inc.,
(“Insurance One”) is an aubrized insurance agent of Grange for certain purposes.
(Pl’s Resp. Ex. 19, Michigan Agency egment between Grge and Insurance
One.) “Notice of loss to aauthorizedinsurance agent of the insurer as to a matter
within the scope of his authority is chargeable to an insuférst Mercury Ins. Co.

v. Christopher K Corg No. 09-cv-14918, 2011 WL 34972%t *5 (E.D. Mich. Aug.

10, 2011) (citingNendel v. Swanber§84 Mich. 468, 479 & n. 7 (1971)) (emphasis
in original). Plaintiff argues that Ms. beerton, as an agent of Insurance One, was
authorized to “solicitinsurance for a conssion, bind insurance contracts, ‘[p]rovide
all the usual and customary services ofreurance agent on all insurance contracts
placed by the Agency with [Grange],” andllect and receive premiums from the
insured.” (Pl.’s Resp. 1®gID 4506.) None of thiguoted language suggests that
Ms. Lamerton “was authorized or selectedeceive notice of insurance claims on

behalf of [Grange] or inwgigate any claim losses.'First Mercury, 2011 WL

oral argument.”)Probst v. Central Ohio Youth Ct611 F. Supp. 2d 862, 871 (S.D.
Ohio 2007) (“It is well established that@ving party may not raise an issue for the
first time in its reply bri€ or at oral argument.”)Van Sickle v. Automatic Data
Processing, In¢.952 F. Supp. 1213, 1221 (E.D. Mid997) (declining to consider
issued raised for first time at oralgament when opposing party was deprived of
opportunity to respond).
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3497294, at *6. In any event, it is undispadithat Ms. Lameoin was instructed by
Plaintiff in the January 2014 phone call notfite a claim onher behalf and Ms.
Lamerton did not report a claim to Grange otherwise notify Grange of the
occurrence reported by the Plaintiff. M&amerton’s knowledge, even if imputed to
Grange, was that Plaintiff wasot giving notice of acovered loss and wasot
intending to file a claim. “Because [Gige] can only be imputed with the knowledge
[] which [Lamerton] received during thegme of [her] authority[,]” Grange cannot
be charged on these facts with notice thatrfff was seeking to file a claim for a
covered loss.ld. Here, Ms. Lamerton spéicially received notice oho claim,
knowledge which, if imputed to Grange, is just tmait noticeof a claim or notice of
no claim What does Plaintiff propose Grangmuld have done with such knowledge
— arrive at the Property to investigateaturrence for which a claim had not been
filed? Finding notice sufficient under sucincumstances would undermine the very
purpose of the immediate notice provisionjathis to give the insurer the opportunity
to promptly investigate and evaluate amlaiWhere no claim is being made and the
insurer is not in fact apprised of thecorrence, any “notice” given to an agent is
necessarily “not notice” to the insur® begin the investigative process.

Perhaps the most telling evidence that the January 2014 phone call to Ms.

Lamerton wasot notice to Grange under the pglics the fact that Ms. Banks,
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Plaintiff's experienced public adjusterxpressly denoted the ultimate frozen pipe
claim as a “new claim” in her April £014 Email to Grangend made no mention
of the January 2014 contact between Riiand Ms. Lamerton. “Obviously, the
plaintiff [and her public adjuster] knew thatice to [Ms. Lamerton] was insufficient
to provide notice to the insurer[]Steelcase, Inc. v. American Motorists Ins., Clo.
G87-553, 1989 WL 253892, at f9V.D. Mich. Feb. 24, 1989gff'd Steelcase, Inc.
v. American Motorists Ins. C®07 F.2d 151 (6th Cir. 1990) (table case).

The Court concludes that Plaintifftsall to Ms. Lamerton in January, 2014,
informing her of the incident, but institireg her explicitly to not report the loss to
Grange and not to fila claim on her behalf, wamt notice to Grange of a covered
loss under the Policy.

2. Notice to Grange on April 42014, after demolition and remediation
were complete and repairs to the Property were almost complete,
materially prejudiced Grange’s allity to investigate the claim and
estimate the damage.

As discussedupra on April 4, 2014, Plaintiff'gublic adjuster Margie Banks
sent an email to Grange to “file a newaioh on behalf of Ms. Timika Keathley,” for
the Property located at “42746 Alba Gfgn Buren Twp., M1 48111.” (ECF No. 74-
6, Def.’s Mot. Ex. E, April 4, 2014 Eail from Margie Banks to Loss Rept, PgID

4240.) The email states as follows:

On January 28th, 2014, Mrs. Kabty received a phone call from her
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painter that when he arrived aethome to paint he found water damage
through out caused by frozen pipes. The furnace has stopped working
for a period of time possibly caused by a temporary power outage in the
area during a winter storm.

Mrs. Keathley originally trid to claim damages under her home
warranty program as she had jymirchased the home. The home
warranty company is not going to cover the claim.

Mitigation is complete anaepairs are almost complete at this time. Mrs.
Keathley has documented the damages with photos.

The contact info for this claim is: Margie Banks - Public Adjuster - 586-
329-0118. A copy of our contract is attached to this email.

(4/4/14 New Claim Email, PgID 4240.)

Putting aside for the moment the digmacy created by this email regarding
who discovered the loss and when (Riffirand her painter testified that he
discovered the Property to be cold déimel furnace out but observed no damage when
he called the Plaintiff to alert her to theld temperature in the home and Plaintiff
testified that she and her boyfriend disa@eethe loss almost a week later, around
Super Bowl Sunday) Grange argues thaioedivo months after the occurrence of the
alleged loss violated the immediate retprovision under the circumstances of this
case. “Provisions in liability insurance contracts requiring the insured to give the
insurer immediate or prompt notice of accitler suit are common, if not universal.™
Triple Inv. Grp, LLC v. Hartfordsteam Boiler Inspection and Ins..Cé1 F. Supp.

3d 733, 739 (E.D. Mich. 2014) (quotiMgendel v. Swanber§84 Mich. 468, 477,
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(1971)). The terms “immediate” and “promptid similar terms have been construed
to require a “reasonable time” under the facts of the case:

Prompt notice has “generally been doned to mean within areasonable
time under the circumstances of the case.” 13 Couch on Ins. § 190:31
(2014); see alsoDkt. No. 53 at 17-18 (citindgdurgess v. American
Fidelity Fire Ins. Co. 107 Mich. App. 625, 628, 310 N.W.2d 23, 25
(1981), an&Kennedy v. DashnegB19 Mich. 491, 493-94, 30 N.W.2d 46,

47 (1947), to note that “Michigan law construes policy language
requiring the insured to give notice ‘immediately’ or ‘as soon as
practicable’ as requiring notice ‘within a reasonable time.”).

Hartford Steam71 F. Supp. 3d at 739.

The immediate notice provision is intended to give the insurer adequate time
to investigate and prepare a defense, andahussurer must demonstrate that the late
notice prejudiced the insurer’s ability tovestigate and prepare a defense:

The Sixth Circuit has found that, “[ulnder Michigan law, late notice to
an insurance company will not elinaitge an insurer's obligations under

a policy unless the insurer can dentaai® that it has been prejudiced by
the delay.”West Bay Exploration Co. VAIG Specialty Agencies of
Texas, Ing 915 F.2d 1030, 1036 (6th Cir. 1990) (citing Michigan cases).
Michigan courts have required irsus to demonstrate prejudice due to
the purpose of insurance notice provisioBge id.at 1036 n. 8.
According to the Michigan SupremCourt, the purpose of notice
provisions is “to give the insurer an opportunity to investigate the facts
and circumstances affecting the ques of liability and the extent of
such liability.”"Wehner v. FosteB831 Mich. 113, 119, 49 N.w.2d 87, 90
(1951); see alsw/endel 384 Mich. at 477, 185 N.W.2d at 352 (stating
that notice provisions “allow the insurer to make a timely investigation
of the accident in order to evaluate claims and to defend against
fraudulent, invalid, or excessive claims.”).

Hartford Steam71 F. Supp. 3d at 739-40.
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“Since the purpose of insurance noticevpsions are to provide an insurer an
opportunity to investigate and evaluaiaims to defend against unsound ones, it
follows that prejudice will be found if ghinsurer demonstrates that a delay in
providing notice materially impaired the insus ability to contest its liability to an
insured.” Id. at 740. “[T]he burden of demonstrating prejudice rests upon the
insurer.” 1d. “An insurer must do more thamply claim thatevidence was lost,
physically altered, or haslarwise become unavailable ahdt witnesses have died,
disappeared, or their memories have fatlestead, an insurer must establish what is
in fact lost by the missing evidence, hdias prejudices its position, and why
information available from otlesources is inadequatéd. (internal quotation marks
and citations omitted). “The question of pdice is generally to be left to the trier
of fact. However, where tHacts are so clear that ooenclusion only is reasonably
possible, the question is one of lawid. (internal quotation marks and citations
omitted). “In determining whether arsurer's position has actually been prejudiced
by the insured's untimely notice, courtmsider whether the delay has materially
impaired the insurer's ability: (1) to intgmte liability and damage issues so as to
protect its interests; (2) to evaluate, nigge, defend, or settke claim or suit; (3) to
pursue claims against third parties; (4) datest the liability of th insured to a third

party; and (5) to contest its liability to its insuredd.
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In this case, Grange was materigihgjudiced by its inability to “investigate
liability and damage so as to protecinterests,” and was specifically prejudiced by
its inability to evaluate the damage in @sginal state, to determine the necessary
repairs and to negotiate with conti@ast for the repairs it might have deemed
necessary, and to contest its liability to itured. While there are several disputed
facts regarding the actual condition of the Property when Mr. May did decide to
inspect the Property on May 28, 2014, thespulies are not material to the issue of
prejudice in this case. May testified ttia¢ entire home was completely remodeled,
that there was no evidence of any dam#ug, there were no burst pipes for him to
inspect, and there was no damage to estint2i Margie Banks, Joe Tison, and the
Plaintiff, each of whom was present evhMay inspected the Property on May 28,
2014, testified that there weseveral areas where brok@pes had been removed still
evident that day, that Joe Tison had ecd the broken pipes in a pile in the
basement expressly for May’s inspectitdmt the kitchen ceiling was open and he
would have been able to inspect the watamage in that location, the kitchen
cabinets had not been installed, and hWaghroom walls were open. In addition,
Plaintiff argues, Grange opted not to speatk any of the individuals who actually
performed the repairs, suak the plumber who actual prepared a schematic drawing

indicating where he had replaced the broken pipes. (Pl.’'s Resp. Ex. 9.) Plaintiff
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argues that she gave Grange the contdormation, phonenumbers, and detail
regarding the work performed by severadividuals, and Grange elected not to
contact any of them. But an insurer doeshase to rely on thinvestigative reports
of third parties as a substitute fmonducting their own investigation:

An investigation of the storagentaconducted by a thdrparty hired by
Steelcase was insufficient to protegipellees from prejudice in their
defense against Steelcase's claimaWter the quality of the report of
the independent testing company that examined the tanks shortly after
the leak, appellees could not hate same confidence in it that they
would have in the results of the&wn investigation. Nor could they be
certain that the independent testmastigated with the same motivations
and the same attention to possigkgulpatory details. The purpose of an
insurance policy notice provision is “to allow the insurer to make a
timely investigation of the accident order to evaluate claims and to
defend against fraudulent excessive claims.Wendel 384 Mich. at
477, 185 N.W.2d at 352. That purpose was subverted by the delay in
giving notice of the leak. An invesatjon by an independent agent is a
poor substitute. Although the Michigaawrts have faulted insurers for
failing to investigate an accideafter delayed notice where relevant
information could still be obtaine@ye do not believe that they would
find a failure to show prejudice wheean insurer had no way to conduct
its own investigation on a matter ofeeance to its defense. Even if a
jury were to conclude that thedependent tests authorized by Steelcase
were accurate and reliable, theduld not change our conclusion that
AMICO and GNIC were prejudiced lblge inability to conduct their own
investigations.

Steelcase, Inc. v. Amean Motorists Ins. C 907 F.2d 151, at *3 (6th Cir. 1990)
(table case). IBteelcasgas here, the insured notifigslinsurance broker within days
of discovering the loss (a leak of 3,000@as of paint solvent from an underground

storage tank) but decided not to notify theurer or file a claim with the insurer at
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that time, “hoping that cleanup costs Wi be minimal and desiring to avoid
increased premiums.ld. at *1.

By the time that Steelcase did give getdf the occurrence, the tank that held
the paint solvent had been destroyed] an examination of that tank was deemed
essential to the gurer’s defenseld. at *2. In additionthe insurer was completely
unable to participate in decisions retht® remediation as the insured “hired
consultants and developed a clean-up gilahcost hundreds of thousands of dollars
before notifying the insurer of the leakld. The delay also deprived the insurer of
investigating whether it had viab&daims against any third-partidsl. The Sixth
Circuit upheld the district court’'s summaguggment rulings that, as a matter of law,
(1) notice to the insured’s insurance dgeithin days of discovering leak wast
notice to the insurers, and (2) the insuseifered material prejudice as a result of the
insured’s delay in giving notice of theaurrence and intent to file a clairid. at *6-

7.

In Hankins v. FremontNo. 317358, 2014 WL 6853106 {&h. Ct. App. Dec.

4, 2014), an unpublisheger curiamdecision, the Michigan Court of Appeals
analyzed a factually similar scenatioat merits mention here. IHanking the
plaintiff claimed significant damage to his home as the result of a burst water pipe in

his basement, but waited two months toinfdis insurance company of the damage.
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The insurance company denidte claim, asserting prejudice due to the delay in
receiving notice of the claim because, durirgdblay, the plaintiff “hired a workman

to repair the pipe and to conduct exteragipairs and remode{ to the house,” and

the workman had disposed of the evickenf the damage and the repaic. at *2.
Noting that the burden is on the insureestablish material prejudice, the Michigan
Court of Appeals found such prejudice was established by the fact that plaintiff
undertook the repairs befocentacting the insurer:

[D]efendant was significantly prejuzid by plaintiff's delay. Defendant
was unable to determine throughatgn investigation whether the pipe
had burst consistent wittoverage, what causecthurst, the extent and
scope of damage, whether the reparere necessary, and whether less
extensive repairs would have sufficed. Plaintiff's actions effectively
prevented defendant fmo conducting its own investigation of the
incident and the resulting damage.

Plaintiff, however, contends thadefendant could have obtained
information about the damage fronmhor the workman, whom plaintiff
knew before the incident, and invoic¥st, plaintiff fails to explain how
defendant could have peatted its interest arahallenged the insurance
claim as fraudulent, invalid, or exx®ve when defendant was entirely
restricted to the version of evemaintiff and his workman advanced.
Tenneco Inc. [v. Amerisure Mut. Ins. E@®81 Mich. App [429] at 447
[(2008)]. Because of plaintiff's t®y, defendant was unable “to
investigate liability and damage issisesas to protect its interests,” “to
evaluate, negotiate, defenat settle a claim or suit,” or “to contest its
liability to its insured.”ld. at 448—449 (quotation marks and citation
omitted).

2014 WL 6853106, at *2.

Grange faced the same situation hérés undisputed that Grange was unable
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to inspect the Property in its origindhmaged condition, wasmable to determine
through its own investigation the causesoope of the damage, and was deprived of
the opportunity to decide what repairsres@mecessary and was unable to negotiate
with contractors to perform those repailtsis undisputed that all demolition and
remediation was done before Plaintiff filedlaim with Grange on April 4, 2014, that
all debris (save some broken pipes) hadrbdiscarded in an outdoor dumpster, and
that almost all repair work was complaie well underway. Plaintiff argues that
Grange should have been able to work off of Ms. Banks “estimate,” but the
acknowledged significanbaccuracies in her “estimate” only highlight the material
prejudice that Grange had already suffdrgthe time it was given notice of the loss.
Ms. Banks defended her inaccigréestimate” as just agstimate — “a starting point”
for negotiations with the insurance caamy about what they were prepared to
approve and cover — and sheraid that she was hampenedoreparing the estimate
because she had no idea whatabndition of the Property was, or what finishes were
in place prior to the loss, and had to daiaamount of guessing — as Grange would
be required to do in preparing any compeé@atgmate. (Banks Dep. 84:9-21.) Infact,
presenting “estimates,” rather than invoides,work that is already complete is an
oddity in and of itself. Given that neadil of the work had aéady been completed

on the Property at this point, Ms. Banks shkidudve been able to present invoices for

34



work completed and proof of payment — fiestimates” of what it would cost to
repair the damage that hadesldy been remediated angaeed. Ms. Banks testified

to her understanding that an invoice is an dciost for work that is already complete

and an estimate is just an estimate — distppoint for negotiating with the insurance
company that has the ability to do its own estimate of the damage. (Banks Dep.
92:24-93:15.) But Grange was deprived of that ability here.

Ms. Banks views her role as a publdjuster as helping the insured —
apparently including seeking to recover for work that was never performed and
materials that were never used — antiebbes that it is up to Grange “to actually
determine what the damages are and pesparestimate.” (Banks Dep. 90:16-20.)
But this only demonstrates the irrevetsiprejudice to Grange caused by Plaintiff's
decision not to report the loss and to undertakof the work herself (and to pay for
that work in cash and fail to keep invoicgseceipts) before even contacting Grange.
At that point, there was no original damdgeGrange to inspect — only piles of torn
out pipes and a handful of poor-resolutgotographs. How could Grange possibly
determine after the fact whether it wouldsbaoncluded thaentire rooms were in
need of new drywall and flooring, amomgher extensive repairs that Plaintiff
undertook? Plaintiff testified that sheigh&$200,000.00 for the Property, and seeks

damages from Grange of approximat&¥30,000 — over half the value of the

35



Property. Grange was deprived of apportunity to examine the damages to the
Property in their original state, and contplg unable to determine the scope of the
work necessary to complete any repaits. this case, the insured undertook all
demolition, mitigation, and extsive repairs and only theotified Grange of the loss
and presented Grange with an estimate unsupported by any invoices or receipts or
proof of payment which also containedjrsficant misrepresentations of losses,
expecting Grange toka her word for it and pay ufisrange’s inability to inspect the
Property prior to demolition, remediati and repairs prejudiced its ability to
investigate, estimate, and resolve Plaintiéfam. Granted, viewing the facts in the
light most favorable to the Plaintiff;range could have, many months after the
incident, inspected a pile of removed bmokdpes in the basement, maybe could have
sorted through debris in a dumpster, douhve looked at a hdful of photographs,
and could have sougbtit various individuals who aedleged to have performed the

work for casH. But none of this evidence could adequately answer the key threshold

*1tis significant that Plaintiff did not eedvor to depose any of these individuals, and
did not offer affidavits from these individuals to oppose Grange’s motion for summary
judgment. While Grange has the burderptove prejudice, Plaintiff also had the
burden under Fed. R. Civ. P. 56 to m&eange’s motion with facts of evidentiary
guality establishing genuine issues of matdaat for trial. In any event, Grange
“could not have the same confidence in [stestimony] that they would have in the
results of their own investigation. Nor cduhey be certain that [these individuals
acted] with the same motivations and #@ne attention to possibly exculpatory
details.” Steelcase907 F.2d 151, at *3.
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guestions of what actually caused th&roled damage, how extensive that damage
was, what work was actually necessarydpair the damageand whether Grange
would have approved thetexsive remodel that Plaintiff undertook on her own and
would have paid the same price for the repairs.

While prejudice to the insurer causeddajay in providing notice is generally
a question for the trier fact, on these faetssonable minds could not differ in finding
that the delay in this casad more specifically the work completed during that delay
by the Plaintiff before giving notice tGrange (performing all water and mold
remediation, tearing out allegedly impactigwall and floors and disposing of these
items in an outside dumpster, and undeniglextensive repairs to the Property),
prejudiced Grange’s ability to investigatettacts and circumstances of the alleged
loss and to determine the scope of the &®s the extent of Grange’s liability. As
United States District Judge Richard Enslen concludé&ddalcasgsupra

The delay involved in this case was unreasonable because [Plaintiff]

knew of the incident and of the pdssity that insurance coverage was

available immediately after the [in@dt] occurred. [Plaintiff] delayed

notice for the sole purpose of advamc[her] own financial interests.

The delay prejudiced the insuredg¢cause it prevented [Grange] from

conducting a contemporaneous investigation of the incident and from

participating in [Plaintiff's] decision to adopt particular [remediation and

repair] procedures.

1989 WL 253892, at *12 (altations added). Plaintiff's failure to give timely notice

in this case materially prejudiced GrangBlaintiff's failure to comply with this
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condition precedent to coverage undee Policy entitles Grange to summary
judgment.

B. Plaintiff Breached the Policy Provision Requiring the Insured to
Exhibit the Damaged Property

Grange also asserts that Plaintiff breached the Policy provision requiring the
insured to exhibit the damaged property to Grange:

1. What to do in Case of Loss

If a covered loss occurs, thesured personmust:

e. exhibit the damaged property tos or our
representatives, as often as my be reasonably
required.

(ECF No. 77-1, Pl.’s Resp. Ex. 1, Policy p. 35, PgID 4566.)

Grange observes that this provisibworks in tandem with the notice
provision,” and Grange merely incorporatissarguments made with respect to the
notice provision. (Def.’s Mot. 18, PgID 3743Plaintiff gives little attention to this
provision in her Response, stating only thadrigre “did not want to inspect plaintiff’'s
damaged home as its corporate represigatdeanne Strick wrongly believed that
Grange did not have to do so because thairealready had been completed.” (Pl.’s
Resp. 33, PgID 4529.) First of all, therensevidence in thisecord that Ms. Strick

was even aware of or involved in the olavhen Mr. May made the decision to hold

off on inspecting the Property until May ZB)14. In any evenGrange (Mr. May)
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was only relying on Ms. Banks’s April 2014 email, which expressly stated that
remediation was complete arepairs were almost completPlaintiff has presented
no evidence on which a reasonable juror cooltclude that had Mr. May gone to the
Property sooner, there would have beédittonal physical evidence of the damaged
property in its original condition to inept that was not present on May 28, 2014.
Indeed, it is undisputed that demolition of the drywall, flooring, cabinets, and
plumbing was complete long before Plaintiff notified Grange of the loss. Along with
that demolition went Grange’s ability tosipect the damaged Property in its original
damaged condition.

In addition, it is undisputed that ertave repairs had already been done when
Ms. Banks was asking Mr. May to comedainspect the Property. No reasonable
juror could conclude that daMr. May come to the Propg sooner, Plaintiff would
have “exhibited” the damaged Property in its original damaged condition. Plaintiff
did not preserve physical evidence of the damage (save for a pile of pipes and a
dumpster full of debris) and did not keep daoentation of the work performed or the
payments made — indeed Plaintiff testified that she intentioialiyotdocument the
“gutting” of the Property, or the remediati and repairs, and disposed of the majority

of the physical debris in a dumpster becalshad no intention of filing a claim.
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Viewing the facts in the light mostvarable to the Plaintiff, the evidence
demonstrates that at the time Plaintiff gae#ice to Grange, themwas a pile of burst
pipes on the basement floor, along watldamaged furnace, an open hole in the
kitchen ceiling, debris (presumably the “guts” of the Property) in the dumpster, and
some photographs (mostly post-demolitioMhis is not “exhibiting the damaged
property” — this is exhibiting portions of what Plaintiff tore out and replaced before
Grange had the opportunity to see the dgadaProperty in its original condition. In
fact Plaintiff’'s own testimony establishestlshe had no intention of making a claim
when she undertook remediation and repastse-wanted to complete the work on her
own and avoid an increase in her premsu until she was encouraged by Ms. Banks
to file a claim.

Plaintiff suggests that the Policy recpd her to do whatvas necessary to
preserve the Property — but her own testimestgblishes that she was trying to do the
repair and remodel herselfrfbnancial reasons, not merely attempting to “preserve
the Property” for Grange’s benefit, whehe completed demolition, remediated the
water damage, and made exteasepairs, paying for it aih cash, long before she
notified Grange of the occumee. There was no way for Grange to “travel back in
time and determine what [the Propertypked like at the time of the [occurrence].”

Steelcasel1989 WL 253892, at *10. And the evidence thasavailable to Grange
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once it was given notice was “clearly imaglate to compensate for [Grange’s]
inability to contemporaneousiyvestigate the incidentfd. Plaintiff failed to satisfy
the Policy provision requiring that shextebit the damaged property,” a condition
precedent to coverage under the Polayjtling Grange to summary judgment.
C. The Policy’s Known Loss ProvisiorExcludes Coverage for Damage
Resulting From Mold Throughout the Basement of Which Plaintiff
Was Aware at the Time Coverage Was Bound

The Policy provides as follows:

SECTION | - PROPERTY PROTECTION AND SECTION Il -
PERSONAL LIABILITY PROTECTION CONDITIONS

8. Known Loss

We do not provideoverage for any loss or occurrence

which was known to any insutg@erson and occurred prior

to the time yousigned the applicain for coverage, or

asked us or our agent to prdgicoverage, even if the loss

or occurrence falls within thperiod covered by the policy.
(Pl.’s Resp. Ex. 1, Policy p. 48, PgID 4579.)

“The known loss doctrine is a commdaw concept that derives from the
fundamental requirement of fortuity imsurance law. Its basic premise is that
insurance policies are intended to protectiieds against risks of loss; not losses that
have already taken place or are substhyt@ertain to occur. Accordingly, the

doctrine is properly invoked when the insd ‘knows’ about the claimed loss before

the policy is purchased.’ower Town Project, LL®. Lawyers Title Ins. Cp2011

41



WL 3319710, at *14 (E.D. Mich. Aug. 1, 2011) (quotiAgtna Cas. & Sur. Co. v.
Dow Chem. C@10 F. Supp. 2d 771, 789 (E.D. Mich.1908“Courts have held that
the known loss doctrine must be ‘judged using a subjective standard’ because
requiring this ‘knowledge element best\as the overall principle of insurance.”
(quotingAetng 10 F. Supp. 2d at 789.) “The crucial analysis, then, is whether the
insured ‘was aware, at a minimum, of ammediate threat of [the risk of loss] for
which it was ultimately held responsilkded for which it nowseeks coverage.”
(quotingAetng 10 F. Supp. 2d at 789) (alteration in original).

Grange relies on the inspection report ®laintiff obtained from Pillar to Post
in connection with the purchase of Heme in December, 2013, which stated in
capital letters: MOLD ABATEMENT NEEDED THROUGHOUT BASEMENT
AREAS. ALL MOLD ABATEMENT MUST BE DONE INACCORDANCE WITH
EPAPROTOCOLS FOR OCCUPANTS HEALTAND SAFETY. (Def.’s Mot. Ex.
H, June 28, 2016 Declaration of Matt Ifb@o, Ex. A, October 3, 2013 Home
Inspection Report conductedthe Property, p. 51, Hg 4473.) The testimony is
undisputed that no formal mold abatem&as conducted on the Property prior to the
frozen/burst pipe incident in late Januaryearly February 2014. Because Plaintiff

was aware of this condition, the moldnstitutes a loss about which Plaintiff was
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aware at the time she signed the Pdlicy.

Plaintiff admits an awareness of tmeld problem but argues in response that
the prior owner took care of the “molgiroblem in the basement bathroom and
around the sump pump before closing ligex spraying on “Kilz” or painting over
it when her Home InspectidReport clearly required pragsional abatement. (Pl.’s
Dep. 78:12-79:16.) But the Pillar to Post report expressly directed that the mold
problem to which the inspector was mefieg was “throughout the basement,” and had
to be abated in accordance WHRA protocols. In fact, Plaintiff obtained a significant
price reduction for the purpose, among otheargs, of conducting the abatement. It
is undisputed that Plaintiff never undertdolabate the mold problem throughout the
basement. No reasonable jucould conclude that Plaiff reasonably believed that
the prior owner addressed the mold peoblin the basement by painting over it or
spraying some “Kilz” on it. Even assumitigat Plaintiff had given adequate notice,
and that Grange would nbé entitled to summary judgment on her claims, Plaintiff
would be precluded from regering any damageslated to mold abatement because

the presence of mold throughout the baserheich Plaintiff was informed through

®* Although Dave Varcoe’s Repodoes find the presencembld in the basement of

the Property, nothing in that Report purports to determine how long the mold had been
present or to distinguish any “new” mold from the preexisting mold found on
Plaintiff's Home Inspection Report. (Pl.’s Resp. Ex. 13.)
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her Home Inspection Repoequired professional abatent in accordance with EPA
protocols, was known to Plaintiff at thiene that Plaintiff ecured the Policy with
Grange.

D. Plaintiff is Not Entitled to Recovery of Attorney’s Fees

Grange argues that Michigan lawrfequivocally precludes an insured from
recovering attorney fees as an elemerdarhages against an insurer for breach of
contract.” (Def.’s Mo. 20, PgID 3745) (citinéhathaia v. Travelers Cas. Ins. Co. of
Am, 984 F. Supp. 2d 714, 728 (201Buggan, J.). Plaintiff's counsel conceded at
the hearing on Defendant’'s motion that heasentitled to seek attorneys’ fees. Thus,
Grange would be entitled to summary judgtr@mPlaintiff's claim for attorneys’ fees
even were the Plaintiff’'slaim to proceed to trial.
V. CONCLUSION

Before giving notice to Grange of theaurrence, Plaintiff “gutted” the home
and deposited most of the debris in a gatar in her driveay in the middle of
winter, preserving at most a pile of busted pipes for Grange to inspect, along with
some photographs, as evidence in support of a claimed outlay of over $132,000 in
cash (unsupported by invoices, receipts, or proof of payment) to demolish, remediate,
and repair alleged damage to the PrbpeThe delay in notice, and the work

performed prior to finally giving notice, daped Grange of any ability to investigate
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the cause of the extensive damage PRamgported, to determine for itself the scope
of the damage and the necessary repaits,s®lect and negotiate with contractors to
perform the work that it mayave concluded (after itavestigation) was necessary.

Material prejudice is pateihiere and no reasonable juomuld conclude otherwise.

Accordingly, the Court GRANTS Grange’s motion for summary judgment.

s/Paul D. Borman
PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

Dated: February 4, 2019
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