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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LARRY HOWARD,

Plaintiff,
V. CASE NO. 15-11901
UNITED STATES OF AMERI@, PAUL D. BORMAN
UNITED STATESDISTRICT JUDGE
Defendant.

/

ORDER SUMMARILY DISMISSING
THE COMPLAINT UNDER 28 U.S.C. § 1915(q)

|. Introduction

This matter has come before theurt on plaintiff Larry Howard'gro se
complaint against the United Sgatof America. Plaintiff i& state prisoner at Baraga
Maximum Correctional Facility in Baraga, Michigan. His complaippears to allege
that retired Chief Judge Nicholas J. Lansad Michigan’s 50th Judicial Circuit Court
and his son James P. Lambros, who is the scu@hief Judge of the 50th Judicial Circuit
Court, have conspired to dismiss Plaintiff's lawsoit¢o prevent him from filing
lawsuits and have denied his motions for mgjtions and temporary restraining orders.
The complaint also ajgjars to allege that, while confined at a different prison, Plaintiff
was not allowed to use the mrslaw library or to takedvantage of medical benefits.
Additionally, Plaintiff alleges that, on Novemb£r2013, he was found guilty of two of

the four charges against him in the 50th JadiiCircuit Court, andon January 30, 2014,

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2015cv11901/301613/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2015cv11901/301613/3/
https://dockets.justia.com/

Judge James P. Lambros dissed Plaintiff's complainfor a writ of mandamus on the
basis that the Michigan Court of Clairhad jurisdiction over his lawsuit.

Plaintiff claims that he sought to britigs complaint in the Western District of
Michigan, but United States Digit Judge Gordon J. Quist ruled that Plaintiff could not
proceed unless he used the mnoform. Plaintiff now seek® have this Court accept his
complaint.

Il. Analysis
A. 28 U.S.C. § 1915(g)

Plaintiff did not prepay the filing fee fahnis action, nor apply for leave to proceed
without prepayment of fees and costs. A fatiBtigant who is too por to pay court fees
ordinarily “may commence a civil actionithout prepaying fees or paying certain
expenses."Coleman v. Tollefsqri35 S. Ct. 1759, 1761@25) (citing 28 U.S.C. §
1915). However,

a special “three strikes” provisigaf § 1915] prevents a court from

affordingin forma pauperistatus where the litigant is a prisoner and he or

she “has, on 3 or more prior occasionhkjle incarcerated . . ., brought an

action or appeal in a court of the itdd States that was dismissed on the

grounds that it is frivolous, malicioust fails to state a claim upon which

relief may be granted.”

Id. (quoting 28 U.S.C. 8§ 1915(g)An exception to the “threerstes” rule of § 1915(g)
exists when “the prisoner is under immiheanger of serious physical injury.” 28

U.S.C. 8§ 1915(g). “The imminent dangecepgtion is essentially a pleading requirement

subject to the ordinary principles of notice pleadingandiver v. VasbindeA16 F.



App’x 560, 562 (6th Cir. 2001 “[T]o allege sufficientlimminent danger, . . . ‘the
threat or prison condition must be real anolxpnate and the danger of serious physical
iInjury must exist at the tim#ne complaint is filed.” "Vandiver v. Prison Health Servs.,
Inc., 727 F.3d 580, 585 {6 Cir. 2013) (quotindritter v. Kinder 290 F. App’x 796, 797
(6th Cir. 2008)).

A review of Plaintiff’s litigation history irfederal court reveals that three of his
previous cases were dismissed as friveloufor failure to state a clainteeHoward v.
Horton, et al, No. 2:14-cv-00127 (W.DMich. July 15, 2014)Howard v. United States
No. 2:13-cv-00340 (W.DMich. Feb. 28, 2014)}oward v. Michigan Dep’t of Cory No.
2:11-cv-12630 (E.D. Mich. Au@, 2011). In two other casd3laintiff was denied leave
to proceedn formapauperisafter being informed that he has three “strikes” under 28
U.S.C. § 1915(g) SeeHoward v. Woods, et alNo. 2:14-cv-00126 (W.D. Mich. Oct. 23,
2014);Howard v. Horton No. 2:14-cv-00182 (W.D. Mich. Oct. 1, 2014).

As a result of Plaintiff's prior “strikeshe may not proceed without prepayment
of the filing fee in this action unless hesva “imminent danger of serious physical
injury” when he filed his compiat. He has not alleged that he was in imminent danger,
and nothing in the complaintggests that he was facing a real and proximate threat of
serious physical injury at thtane. Therefore, Plaintiff doa®ot fall within the exception

to § 1915(q).



B. Titling the Complaint a Criminal Complaint

Plaintiff appears to have attemptedigass the requirements of §1915(g) by
labeling his complaint a crimah complaint under 18 U.S.@.242 (deprivation of rights
under color of law) and 18 U.S.C. § 2@k privation of relief benefits). These are
criminal statutes, however, and Plaintiff mamsauthority to bring a criminal action under
88 242 and 246See Cok v. Cosentin®76 F.2d 1, 2 (1st Cir. 1989) (noting that “a
private citizen has no authority to initiate adeal criminal prosecion” and that “[o]nly
the United States as prosemutan bring a complaint und&8 U.S.C. 8§ 241-242 (the
criminal analogue 042 U.S.C. § 1983)")Dugar v. Coughlin613 F. Supp. 849, 852 n.1
(S.D. N.Y. 1985) (noting thdhere is no private right of ion under § 242 and that the
other provisions of Title 18ncluding § 246, did not securghts for the plaintiff, as
“[h]e can neither sue directly under them, nan he use them agpeedicate for a section
1983 action”);accord Kafele v. Fank & Wooldridge Cq 108 F. App’x307, 308-309
(6th Cir. 2004) (stating that the plaintiffpaivate citizen suinginder 28 U.SC. 88 241-
242 and other statutes, possessed no prikgteof action against the defendants for
alleged violations of thoseattites and that, as a privat@zen, the plaintiff had no
authority to initiate a federal criminalgsecution against the defendants for their
allegedly unlawful acts)ynited States v. Ogugji6 F. App’x 579581 (6th Cir. 2003)
(stating that the plaintiff, a convicted feldrad no private right of action under 18 U.S.C.

8§ 241 and 242).



Furthermore, a frequent filer in fedecaurt may not “attempt to circumvent 8
1915(g) through creative titling of his pleadingdghes v. NormarNo. 4:12CVv2102
TCM, 2012 WL 6216893, at *(E.D. Mo. Dec. 13, 2012), or by captioning his pleading
as something other than it really Banks v. PughNo. 4:13CVv24392014 WL 2442250,
at *3 (N.D. Ohio May 30, 2004 For these reasons, the Court believes § 1915(g) applies
here and that the Clerk of the Court pniypéled Plaintiff's complaint as a civil
complaint.

[11. Conclusion

Plaintiff may not proceed without prepaymeithe fees and costs for this action,
and because he did not prephg filing fee for this actiorhis complaint is summarily
dismissed without prejudice under 28 U.S.@985(g). The Court funer orders that an
appeal from this order could not be takeigood faith, 28 U.&. 8§ 1915(a)(3), or

without prepayment of the appelldiiéng fee, 28 U.S.C. § 1915(g).

$Paul D. Borman
FAUL D. BORMAN
UNITED STATESDISTRICT JUDGE

Dated: July 13, 2015

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of theegoing order was served upon each attorney or
party of record herein by electronic means or first class U.S. mail on July 13, 2015.

$Deborah Tofil
Deborah Tofil
Casévlanager(313)234-5122




