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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
STEVEN MICHAEL NEUMANN,

Petitioner, Case No. 15-cv-11995
VS. HON.MARK A. GOLDSMITH

JULIE ANN NEUMANN,

Respondent.
/

OPINION & ORDER
DENYING PETITION FOR RETURN OF CHILDREN UNDER THE HAGUE
CONVENTION (Dkt. 1) AND DENYING PETITIONER'S MOTION TO FILE
SUPPLEMENTAL COMPLAINT AND GRANT EMERGENCY RELIEF (Dkt. 88)

This matter is before the Court after remand from the United States Court of Appeals for
the Sixth Circuit. This Court had earlier gteah Steven Michael Neumann’s petition under the
Hague Convention for the retuta Mexico of two of his thee minor children, who had been

wrongfully taken by his wife, Respondent Julie Ann Neumar8ee Neumann v. Neumann, 187

F. Supp. 3d 848, 851 (E.D. Mich. 2016), vacated, B8App'x 471 (6th Cir2017). During the
course of the appeal, Steven was reassidnyetis employer from Mexico to Michigan — a
“material change of circumstance” that the Sixth @irmstructed must be explored by this Court

on remand._Neumann, 684 F. Appix473. Other than affirming this Court’s ruling that Mexico

is the children’s country of habitual residence &mat Julie violated Stew'’s custodial rights by
removing them to the United States, the Sixth Circuit declined to rule on any of the affirmative

defenses raised by Julie, and remanded the mattes Gourt. The court characterized its remand

! During the course of the initial preedings in this Court, JMNrhed sixteen years old, Tr. Vol.
1 19:9-19:10 (Dkt. 44), which metihat she was no longer subjsathe Hague Convention, see
Hague Convention, art. 4. As a result, onli}N Xhd MKN are subject to these proceedings.
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as “general,” ordering that this Court once agaonsider whether ordag return would expose
the children to a grave risk of physical or psyiogecal harm. The court st ordered the Court to
consider whether, in light of &en'’s relocation to Michigan, tlehildren would be exposed to an
otherwise intolerable situation due to the potential inability of Mexican courts to adjudicate
custody. Since that time, discovery has beenducted; the partiemd children have been
reexamined by a court-appointpsglychologist; the Court has hedd evidentiary hearing and in-
camera interviews; and extensive briefing has been submitted on all of the relevant legal issues.
The Court has also been presented with a mbtydgteven in which he seeks to enforce Mexican
court orders granting him parenting time. Fag tkasons stated below, the Court denies both
Steven’s petition (Dkt. 1) and his motion to fdesupplemental complaint and for other emergency
relief (Dkt. 88).
. BACKGROUND

A. Prior Proceedings

Having lived their entire lives in Michigan, Steven and Julie were married in Michigan in
1997 and had three children: JMN, JSN, and MKNL ¥e6-9 (Dkt. 1). The family lived together
in Michigan until February 2011, when they moved to Mexico after Steven was assigned a new
position by his employer, Ford Motor Company. Neumann, 187 F. Supp. 3d at 853. The
assignment was originally scheduled to end in 2014, but was subsequently extended until 2017.
Id.

As discussed in the Court’s prior opinionjiddled to the United States with the three
children after a traumatic domestic dispute EcBmber 2014, Id. at 852. Steven subsequently
filed a petition in this Court, pursuant toeth Hague Convention on the Civil Aspects of

International Child Abduction, Oct. 25, 1980, T.I.A.S. No. 11670, 1343 U.N.T.S. 89, seeking an



order directing Julie to return the childrém Mexico. On May 17, 2016, this Court granted
Steven’s petition, holding that, at the time o thecision, Mexico was the children’s country of
habitual residence andat) despite Steven’s behavior priohie family’s departure from Mexico,
Julie had not demonstrated by ¢lead convincing evidare that the children would be subject to
a grave risk of harm or an intolerable sitaa. Neumann, 187 F. Supp. 3d at 855, 868. The Court
also held that Julie failed to demonstrate thah@)children genuinely objected to return; (ii) they
possessed the maturity to make ahjections; or (iii) that Steveronsented to their removal from
Mexico. 1d. at 857-860. The Court ordered Jtdigeturn the children to Mexico by June 30,
2016. _Id. The Sixth Circuit stayed that orgending appeal. See 7/22/2016 Sixth Circuit Order
(Dkt. 74).

During the December 1, 2016 oral argument & $tixth Circuit, Steven’s counsel stated
that Steven had recently relocated to Michigdimis development, chacterized as a “material
change in circumstances” by the Sixth Circdigured prominently in that court’s opinion.
Neumann, 684 F. App’x at 473. It upheld tllsurt’s ruling that Mexico was the children’s
country of habitual residence, and that Julie Viathted Steven’s custa rights when she took
the children to Michigan on December 28, 2014e €burt then framed its remand as follows:

Our remand is otherwise general. The district court should
determine whether or not clearchconvincing evidence shows that
returning the children o presents a “grave risk” of “physical or
psychological harm” or “an intolerablsituation.” If so, then the
district court has discretion to dergturn, or to grant return subject
to undertakings that would substafiyidessen the risk. If the court
determines that there is not a stiffnt showing of a grave risk, the

court should order return.

Id. at 484 (citing Simcox v. Simcox, 511 F.3d 594, 604-611 (6th Cir. 2007)).

B. Steven’s Domicile



Following issuance of the Sixth Circuit's mandadkes Court convened a status conference
with the parties. At the conference, the Caxpressed its uncertaintggarding its continued
jurisdiction in light of Steven’s relocation to bhiigan. In light of tis uncertainty, the Court
ordered that the parties engage in limited @iscy for the purpose of determining whether the
Court still has jurisdiction. The Court also ordethat the parties submit supplemental briefing
regarding that issueSee 5/26/2017 Order (Dkt. 89).

At his deposition, Steven testified thafter being reassignetb Ford’s Michigan
headquarters, Ford cancelled tbase on his apartment in Meaic Steven Dep., Ex. 11 to Resp.
Br., at 28 (Dkt. 93-12). Upon retung to Michigan, he stayed in a hotel in Dearbfor several
weeks. _Id. at 29. He then briefly moved ithahis parents before purchasing a condominium in
Macomb Township._Id. In order to purchase dondominium, Steven obtained a mortgage. Id.
at 38-40. In his mortgage agreement, Stevemanted that he would nrdain the condominium
as his principal residence for at least one wd@r beginning occupancyid. at 40-41. Steven
also executed a principal resmbe affidavit, in which he swe that the condominium was his
primary residence._1d. at 43-44. The documeffinds the term “principal residence” as “the
dwelling that you occupy as your permanent homepfgven. Aff., Ex. 9 to Resp. Br., at 3 (cm/ecf
page) (Dkt. 93-10) By certifying that the condominium Hsis principal residence, Steven is

entitled to a percentage exemption from certaoperty taxes. While he initially described the

2 In its order, the Court directed Julie to suibher brief on jurisdiction by July 7, 2017. Julie
timely submitted her brief (Dkt. 92), but filed amended brief two days after the deadline (Dkt.
93). Steven subsequently filean objection to this late-filtamended brief (Dkt. 94). The
amended brief caused no prejudice to Stetrars, there is no basis for striking it.

3 The supplemental briefing indicates that, fallog his deposition, Steven filed a request to
rescind principal residence exengpti See Pet. Br. at 4 (Dkt. 120).
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condominium as merely an “investmt,” he noted that he purchasebecause he could no longer
afford paying the monthly room chargetla¢ hotel in Dearborn. Id. at 38, 40.

When asked if he considers the condomintonbe his primary residence, he stated his
belief that he has “more than one principal restgeh Id. at 41. He statl that his condominium
in Michigan is his primary residence in the Unitgtes, and an apartment he rents in Mexico is
his primary residence indh country. Id. Stevestated that he begdeasing the apartment in
January 2017 from an individual he met ttlgbua friend. _Id. at 31. He described a casual
arrangement with the individual, noting that theraaswritten lease or fixed term. Id. He stated
that he pays her in cash, and that she is eskgfitéee to order him to vacate if she finds a higher-
paying tenant._ld. at 33; see also id. (“I'm sbased on our handshakeattif she found another
renter that was going to pay more, she would grlypbeonfront me first tesay hey, we have an
opportunity to rent this for more.”). While hattd that he occasionally works remotely from the
apartment, he primarily uses theadpment while traveling to Mexico astourist._Id. at 32. In the
seven months prior to his June 2@Eposition, Steven had spent a ltofdifteen days in Mexico.
Id. He also stated that his physician and hiseptEfovorship are located Michigan. _Id. at 54-
55. Steven also stated that he does not haM&lasigan driver’s license; he uses his Mexican
license while operating his comupy car._ld. at 55-56.

After reviewing the parties’ briefing, as well as the transcript of Steven’s deposition, the
Court ordered an evidentiary hearing on the isfusteven’s domicile. Steven, as well as his
current and past supervisors at Ford, testifiedrdga Steven’s ability to work in Mexico while
stationed in Michigan. Janak iTdia, Steven’s supervisor fno December 1, 2016 to November
1, 2017, testified that Steven was not permitted tdkwaba location outside of the Dearborn office

without Chitalia’s prior consent. 11/20/2017 Hifg at 49 (Dkt. 118). Both Steven and Chitalia



testified that, prior to working remotely durind/iarch 2017 trip to Mexico, Steven had to receive
Chitalia’s permission. Julie also submitted a document memorializing Ford’s policy regarding
remote work, which supports Chitalia’s testimongttBteven is not permitted to work remotely
without permission._See 10/18/2016 Ford Guidelines, Ex. 2 to 11/20/2017 Hr'g, at 1.

The Court also heard testimony from Gr€ghn, Steven’s current supervisor. Kuhn
testified that Steven continues to work in Omean, and that he will remain in that location
indefinitely. 11/20/2017 Hr'g Tr. &2. He stated that he and Steven have not had any discussions
regarding Steven working from Mieo, and that Steven has notaeaany formal requests to work
there. Id. at 62. Kuhn also téi&td, like Chitalia, thatSteven would need $ipermission prior to
working remotely._Id. at 65.

Steven testified that upon learning that he Wwaing transferred back to Dearborn, he spoke
with Ryan Hazel, a manager on Ford’s digital inrtmrateam._ld. at 24Hazel informed Steven
that his assignment in Dearlbpocould be performed in Mexicih the children were ordered
returned to Mexico. _Id. However, Hazel is not, and was never, Steven’s supervisor, nor is he on
the same team with Steven. Thus his authtoithake any decisions regarding Steven’s ability
outside of Michigan does not jagar supportable. Further, theis no writing indicating that
Steven would be allowed by Ford to permanentlyoatie to Mexico shoulthe children be ordered
returned. _Id.

C. Evaluation of the Children

1. Dr. Haynes

In addition to conducting an evidentiargdring on the issue of Steven’s domicile, the

Court appointed Dr. Jack Haynes, Ph.D., agwaluating psychologistna expert witness, see

11/13/2017 Order (Dkt. 111), the rdie had played earlier in tlimse. The Court charged Dr.



Haynes with evaluating the parties and the mictaldren, as well as interviewing the eldest
daughter, who is no longer subject to the ConeentiThe Court directed Dr. Haynes to formulate
opinions on the following issues) (vhether the minor children gemailly object tdoeing returned

to Mexico and the extent to which they had attained an age and degree of maturity at which it is
appropriate to take account of theiews; (i) whether there is grave risk that return of the
children would expose them to physical or psyobaal harm or otherwise place them in an
intolerable situation; (iii) any subsidiary issubkat he believes bear on these primary issues, such
as the mental health, sobriety, or alienationoastiof Steven and/or Julie; and (iv) the impact
parenting time would have onetlchildren, either asrdered by the Mexicacourt or under other

terms and conditions as Dr. Haynes might prop&se id.; see also 11/21/2017 Order (Dkt. 115).
The first three issues pertain to affirmative defenses to return raised by Julie, i.e., that the children
object to return and that return would pose a gmask of physical or psychological harm to the
children, or an otherwise timlerable situation.

The Court ordered Dr. Haynes to formulate an iopion the last issue in light of Steven’s
pending motion to file a supplentahcomplaint (Dkt. 88). In that motion, he seeks to enforce
orders of the Mexican courtamting him parenting time from 9:00 a.m. Saturday to 7:00 p.m.
Sunday every other weekend, and from 4:00 por8:00 p.m. on Tuesdays and Thursdays, during
which time he and the children are to undergmifecation therapy. He also seeks relief beyond
the Mexican court orders, i.e. “make-up parenting time,” for the visitation time he has not had
while the children have resided in Michigan.

Dr. Haynes subsequently conducted intervievth the parties and children and delivered
a report to the Court on January 30, 2018, in whelsummarized his findings. With regard to

the first issue — whether the children object tomreand are of sufficient age and maturity — Dr.



Haynes concluded that “[t]he children strongly and genuinely tbj&xr. Haynes Report at 26.
Their objections are based on the fact that a retulexico “would be diruptive to their school
education and sports practice, training, and gamik.”Dr. Haynes stated that they also object
because they no longer identify with Mexico, aedduse the return would be for an indeterminate
time. 1d. Regarding age and maturity, Dr.yHas noted that the boys (one fourteen and one
fifteen) “are more mature than most childreritrage,” and that “they have demonstrated the
maturity to have their views considered.” IdHe also stated his belief that none of the children
had been coached prior to their interviews. Id. at 15.

Dr. Haynes next opined on whethreturn to Mexico wouldx@ose the children to a grave
risk of physical or psychological harm, or placerthin an otherwise interable situation. He
concluded that risk of harm is “significant,”asoning that that both parents live in the United
States, and the boys are unabletovide for themselves alone in Mexico. Id. at 27. He noted
that neither Julie nor Steven would be able &y st Mexico for an extended period of time, and
that it is unlikely the grandparents would be dbleare for them in Mexicdue to their advanced
age. _Id. Dr. Haynes also nottte physical risks posed by keo, including“well-publicized
drug cartel problems and other types of crime.” Id.

Dr. Haynes next addressed subsidiary istigssing on the previous issues, such as the
mental health, sobriety, or allefjalienating actions of the parties. He began by concluding that
Steven’s “essentially untreated substance abuse and its implications is a central issue in this
situation.” Id. The report nes that Steven does not attenddklolics Anonymous, or any other
substance abuse treatment. K& known treatment occurredJanuary 2015, for a total of two
days. Id. With regard to parental alienation, Baynes concluded that “[i]t did not appear that

Julie engages in a campaign to alienate the children from their father. She clearly is negative about



him and the children know that, as they would madt any other parallel situation.” Id. at 28.
Instead, Dr. Haynes concluded, “[mggpersuasive about alienatiorvhdeen the actions of Steve
himself.” Id. According to Dr. Haynes, this alienation resulted from several events, including the
violent incident in Mexico, Steven’s firing of a therapist during a recatifon session with the
children, and his lack of meaningffinancial support to the fanyil despite his six-figure salary.

Id.

Finally, with regard to the impact of parenting time, Dr. Haynes stated that “[flather-
children reunification is desirableut needs to be done properlydgprofessionally.”_Id. at 29.
Prior to enforcing any parenting time, Dr. Haynesommends that Steven commit to a significant
outpatient substance abuse treatment progran.Dr. Haynes also recommends that parenting
time not occur until Steven and the children have had an opportonitgdergo reunification
therapy. _Id.

The Court subsequently allowed the partiesxpress their views dbr. Haynes’s report.
See 2/1/2018 Order (Dkt. 127). Julie argues thatdkear from Dr. Hayrgs report that both JSN
and MKN genuinely object to return, and thagythare mature enough for the Court to consider
their views (Dkt. 129). She argues that thelsiections are a sufficient ground on which to deny
return. Julie also agrees with Dr. Haynes'siaosion that returninghe children to Mexico
without appropriate supervision would expose thema grave risk of harm. She also contends
that returning the children to Mexico would expdlsem to an intolerable situation because the
Mexican court does not have jurisdiction to resdhie matter. Finally, with regard to parenting
time, Julie argues that this Court laglrisdiction to rule on such claims.

In his brief, Steven expresses his strong disagreement with Dr. Haynes'’s findings (Dkt.

130). Steven asserts that the dfgitds objections to return are nwdrne of a mature comparison



between Michigan and Mexico, but rather atributable to pareat alienation and undue
influence by Julie. With regard to grave riske\@in states that he advised Dr. Haynes that he
would return to Mexico to live with the childreand work remotely. Steven also disagrees with
Dr. Haynes regarding his substance abuse muedital health treatment, and the related
preconditions that Dr. Haynes recommepdsr to allowing parenting time.
2. Court’s In-Camera Interview

In addition to commissioning Dr. Hayneg'sport, the Court conducted an in-camera
interview with each child. During his interviedSN adamantly objected to a return to Mexico.
He stated that his high school in Michigan pd®s a much better eddican than the school he
attended while in Mexico. As an example, JSNest that his Mexican Bool did not provide him
with an in-depth understanding of mathemat&SN noted that while hMichigan school devotes
a yearlong course to geometrys kchool in Mexico devoted mutdss time before moving on to
other subjects. JSN expressed fear that theeatad in Mexico would hinder his ability to get
into college. With regard to extracurricular adies, JSN stated that he is a member of both the
football and basketball teanm Michigan, something his schoolMexico did not offer. JSN felt
this was significant because he hopes to earhalaship to play football in college, something
that would not be possible if he was forced foaate to Mexico. JSN sb noted that he has a
much stronger support system in Michigan thamvbald have in Mexico. He noted that he lives
with his grandmother, mother, and brother ircMgan, and fears that he would have no one in
Mexico in light of Steven’selocation to Michigan.

MKN also expressed a strong objection to beitgrreed to Mexico. He stated that leaving
now would disrupt his educationhégtics, and friendships he hasde. MKN also noted that the

move would be disruptive to practicing hist@alic faith. While he expressed some positive

10



feelings about his school in Mexico, he expressedeference for his school in Michigan in light
of the school’s religious orientation. He statiedt the family could not “keep up with our faith”
while in Mexico because of thenguage barrier. In contrasthee moving back to Michigan, and
enrolling at a Catholic school, he has felt matbre connected to his religion. Beyond school,
sports, and religion, MKN, like his brother,sal emphasized the supp@ystem present in
Michigan. He noted thate is very close withnis siblings, grandmber, and other extended
family. He also has a close group of friends whotigarby; he contrastedsliwith life in Mexico,
where he often had to takengthy bus rides to ségends. He also expssed fear of returning to
Mexico in light of Steven’s move to Michigaas well as Steven’s behavior during, and following
the December 2014 incident. MKN stated that, despiéven’s claims to the contrary, he has not
received treatment, and has not made a meaniafjtut to reunify with MKN or his siblings.

Notably, both boys expressed intense emotmna prospective return to Mexico. MKN
stated that he found the sitioan “shocking” and “confising.” JSN shared a similar sentiment
when he stated “if he wants to see us sy been why wouldn’t he teus stay here.”

3. Mexican Court Jurisdiction

The Court also instructed the parties to sittamefing setting forth their views on whether
the Mexican court may exercise jurisdiction in tireumstances of this case, and if not, whether
ordering return would exposestichildren to an intolerabletsation. See 11/21/2017 Order (Dkt.
116). The Court allowed the parties to submporting materials, includg an affidavit by an
expert in the area of Mexican law setting forthdri$er view on this issue. Id. The Court sought
the briefing and materials in ligbf the Sixth Circuit's statementdh“[t]he record does not show
whether a Mexican court may exercise juriidit to resolve a custly dispute between two

American citizens, none of whoare Mexican citizens, and none whom reside in Mexico.”
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Neumann, 684 F. App’x at 482. Theut also noted that “if Mexicas a practical or legal matter
cannot or will not adjudicate custadire intolerable sit@tion exception to thebligation to return
may apply.” _Id.
[I. ANALYSIS
A. Jurisdiction

The Court begins by addressing the issue ofestHmatter jurisdiction in light of Steven’s
relocation to Michigan. Julie contends that heseaboth parties are domiciled in Michigan, this
action is moot. “Without jurisdiction the court canpobceed at all in any cause. Jurisdiction is
power to declare the law, and whiélceases to exist, the onlyrfction remaining to the court is

that of announcing the fact and dismissing the €duSteel Co. v. Citizens for a Better Env't, 523

U.S. 83, 94 (1998) (quoting Ex paN&Cardle, 74 U.S. 506 (1868)).

Julie relies on Von Kennel Gaudin v. RenfGaudin [), 282 F.3d 1178, 1183 (9th Cir.

2002), which held that the Hague Convention “cannot be invoked when the petitioner moves
permanently to the same country in which thdwctor and the children are located.” The court
reasoned that “[tjhe Convention @ not extend to custody detenations, i.e., which parent
should care for the child. Rath#re Convention is designed teaide which country should make

the custody determination.” Id. “In other wortlse Convention presumésat the petitioner is
located in a different country from that of thleductor and the child, such that multiple countries
could potentially make a custody determinatiorid. The court held that “when a petitioner
relocates permanently to the same country iickwvthe abductor and éhchildren are found, she
casts her lot with the judicial systevhthat country.”_Id. It statetthat if the petitioner permanently
moved to Hawaii, where the respondent and childvere located, “her action is indeed moot.”

Id.

12



The Court does not find this reasoning persugasfiArticle Il of the Constitution restricts

the power of federal courts t8ases’ and ‘Controveiss.” Chafin v. Chafin, 568 U.S. 165, 171

(2013). “The case-or-controversy requirement subsists through all stédederal judicial
proceedings, trial and appellate]t j5 not enough that a dispute was very much alive when suit
was filed; the parties must continue to havpersonal stake in the ultimate disposition of the
lawsuit.” 1d. (quotation marks omitted). A casethus considered moot “when the issues
presented are no longer ‘live’ tine parties lack a legally cognizalinterest in the outcome.”

Pettrey v. Enter. Title Agency, Inc., 584 F.3d 7003 (6th Cir. 2009). “Bua case becomes moot

only when it is impossible for a cduo grant any effectual relief vakever to the prevailing party.”
Chafin, 568 U.S. at 172 (quotation marks omitted)s I@ng as the parties haaeoncrete interest,
however small, in the outene of the litigation, the cass not moot.”_Id.

In Chafin, the mother filed a Hague petitisaeking return of thearties’ daughter to
Scotland. The district court gri@al the petition, and the mothgrbsequently removed the child
to Scotland and initiated child custody proceedin@s. appeal, the Eleventh Circuit held that an
appeal of a return order becomes moot wherehiid has been returndd the foreign country.
The court reasoned that it “becamowerless to grant relief.”

The Supreme Court disagreedlthough the Court did not adelss Gaudin, it effectively
rejected the decision. It hettat the dispute between the pestwas “still very much alive,”
because the parties continueddisagree over the child’s country of habitual residence and the
applicability of the Convention’s affirmative defess The court held thgo]n many levels, the
Chafins continue to vigorously contest the questiowhere their daughter will be raised.” Id. at
173. The mother argued that the case was moot $ecthe district court lacked authority under

the Convention to issue a “retwen order.” The Court disagreed, holding “that argument — which
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goes to the meaning of the Contien and the legal aiability of a cer&in kind of relief —
confuses mootness with the merits.” Relying onutsg in Steel Co., th€ourt held that “Mr.
Chafin’s claim for re-return — under the Contien itself or according to general equitable
principles — cannot be dismissed as so implausiaeit is insufficiento preserve jurisdiction,
and his prospects of success amrdfore not pertinent tine mootness inquiry.d. at 174.

Julie’s argument similarly anfuses mootness with the rter Steven still vigorously
contests where the two minor chiéth should be raised and whiobuntry’s courts should decide
the issue. As discussed infra, his relocatiory midect the Court’'s analysis of the affirmative
defenses raised by Julie; but this does not mean that his mves ss a jurisdictional bar to
consideration of his Hague claimf®egardless of his move to dhiigan, he still seeks an order
returning the children to Mexico, where he claims he will be able to move and work in the event
his petition is granted. As discussed below, &tewill not receive such an order — not for lack
of this Court’s jurisdiction, but for lack of merit.

B. Return Claim

Turning to the merits of Steven’s claim f@turn, “[tjhe Hague Convention prohibits the
removal of a child, in breach of the rights amfstody, from ‘the Staten which the child was
habitually resident immediately before thenmsal.” Simcox, 511 F.3d at 602 (quoting Hague
Convention, art. 3). The Sixth Circuit has alneaffirmed this Court’suling that Julie breached
Steven’s custodial rights when she removed the children from Mexico cthaitry of habitual
residence.

“However, even if the removal was wrongftiie Court is not necessarily bound to order
return of the children.”_Neumann, 187 F.ppu3d at 853. The Convieon contains certain

exceptions, two of which are at issin this case: (i) the child objects to the return and is of a
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sufficient age and degree of matutityat it is appropriate to taleecount of the child’s views; and
(1) there is a grave risk that returning the dmlould expose the child fahysical or psychological
harm or otherwise place the child in an into#easituation. Hague Convention, art. 13. The first
exception need only be established by a preponderainthe evidence; ¢hsecond requires clear

and convincing evidence. 22 U.S&9003(e)(2);_ Simcox, 511 F.3d at 603—-604.

1. The Children’s Objections
The Court begins by determining whether ¢hddren object to return, and whether they
are of sufficient age and maturity to have theews considered. Article thirteen of the Hague
Convention states thdt]he judicial or adminstrative authority may also refuse to order the return
of the child if it finds that the child objects toibg returned and has attashan age and degree of
maturity at which it is appropri@ to take account of its view Hague Convention, art. 13.
Courts have distinguished betan the “wishes” of a child dra child’s objection, holding

that wishes are associated with custody proceegamgsare thus not appropriate to consider in a

Hague case. The court in Hirst v. Tiberghi®47 F. Supp. 2d 578, 597 (D.S.C. 2013), held that
courts “must distinguish between a child’s ohmts as defined by the Hague Convention and the
child’s wishes as in gypical child custodyase, the former being a stronger and more restrictive
standard than the latter.” (quotation marksd citations omitted); see also Response to
International Parental Kidnappingearing Before the Sen. Comam Criminal Justice Oversight,
(1999) (statement of CatherineMeyer, British Embassy Co-chair of the International Centre for
Missing & Exploited Children), 1999 WL 988418.[xC.H) (“[T]he Convetion is not intended

as an instrument to resolve custody disputassge It follows, therefore, that the notion of
‘objections’ under Article 13b is farrstinger and more restrictive thtrat of ‘wishes’ in a custody

case.”). In a similar vein, courts have requitieat children subject to the Convention set forth
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particularized reasons why they object to netas opposed to a generalizopposition. See Tsai-

Yi Yang v. Fu-Chiang Tsui, 499 F.3d 259, 279 (3d. @D07) (“The District Court found that

Raeann’s testimony did not includerfpaularized objections to returning to Canada, but rather it
indicated that she possessed a more generalized desire to remain in Pittsburgh similar to that of
any ten-year-old having toawe to a new location.”).

The Court must also consider whether thigdeln’s views on return are the product of
undue influence, or whether the length of #i®luction enabled the children to become more
comfortable in their new homdd. at 279-280. Further, if a chitdobjection is the sole ground
on which a court declines to order return, the towst examine the objection with more scrutiny
than if the child’s objection i%one part of a broader analysisader Article 13(b).” _Blondin v.
Dubois, 238 F.3d 153, 166 (2d Cir. 2001).

It is clear from Dr. Haynes’s report, as wadl the Court’s own in-camera interviews with
the children, that they both genely object to being tarned to Mexico. The Court finds that the
children’s views are properly characterized as legitimate objections to being returned to Mexico,
as opposed to a wish or prefezerto remain in Michigan. Thigoys both gave particularized
reasons why they object to return, evidencitigoaightful analysis about why they should remain
in Michigan, and conversely, why Mexico would rim a good environment for them. In their
meetings with Dr. Haynes, the boys discussedstiability of their lie in Michigan, including,

“their school education angharts practice, training, andmas.” Dr. Haynes Report at 26This

4 The Court notes that it previously held that¢hiédren’s preference to stay in Michigan because
of their sports teams was insufént to constitute genuine objection undd¢ine Convention, See
Neumann, 187 F. Supp. 3d at 858. However, tbert® holding rested on the boys’ failure to
express any concern that they would suffer hapdsy returning to Mexico._ld. Both boys now
express genuine concerns regarding their welfafglexico in light of Steven’s relocation to
Michigan and his failure to enga in meaningful treatment. FEher, they now provide detailed
explanations of why staying in Michigan is begfi to their education and the practice of their
Catholic faith.
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was reiterated to the Court dugi its in-camera interviews, wheeboth boys expressed a strong
desire for their Michigan school in light ofsitacademics, athletics, and its devotion to their
Catholic faith. They also fosed on the support system presemfichigan, including their older
sister, their grandmother, othextended family, and friends.

Their objection to removal from Michigan sgrengthened by their statements regarding
Mexico. In addition to niing that their school, spts; and faith would be sliupted by a return to
Mexico, both boys noted that their father no longer lives in Mexico, and that it is unclear whether
he would even be able to return there with themlight of his relocation to Ford’s Michigan
headquarters. They both expressed fear of b&nt) back to Mexico ithout clarity regarding
who would be responsible for them. Even ié&n was able to move to Michigan, the boys
expressed concern regarding his ability to care famtin light of his failure to seek treatment or
engage in meaningful reunification therapy with them.

Both of these fears, regarding the lack of suigen in Mexico and Steven'’s ability to care
for them, are justified. Despite Steven’s claims to the contrary, the Court holds that he is now
domiciled in Michigan. “Establishent of a new domicile is detained by two factors: residence

in the new domicile, and thetention to remain tre.” Von Dunser v. Aronoff, 915 F.2d 1071,

1072 (6th Cir. 1990). Determining an individual’s domicile involves taking into account a variety
of factors, includingbut not limited to,

Current residence; voting registration and voting practices; location
of personal and real propertjgcation of brokerage and bank
accounts; membership in unions;téaal organizabns, churches,
clubs and other associationsa@d of employment or business;
driver licenses and other automohidgyistration; [and] payment of
taxes.
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Persinger v. Extendicare Healflervs., Inc., 539 F. Supp. 2d 995, 997 (S.D. Ohio 2008) (quoting

13B Charles A. Wright, Ahur R. Miller, and Edward H. Gxper, Federal Practice and Procedure
§ 3612 (2d ed. 1984)).

A review of the record makes clear that Steven is domiciled in Michigan. He was
reassigned to Ford’s Michigan office in Noveenl2016. There is no inchtion that this was a
temporary reassignment with plans to retlwm back to Mexico. Kuhn, Steven’s current
supervisor, testified that Ford intends f8teven to remain at the company’s Dearborn
headquarters indefinitely. Steven’s actionsdwihg his transfer deanstrate as much. On
December 27, 2016, he purchased the condominium in Macomb. In connection with the purchase,
he signed mortgage documents in which he warranted that the condominium would serve as his
primary residence. He also executed a princgsidence exemption affidavit, which allows him
to be exempted from paying a certpgrcentage of his property taxekhere is also evidence that
Steven has bank accounts in Michigan, his pringarg physician is located Michigan, and that
he attends a church in Michigan. All of thesedegtvidence Steven'’s intention to remain in his
Michigan residence.

This conclusion is bolstered when compar8tgven’s connection to Mexico. He notes
that he still has a Mexican driver’s license, axMan bank account, and an apartment in Mexico.
However, Steven’s use of the apartment is limited at best. He testified that he rents the apartment
on a handshake basis. Therao written lease, and the landlésdree to rent the unit to a higher-
paying tenant. While he claims to use the apartment to occasionally do work remotely, he
conceded that, since relocating to Michigan, haxdpenuch of his time in Mexico as a tourist.
Chitalia, Steven’s former Ford supervisor, testified that Steven worked remotely from Mexico

once in March 2017, but that this assignment requiredpproval. It is ab clear from Ford’s
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telecommuting policy that any future remote wodkld not be done without that same approval.
Significantly, Steven has spent vényle time in Mexico since he was reassigned to Michigan at
the end of 2016. In the seven months prior $aJine 2017 deposition, he spent a total of fifteen
days in Mexico. With the exception of a baadcount and driver’s license, there does not appear
to be any other evidence substantiating Steveals that he permanently resides in Mexico and

is domiciled there. Steven’s connections to Michigan — his condominium, employment, place
of worship, bank accounts, physician, and interfiléatax returns — lead to the conclusion that

he is domiciled in Michigan.

The children thus have a wellagmded fear that thewill be returnedto a country that
their father has vacated. While Steven has indictitat he would relocate Mexico if the Court
orders return of the children, this does not megifioilly assuage their fear. There is no assurance
that Steven will apply to Ford for permissionwork permanently in Mexo. And there is no
assurance that Ford would allow such an arrangemidis supervisors madeclear that he is
assigned indefinitely to Michigan. Steven ackierlged as much when he told Dr. Haynes that
he was “owned” by Ford of Dearborn, and had ryebeen “leased” to Mexico when he was on
assignment there. Dr. Haynes Report at 10.

Even if Steven could work remotely from keo for more than a limited period of time,
it is unclear what suitable sup&ion arrangements for the childrea could make when he would
inevitably have to return to Michigan for workteven’s job appearstb@ a demanding one, based
on the description of his ngensibilities and the compensatidhat he receives. He will
undoubtedly be called back from time to time to Ntjeim to perform essentigasks. The children
can reasonably question what guarantees are in fflat@a responsible adult will be present in

Mexico to supervise them anttend to their needs.
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The children’s fear regardingshability to care for them is also supported by the record.
They both noted in the Court’s in-camera intews that Steven has not sought meaningful
treatment since the December 2014 incident. iStsapported by Dr. Haynes’s report. The report
states that “Steve’s essentially untreated substabuse and its implications is a central issue in
this situation.” Dr. Haynes Refat 27. Dr. Haynes nes$ that Steven hast attended Alcoholics
Anonymous or a similar group, andshaot dealt with any substanabuse professional. Id. His
only attempt at treatment was a two-day stint in J3n2@15; he left the facility against the advice
of medical professionals. IdWhile Steven claims to haveogiped drinking since the explosive
encounter with Julie in December 2014, Dr. Haynes warns that even if that is to be believed,
Steven’s lack of treatment presents a cuntig danger._Id. (“Steve’s essentially untreated
alcoholism, which has been dispdal in a history of cyclicabinging substance abuse patterns,
raises a clear and ongoing risk refapse, with significant reks not only to Stve but to the
children and to Julie.”).

Finally, the Court notes that there is no evitethat the boys’ objéons are the product
of undue influence by Julie, or that Julie engagephirental alienation. &ten argues that Julie
has engaged in numerous acts atpégal alienation, including refusj to allow Steven to see the
children, and misrepresenting Hisancial support. He also argues that the objections are the
product of undue influence, giveratithe children have been iridis custody for more than three
years.

Steven cites the court’s statement in Hirst that “a mature child’s objection to being returned
may be accorded little if any weight if the cohelieves that the child’s preference is the product
of the abductor parent’'s undue influence otrer child.” Hirst, 947F. Supp. 2d at 597-598

(quotation marks and citation omitted). The ¢dueld that “[ulndue influence may not be
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intentional, but simply the inevitable prodwétan ongoing custody battle between two parents,”
and “the very fact of a lengthyrongful retention could enabtie child to become comfortable
in his or her new surroundings.” _Id. at 5%fi@tation marks and citation omitted). The court
concluded that “[a]llowing the inflence of an abducting parenttint the chilés preference,
either by virtue of statements made to the cbildy virtue of the legthy wrongful retention
would frustrate the Convention’s overarchingpgmse of preventing thabducting parent from
obtaining custody by means of a wrongful removal.” 1d.

The Court is mindful that editing children’s objections t&r they have been wrongfully
retained for an extended period may incentivizeepparents to wrongfullyetain their children
for as long as possible. Howewgrere is simply no credi evidence in the oerd that the passage
of time, or any alleged parental alienation by Juehe reason for the children’s objections to
return. Dr. Haynes concluded, after evaluatitighaee children, that nonef them had been
coached prior to their meetings with him. Hemd#tely concluded that “dtid not appear that Julie
engages in a campaign to alierthchildren from their father.Id. at 28. If anything, Dr. Haynes
noted, the actions of Steven, including his firinga&unification therapist in front of the children
and inconsistent financial suppdngve caused the chiteh to feel alienated from him._Id.

The Court also did not detect any evidence of undue influence or parental alienation during
its in-camera interviews with the boys. Theytbptovided detailed reasons why they objected to

return, none of which appearedhearsed, or related to the passafitime. _See Bowen v. Bowen,

No. 2:13-CV-731, 2014 WL 2154905, at *16 (W.D. Ry 22, 2014) (noting #n Third Circuit’s
warning that an extended wrongfatention can encourage objectipinst holding that “the record

is devoid of any indication that the passage of y@eerated [the child’s] desire to remain in the
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country of his birth, or that the passage of tiwas going to change or going to change [his]
desire to remain in theoantry of his birth.”).

The Tenth Circuit’s ruling in de Silva v. Pitts, 481 F.3d 1279 (10th Cir. 2007), supports the

Court’s decision to credihe children’s objections. The couwaffirmed the magistrate judge’s
ruling that the child had a made a considerezgisttn when he objectad leaving Oklahoma to
return to Canada. The courbted the child’s statementsathhe attended a good school in
Oklahoma, patrticipated in the school’s footlaid wrestling teams, and felt comfortable in the
home where he lived. The boiysthis case have provided thkame objections, but considerably
more, as well. They both stated that theirentrhigh school provides themith a better education
than their Mexican school, wilhcrease their chance$ getting intoa good college, and enhance
their religious faith.

Having found that the boys genely object to beig returned, the Court must determine
whether they are of sufficient age and maturity, such that it is appropriate for the Court to take
account of their views. The Court holds that thoys are now clearly of a sufficient age and
maturity level that it must take into accourgittobjection to returnJSN and MKN are currently
fifteen and fourteen, respectively; this platesm at the upper end of the Hague Convention,
which ceases to apply to children aged sixteen or older. Courts have recognized that “it would be

very difficult to accept that a fifteen-year-old shobé&returned against its will.” Felder v. Wetzel,

696 F.3d 92, 101 (1st Cir. 2012) (quoting Eli®érez—Vera, Explanatory Report: Hague
Conference on Private Internatibhaw § 30, in 3 Acts and Documis of the Fourteenth Session
426, 433 (1980)).

While the age and maturity exception is a{aténsive inquiry that may result in some

fifteen year olds being returned against their whiils is not such a case. Dr. Haynes states in his
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report that “the boys are more tage than most children their age.” Dr. Haynes Report at 26. The
Court agrees. During its interviews, the Court bthre boys to be kind, respectful, and intelligent.
They answered each of the Court’s questions, providing thoughtful answers when asked whether
they objected to return.

What struck the Court most forcefully intalslishing both the matity of the children and
the genuineness of their opinions was their ygteazlement over their father’s continued efforts
to force them to relocate to Mexico when hs haved to Michigan. MKN told the Court in the
in-camera interview that he findlis “shocking” andjust confusing.” JSN expressed a similar
sentiment, stating that “if he wants to see ubaa) then why wouldn’t hetleis stay here?” Such
sentiments are eminently reasonable, given Wiet are experiencing — a father who wants to
force them to return to a country that they viasvforeign, even though he has relocated to their
community where they are thriving and the enfamily resides. Under these circumstances,
bewilderment and the self-awareness to recoghiaeemotion are good evidence of maturity and
sincerely held beliefs.

In light of all fact and circumstancethe Court holds that Julie has shown by a
preponderance of the evidencettlthe boys genuinely object teturn, and that they possess
sufficient maturity to take accotof those opinions. As a resuthe Court finds this basis, by
itself, sufficient grounds for déning return ofthe children.

2. Grave Risk of Harm

In light of the Sixth Circuit’s ruling in thisase, the Court will also address the issue of
grave risk. In its opinion remanding the case to @uosrt, the Sixth Cirdtistated that the Court
“should determine whether or not clear and conamevidence show thaeturning the children

now presents a ‘grave risk’ gbhysical or psychological harm’ dan intolerable situation.
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Neumann, 684 F. App’x at 484. If the Court findslsa risk exists, it “as discretion to deny
return, or to grant return subjettt undertakings that would substially lessen the risk.” _ld.

(citing Simcox, 511 F.3d at 604-611).

The Court finds that, in addition to provity a preponderance of the evidence that the
children genuinely object to return, Julie has prolsy clear and convincirayidence that ordering
return would expose the children to a grave aglphysical or psychological harm. The Court
previously held that neither &ten’s untreated alcoholism, nor his alleged domestic abuse on
December 26, 2014, were sufficient to expose d¢hiédren to a grave risk of physical or
psychological harm. See Neumann, 187 F. Suppt 888. The Court need not reexamine these
conclusions.

Instead, the Court’s finding @frave risk rests on the uncertainty the children would face
in Mexico following Steven’s permanent relocatiorMichigan. If the Court were to order return
under the present circumstancesyduld be ordering them to liie a country with no parental
supervision. The Court believiébvious why such an orderonld place the boys in grave risk
of harm: they would be forced to navigate eefgn country, where thego not fluently speak the
language, all while under the age of sixteen. @ihie Court believes the children are now mature
enough to object to return, it certainly does helieve the boys are calple of providing for
themselves abroad.

Steven’s counter to this is that if the boys ardered return, he wilkturn to his apartment
in Mexico and work remotely for Ford. The Cbdoes not put much weigin this assurance.
The Court must decide the case on the facts beforetisome event that may occur in light of the
Court’s ruling. Even if the Coutbok Steven at his word, it sesmanlikely that Steven would be

permitted by Ford to work in Mexico for wrsignificant period of time. Testimony by his
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supervisors indicates that he is permanently station Michigan, and that any remote work must

be cleared beforehand. If securing such permission were easy, Steven would surely have produced
evidence that Ford would agree to such an arrangement. Steven produced no such evidence.
Indeed, Steven testified his deposition that hieas never requested to tEassigned to Mexico.

Steven Dep. at 23.

Even assuming he were to receive permistiowork remotely for an extended period,
constant travel to and from Michigan would leave the children without adequate supervision. See
Dr. Haynes Report at 27 (“Neithparent likely would be able @o for an extended time . . . The
grandparents may be too advanae@ge for that. For exampléulie’s mother is 85. It would
seem odd to try to enlist someone in the exteridedly.”). Steven’s connection to Mexico is
simply too tenuous to allow the children to be returned. A return order would assuredly place the
boys in harm’s way.

After a finding of grave risk, “some courtmve exercised the discretion given by the
Convention to nevertheless reture tthild to the country of habiiliresidence, provided sufficient
protection was afforded.”__See Simcox, 51Bd~at 605. These protections are known as
“undertakings,” defined as “enforceable conditionsedfirn designed to mitigate the risk of harm
occasioned by the child’'s repatriation.” Id. Thane usually imposed during “the time period
between repatriation and the determination ofadysby the courts in thehild’s homeland.”_Id.
at 607. However, “[a] particular problem witmdertakings . . . is the difficulty of their
enforcement.” _1d.;_see also id. (“There dsirrently no remedy for the violation of an
undertakings.”) (quotation marks and citation omitted).

This problem is magnified in this casehere any undertaking would be centered on

requiring Steven to move back to Mexico perevaty. Courts have regnized that, aside from
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the difficulty of enforcement, such an orderymae constitutionally douhil. See Id. at 610
(noting that an order requiring the parent tonmeto Mexico may violat the constitutional right

to travel) (citing_Fabri v. Pritikin-FabrR21 F. Supp. 2d 859, 873 (N.DL. 12001)). The Court

does not believe that there are any enforceable takilegs that could substantially lessen the risk
of harm that would befall the children if ordered ratd to Mexico. As a result, the Court declines
to order undertakings.
3. Intolerable Situation

The Court must also determine whether retuonld expose the children an “intolerable
situation.” In its opinion remanlg this case, the Sixth Circuit ok that “[t|he record does not
show whether a Mexican court may exercisesgligtion to resolve a custody dispute between two
American parents over two of their three Americhildren, all of whom are American citizens,
none of whom are Mexican citizens, and none of whom reside in Mexico.” Neumann, 684 F.
App’x at 482. The court raised the possibility thMexico as a practical or legal matter cannot
or will not adjudicate custody, the intolerable attan exception to the tigation to return may
apply.” 1d.

As support for this proposition, the court pointedts prior decision in Pliego v. Hayes,

843 F.3d 226 (6th Cir. 2016). Pliego involved a dispute over a child born to an American mother
and a Spanish father, who served as a diplomBtiikey. After the mother fled to Kentucky, the
father filed a Hague petition. As a defense tarre the mother argued that return would expose
the child to an otherwise intolerable situatioecéuse Turkish courts caluhot properly adjudicate
custody or protect the child in hg of the father’s diplomaticnmunity and undue influence over

the Turkish courts, and because of his prior abuse.
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After the district court rejected this argument, the mother appealed to the Sixth Circuit.
The court of appeals considered whether thegehfatolerable situation” can be extended to
“encompass situations where the courts of the efdtabitual residence are practically or legally
unable to adjudicate custody.d.lat 232. Prior to Pliego, the easthat discussed intolerable
situations were limited to instances sexual abuse or civil instiiby in the child’s country of
habitual residence. Id. After examining the text of the Convention, its object and purpose, as well
as decisions of foreign courts, tbeurt held that an “intolerabktuation” extends to the country
of habitual residence’s inability to adjudicatestmdy. The Court ultimately held that, despite this
holding, the mother could not demdnage that the Turkish courtgere incapable of adjudicating
custody and protecting the child.

Like the court in Pliego, this Court is faced wilie issue of whether a foreign court is able
to adjudicate custody. The Court must determhether Mexico “as a practical or legal matter,”
Neumann, 684 F. App’x at 482, can adjudicatstady in light of Steven’s new domicile in
Michigan. To resolve this issue, the Courstincted the parties to submit briefs addressing
“whether the Mexican court may exercise jurisdiotin the circumstances tifis case, and if not,

whether ordering return would expose the childreartantolerable situation.” The Court also
permitted the parties to attach affidavits by etgpé the area of Mexican law setting for their
views on this issue. Sd4/21/2017 Order (Dkt. 116).

Julie sets forth several rems why the Mexican courtdis jurisdiction over both the
divorce complaint and custody matters. Rajyon the affidavit of Geggorio Mariano Nunez
Gonzalez, a Mexican attorney and law professitin extensive experience in family law, Julie

argues that the Mexican court lacks jurisdictimer the divorce because Steven failed to obtain a

“permission certificate,” a dagnent non-Mexican citizens mustbtain from immigration
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authorities that authorizes a chamgenarital status. She alsayaes that there is no jurisdiction
because “there is no proof in the affidavits a¥vs®e that Mrs. Neumann received actual notice of
the Mexican proceedings,” as required by the Inter-American Convention on Letters Rogatory or
the Hague Service Convention. Resp. Br. at 3.

In response, Steven relies on the affidaviflanuel Nino de Rivera Hermosillo, the family
law attorney representing Steven in the Mexicauric With regard to #permission certificate,
Hermosillo states that “[a]s a permanent residd Mexico since January 28, 2015,” Steven had
the rights of a Mexican citizen, drthus did not need to obtainpermission certificate prior to
filing for divorce. Hermosillo Aff., Ex. 1 to PeResp., § 17 (Dkt. 124-2). Hermosillo also disputes
that Julie was not properly served with notice of the proceedings. He notes that service was made
at Julie’s residence on two occasions to her ma@hemrother, after several unsuccessful attempts
to personally serve Julie. Id. § 16. Hermosdlso states that the Mexican court deemed the
service to the brothgroper, and subsequently enteradissolution of marriage. Id.

Julie also argues that, even if the Mexicaartbad jurisdiction to adjudicate the divorce
complaint, the jurisdiction wodlnot extend to custody adjudication. Wpport, she relies on
Gonzalez’s contention that therdrce complaint lacks a demafumt custody. Gonzalez Aff., Ex.

1 to Resp. Br., 1 6 (Dkt. 123-2)Gonzalez also invokes the doctiof patria potestas, which
prevents Mexican courts fromnaking orders that “negativeiynpact the rights and duties of
parents not subject to the jurisdiction of the Mexican courts.” Id. Hermosillo counters that the
doctrine “is not relevant to thiacts of the case, where no request has been made that could
negatively impact Julie Neumann’s right_of papiestas.” Hermosillo Aff. § 18. With regard
to the lack of custody demand, Hermosillo cites to the first clause of Steven’s divorce petition,

which requests that he “shall have care argdazly of the minors.”_Id. § 20.
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Based on Hermosillo’s affidavit, it is at bestclear whether any of the procedural issues
identified by Julie are sufficient to divest the Xtman court of jurisdiction to adjudicate custody.
Under the Convention, Julie has the burden to pbyvelear and convincing evidence that return
would place the aldren in an “intolerable siation.” The parties submitted competing affidavits,
neither of which was clearly more persuasive ttienother. Because it is Julie’s burden on this
issue, the Court concludes that she has not slaowntolerable situation in light of the Mexican
court’s inability to adjudicate custody. This dasot represent a finding that the Mexican court
has jurisdiction — only that Julie f&ot shown that it does not.

In any case, Julie’s failure to sustain thedlatable situation” defense does not impact the
ultimate disposition in this case. As stated abtwe Court declines to order return based on the
children’s objections, and bad on the grave risk of harm theguld face upon returto Mexico.

C. Access Claim

This ruling on return does not end the case.addition to seekig return, Steven now
requests that the Court enforce orders by the ddexcourt granting him parenting time. On May
19, 2017, Steven filed a motion to file a supplemesdaiplaint and for emergency relief. In this
motion, Steven requests thaet@ourt enforce orders entereg the Mexican court on April 7,
2017, and April 26, 2017. These orders granteyest parenting time every other weekend in
Michigan, and also directed Steven and the childoeparticipate in reunification therapy every
Tuesday and Thursday. Further, because of Jyligjsorted refusal to comply with the parenting
time orders, Steven seeks an exterplibd of “makeup parenting time.”

Federal Rule of Civil Procedure 15(d) statiest a court may “permit a party to serve a
supplemental pleading setting @y transaction, occurrence, @rent that happened after the

date of the pleading to be supplemented.”upmemental pleading should be denied if “brought
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in bad faith, for dilatory purposes, results irdua delay or prejudice tihe opposing party, or

would be futile.” _Colvin v. Caruso, 605 F.282, 294 (6th Cir. 2010) (quotation marks and

citation omitted). These factors “are not exhaestalowing a court to ground its decision, within

reason, on consideration of additional egsiti Mullin v. Balicki, 875 F.3d 140, 149-150 (3d

Cir. 2017).

Julie argues that Steven’s proposed supplerhemtaplaint asserting a claim for a right of
access to the children would fugile because the Hague Conventaioes not grant federal courts
jurisdiction to hear access claimén examination of the case law surrounding this issue reveals
a circuit split.

In support of her contention that this Court gkisdiction to hear a right of access claim,

Julie cites the Fourth Circuit’s ruling in CantarCohen, 442 F.3d 196 (4th Cir. 2006). In that

case, the parents were married in Israel and dadchildren. The coupletir divorcedn Israel
and, after several modificationsttweir custody agreement, an ksliecourt ruled tht Ms. Cantor
would have custody over the two daughters, wiite Cohen would have custody over the sons
while he was stationed in Germany. The pasiesntually agreed théte two daughters would
live with Mr. Cohen in Germany for an extendedipé of time. When Mr. Cohen was transferred
to Maryland, all four children we with him. Ms. Cantor suksguently filed a petition under the
Hague Convention seeking return of the childred access to them. The United States District
Court for the District of Maryland dismissed MSantor’'s access claim, ruling that it lacked
jurisdiction to hear the claim.

On appeal, the Fourth Circuit began by ekang the text of the International Child
Abduction Remedies Act (“ICARA”), 22 U.S.(8 9001, et seq., the Hague Convention’s

implementing statute. Ms. Cantoted 8§ 9003(b) which states:
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Any person seeking to initiatgudicial proceedings under the

Convention for the return of a child or for arrangements for

organizing or securing the effectiegercise of rights of access to a

child may do so by commencing a civil action by filing a petition

for relief sought in any court whichas jurisdiction of such action

and which is authorized to exercisgjurisdiction in the place where

the child is located at the time the petition is filed.
Ms. Cantor noted the subsection’s language permitting an individual to initiate judicial
proceedings to secure rights of access, as8\v@ll03(e), which establishes a burden of proof for
individuals seeking to secure rights of access.

The court instead began by longiat § 9001(a)(4), which statémt ICARA is limited to
implementing only those rights set forth time Convention. _Cantor, 442 F.3d at 199 (“The
Convention . . . establishes legal rights and pioges for the prompt return of the children who
have been wrongfully removed or retained, adl we for securing thexercise of visitation
rights.”) (quoting 22 U.S.C. § 9001(a)(4)); see ais¢"The Convention and this chapter empower
courts in the United States to determine orgits under the Convention...”) (quoting 22 U.S.C.

§ 9001(b)(4)).

The Court then turned to #ele 21 of the Convention, thaticle addressing the right of
access, which states that an application for access “may be presented to the Central Authorities of
the Contracting States in the same way as aficaipn for the return of a child.”_Id. at 200
(quoting Hague Convention, art. 21). The CentrahAtity of the United States is its Department
of State. _Id. The court alsooted that “Article 21 of th Convention does not provide for
presentation to a judicial authority. This ishmarp contrast to Article 12 of the Convention, which
addresses wrongful removal or return claims, aretifipally refers to the initiation of judicial

proceedings.” _Id. The court also addres$€ARA’s legislative history, which emphasized

Congress’s intent to keep fadé courts from wading into stiody matters. Finally, and most
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pertinent to the present caseg ttourt noted that while the afes addressing wrongful removal
claims contain affirmative defenses (grave rislturity, and consent), éhe are no provisions in

the Convention providing affirmative defenses to access claims. Importantly, the court posed the
following question: “how would a federal court death a situation wheri exercised jurisdiction

over an access claim, yet the court could not consider the fact that a child’s life may be in danger
by the enforcement of an access right?” 1d. at 204. Based on the foregoing, the Fourth Circuit
affirmed dismissal of the access claim.

In support of his argument that the Convemgprovides for access claims, Steven cites to

the Second Circuit’s ruling in_Ozaltin v. Ozalti708 F.3d 355 (2d Cir. 2013), which expressly

disagrees with Cantor. In Ozalfithe parents were dual citizesfshe United States and Turkey,

primarily living in Turkey with their two minochildren. After a domestic dispute, the mother
moved to New York City with the children. Tl&ther eventually filed a Hague Petition in the
Southern District of New York. In his petitipthe father sought thettgn of the children to
Turkey, and, pursuant to Articl, an order enforcing the vidiitan rights granted to him by a
Turkish family court. The district court gradt¢he father’'s petition, ordering that the mother
return the children to Turkey. The court alsbed that it had jusdiction under § 9003(b) to
consider the father’s access claindéhat the mother must comply with the visitation order entered
by the Turkish court.

On appeal, the mother argued that federal courts lack jurisdiction to hear access claims.
The Second Circuit began by magi that “[p]roperly framed, # Mother's argument is not
jurisdictional in nature but instead goes to whefBe€9003] creates a fedérgght of action.” _Id.
at 371. The court then held thatjHe statutory basis for a federajht of action toenforce access

rights under the Hague Convention abtlardly be clearer.”_Id. &72. Like tle petitioner in
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Cantor, the court noted the language in 8 9003(b)' &ty person to initiate judicial proceedings
under the Convention . . . for arrangements for mayag or securing the effective exercise of
rights of access to a child may do so by comnrapaicivil action.” The aart also cited § 9003(e),
which establishes a burden of proof foose seeking to exesa access rights.

The court then turned to #ele 21 of the Conveion, noting that “[tlhe Fourth Circuit
interpreted Article 21 astating that access rights can onlwbelicated by applying to the State
Department, which is the United States’'ssigeated ‘Central Authority’ under the Hague
Convention.” _Id. at 373. The Second Circuit diged with this intemgtation, stating that
“Article 21, however, provides that efforts to seeughts of access ‘may’ be initiated through an
application to a country’s Central Authority, not tttaty ‘may only’ be pursued in this way.” Id.

The court also relied on Artic29 of the Convention, which states

This Convention shall not preclude any person . . . who claims that

there has been a breach of custody or access rights within the

meaning of Article 3 or 21 from apphg directly to the judicial or

administrative authorities of ao@tracting State, whether or not

under the provisions of this Convention.
Id. (quoting Hague Convewtn, art. 29). The court read thiscton to mean that applying to the
State Department is a honexclusive remedy forremfg access rights. Theurt also pointed to
“the apparent lack of any administrative agpas for enforcing access,” noting that the State
Department can only provide facilitee services, and does not hakre authority to enforce access
rights. The court concluded by stating “[igum, even though not required under Article 21,
federal law in the United States provides annareefor aggrieved parties seek judicial relief

directly in a federal distriatourt or an appropriate state court.” Id. at 374.

The Sixth Circuit has addressed this issue, but only in passing. In Taveras v. Taveraz, 477

F.3d 767 (6th Cir. 2007), the father brought suit under ICARA and the Alien Tort Statute seeking
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return of the parties’ children to the DominicampRklic. The father did natise a right of access
claim. In denying the father’s claim for retwunder ICARA, the court stated in a footnote that
“unlike The Hague Convention, the ICARA . . . does provide for judicial remedies for non-
custodial parents, namely for rights of accessrddfe.g., visitation).”_Id. at 777 n. 7. Because
this conclusion was rehed without any explanation, and besa it is dictum, it does not provide
much guidance to the Court.

The Court declines to opine on whethee thonvention and ICARA grant a judicially
enforceable right of aces. In light of the extraordinaryrcumstances of this case, the Court
chooses to exercise its discretion to decline&taswequest to file a supplemental complaint under
Rule 15(d), even if a right of eess is judicially enforceablena@ includes, as a general matter,

enforcement of visitation orders from foreigaurts. _See Schuckman v. Rubenstein, 164 F.2d

952, 958 (6th Cir. 1947) (“The granting or refusindezve to file such a supplemental pleading
rests in the discretion of the trial court, antad reviewable unless treehas been a gross abuse
of such discretion.”);_Mullin, 875 F.3d dt49-150 (discretion may be exercised based on
“consideration of . . . equities.”)In light of Steven’s permantrelocation to Michigan, and the
Court’s corresponding refusal to ordeturn, it is questionabldp say the least, whether the
Mexican court would conable that its orders should be ewfu or whether itteould continue to
exercise jurisdiction regarding custody andtaitsdn, even if it has the right to do so.

The Mexican court may well conclude that thethiaterests of the children will require
close court supervision of thestady and visitation arrangements tbe children. Such intense
supervision will be required based on the sad history of the past four years, in which Steven and
Julie have been unable to negtitheir way to resolving the s#iolution of their marriage, the

division of their assets, or tlveistody and visitationreangements for their children. A reasonable
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Mexican court may well recognize, as this Cdwas, that Steven has relocated to Michiga.
may also conclude that a local court in Michigahere the family resides, will be better situated
to referee the disputes that, unfortunately, apfmebe the likely future for the Neumann family,
unless a less adversarial appro&ziiispute resolution is adopted. A local Michigan court can
arrange conferences to meet with the childrea pdwrents, and necessary professionals far more
quickly and at a hugely reduced cost for the Neamfamily than could a Mexican court situated
2,300 miles away. And if orders must be issuddgal Michigan court will be far better positioned
to assemble the necessary participants, condootgirhearings and effectively enforce orders
against recalcitrant parents who arelwse proximity to that local court.

A reasonable Mexican court would also likelgwasider enforcement of orders that were
not fashioned based on the inputaofy mental health professionaknd it certainly would want
to reconsider its orders in the light of a recent and extensive evaluation by an independent
psychologist who opines strongly that visitatitake place only after Steven and the children
undergo therapy. Specificalllgr. Haynes recommended that pdneg time for Steven await
satisfaction of two “preonditions”: (i) “Steve Neumann conitting to work in a significant
outpatient substance abuse treatment program”; afiii{erapeutic work with a Licensed Mental
Health Professional regarding reunification wbble the second precondition to parenting time
being directly explored and attempted.” . Bfaynes Report at 28. Dr. Haynes explained how
Steven’s commitment to substance abuse treatmentical to repairing the relationship with his
children:

It is recommended that Steve eniialland commit to an outpatient
substance abuse treatment program, such as offered by Maplegrove

> The Mexican court orders, issued in April 20p@st-date Steven’s relocation to Michigan in
November 2016. However, the orders make notimeiof his relocation, rad the parties’ briefing

in this Court does not address this. Thus tlerething to indicate that the Mexican court had
knowledge of Steven’s relocati when it issued the orders.
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outpatient. This is essential. He needs to begin to explore what is
motivating him to binge with alcohoésulting in serious detrimental
effects, and to break that cycl€hat good faith effort also may help
motivate his children to develop aresume a relationship with him.

Id. at 27. Dr. Haynes also expiad how critical family reunificain therapy is for establishing
the groundwork for resumption obntact with Steven:

In this process, the childrensal should have the opportunity to

consult with the mental healtprofessional individually. The

recommendation of that prasonal whether resumption of

parenting time was ready wallbe important part of the

precondition. An updated rergluation by an independent

psychologist also may be desirahblethat time prior to resumption

of parenting time, ithat looks feasible.
Id. Dr. Haynes'’s opinions are certainly matters theibben court would want ttake into account.

In light of the foregoing, fvould not be prudent to enfor existing Mexican court orders,

even if Steven has a right of access that is jutiicmforceable. Stevent®location to Michigan
and a mental health professional’s opinion abdoatv parenting time should be assessed and
structured raise signifamt doubts that the issuing courbwid want its orders enforced, as
currently framed, or even continue to exergisgsdiction — assuming it believes it still has
continuing jurisdiction over custly and visitation. Soundiscretion compels ghconclusion that
such issues should be taken up with Mexican and/or Michigan coufts.

As a result, the Court decdia to allow Steven to file a supplemental complaint asserting

an access claim.

® The Court’s decision not to entain Steven’s right of acces$aim does not leave the parties
without avenues to resolve custaalyd visitation issues. The forum for such relief lies in other
courts. For example, Michigan law providaspathway for the Mexicanourt to relinquish
jurisdiction in favor of Michign, based on Michigan being thmre appropriate and convenient
forum. See Mich. Comp. Laws § 722.1201())(Mich. Comp. Laws § 722.1203(a)-(b).
Alternatively, foreign court ordensiay be enforced in Michigan courts. See Mich. Comp. Laws
§ 722.1303.
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D. Dr. Haynes’s Fee

Finally, the Court addressesypaent of Dr. Haynes’s fedn the November 13, 2017 order
appointing Dr. Haynes, the Court gldthat “[flor reasons set outanseparate order to be entered,
Petitioner shall initiallype responsible for Dr. Haynes’s feed1/13/2017 Order at 3 (Dkt. 111).
The Court now explains its reasoning. Ondder 23, 2017, the Court addressed claims by both
parties that they were unable to afford Dr. Hameervices. To substantiate these claims, the
Court ordered the parties to produce various firsicncluding tax returns and bank statements.
See 10/23/2017 Order at 2 (Dkt. 104)fter review of this informtion, the Court concluded that,
despite the significant amount has expended on this case, Stewas in a better position to
afford Dr. Haynes'’s fee upfront thalie. However, the Court ondethat Steven is entitled to
recoup half of the fee at such time as there isrse@nsual or court-orderedvision of assets in
future proceedings between Steven and Julie.

[ll. CONCLUSION

For the foregoing reasons, the Court denieveSt's petition for return of the children

under the Hague Convention (Dkt. 1) and his matidiie a supplemental complaint and for other

emergency relief (Dkt. 88).

SOORDERED.
Dated: February 23, 2018 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documes served upon counsel of record and any
unrepresented parties via the Court's ECF Systehetorespective email or First Class U.S. mail
addresses disclosed on the Notic&lgictronic Filing on February 23, 2018.

s/KarriSandusky
Case Manager
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