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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LORENZO DAVIS,
Petitioner, Case No. 15-11996

Honorable Laurie J. Michelson

V. Magistrate Judge David R. Grand

DUNCAN MACLAREN,

Respondent.

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS
AND DENYING CERTIFICATE OF APPEALABILITY

Lorenzo Davis filed a petition for a writ of beas corpus challenging his conviction for
first-degree murderSee 28 U.S.C. 8§ 2254. He raises eight lsag® relief, including numerous
claims of ineffective assistance of trial and digpe counsel. For the reass set forth below, the
Court denies the petition and dengsertificate of appealability.

l.
A.

Davis’ conviction stems from the March 200&k#ting of Alwin May. The Michigan Court
of Appeals described the underlgifacts, which are presumedade correct on habeas reviesse
28 U.S.C. § 2254(e)(1)Vagner v. Smith, 581 F.3d 410, 413 (6th Cir. 2009).

Davis and May lived in the same boarding feasd got into an argument over the volume
of the living-room televisionPeople v. Davis, No. 302401, 2012 WL 1314138, at *1 (Mich. Ct.
App. Apr. 17, 2012). In the heat of argument, Ndayched Davis in the face hard enough to break
the skin.ld. May eventually laid back down in front tife television while Davis left and sat on

the stairsld. Davis sat on the stairs for approximatéy minutes before going into the kitchen,
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grabbing a knife out of anothersident’s hand, and returning tcethiving room to stab May in
the chest, killing himld.

Davis was evaluated and found incompetergtand trial. (R. 8-13, PagelD.606-610.) At
the competency hearing, Davis’ counsel reqeeesand the trial court ordered, that Davis be
evaluated for his ability to understand thentnal nature of the actions he tookd.( R. 8-1,
PagelD.146.) Four days after the hearing, the cosmteaitered an order for criminal responsibility
by an independent examiner. (R. 8-19, PAdgE64—-65; R. 8-19, PagelD.1263.) At the final
conference, Davis’ counsel comfied that he had a psychologistiesv the file to assess Davis’
criminal responsibility. (R. 8-6, PagelD.223-24Almost two months after the competency
hearing, Davis’ competency wasaeed restored. (R. 8-5, PagelD.218.)

Davis’ trial was held on March 27 a8, 2008. (R. 8-9, PagelD.239-90.) The jury was
instructed on first-degree and second-degneeder; and, after a shodeliberation, convicted
Dauvis of first-degree murder. (R. 8-10, Pagdi8-92.) He was sentenced to life in prison. (R. 8-
10, PagelD.492; R. 8-11, PagelD.505.)

B.

After his conviction, Davis fild a motion for a new trial, asrting that he received
ineffective assistance of counsgltrial. (R. 8-13PagelD.612-29.) Specificg|lhe asserted that
his trial counsel failed to request ayjunstruction on voluntary manslaughteid.jy And Davis
said his lawyer presented a defense—volyniatoxication—that is not recognized under
Michigan law, instead of prestmg the defense of provocatiomd() Davis said his lawyer should
have supported the provocation defense by establishing that Mays was under the influence of drugs
at the time of his death.d)) He also filed a motion for remaifiak an evidentiary hearing pursuant

to People v. Ginther, 212 N.W.2d 922 (Mich. 1973). (B-15, PagelD.684-708.) The Michigan



Court of Appeals granted the motion to rema(R. 8-13, PagelD.632.) The trial court held a
Ginther hearing (R. 8-12, PagelD.509-51) and concluded that Davis was not entitled to a new trial
(R. 8-13, PagelD.630, 634-38).

Davis appealed the denial of a new tr{@. 8-15, PagelD.653—-80.) The Michigan Court
of Appeals affirmed the lowecourt’s decision. (R. 8-13, BalD.601-04.) Davis then filed an
application for leave to appeal the Michigan Supreme Courthich the court denied. (R. 8-18,
PagelD.1254.)

The following year, Davis filed a motionrfeelief from judgment. (R. 8-13, PagelD.555—-
638.) He raised the following seven claims:

I. Trial counsel was ineffective for failing pursue a temporary insanity defense;

il Trial counsel was ineffectivéor failing to pursue a ptgraumatic stress disorder
(PTSD) defense;

iii. Appellate counsel was ineffective for failing challenge trial counsel’'s assistance
based upon his failure to raise temggrinsanity andPTSD defenses;

iv. The court would err by making a decision without first holding an evidentiary hearing
on the above issues;

V. The trial court ignored Davisepeated remarks that heddiot trust his counsel, thus
violating his rights;

Vi. The trial court failed to follow the Michan Court of Appeals’ Order on remand and
erred in finding that Davis’ trial counselfgerformance did not amount to ineffective
assistance of counsel; and

vii.  The cumulative effect of the errcamount to a due process violation.

The trial court denied the motion for reliebin judgment. (R. 8-14, PagelD.639-41.) Davis sought
leave to appeal the denial the Michigan Court of Appesl which was denied. (R. 8-17,
PagelD.1005.) The Michigan Supreme Court likewdsmied Davis’' application for leave to

appeal. (R. 8-18, PagelD.1153.)



Davis then filed a petition for habeas relief@deral court. (R. 1.) His petition raises eight
grounds for relief:

I.  Trial counsel was ineffective for presenting an unrecognized legal defense, failing
to request an instruction on voluntary mekughter, and failing to present the
defense of provocation;

ii.  Trial counsel was ineffective for failing pursue a temporary insanity defense;

iii.  Trial counsel was ineffective for faig to present a defense of PTSD;

iv.  Appellate counsel was ineffective for failibg challenge trial cunsel’s assistance
based upon his failure to raise temggrinsanity andPTSD defenses;

v. Trial court erred in not holding an atidnal evidentiary hearing on additional
claims of ineffective assistance;

vi.  Trial court erred in refusing to consider Davis’ alleged corsfheith his appointed
counsel;

vii.  Trial court failed to follow the Michigaourt of Appeals’ Order on remand and
erred in finding that Davis’ trial aunsel's performance did not amount to
ineffective assisince of counsel;

viii.  The cumulative effect of the erraasount to a due process violation.

For the reasons that follow, t@murt will deny Davis’ petition.
.

The Antiterrorism and Effective Death P#gaAct (AEDPA) (and 28 U.S.C. § 2254 in
particular) “confirm[s] that state courts atke principal forum for asserting constitutional
challenges to state convictiongfarrington v. Richter, 562 U.S. 86, 103 (20119¢e also Cullen
v. Pinholster, 563 U.S. 170, 182 (2011). If a claim was taticated on the merits in State court
proceedings,” this Court cannot grant habeas comgief on the basis of that claim “unless the
adjudication of the claim. .. resulted in a dem” (1) “that was contrg to, or involved an

unreasonable application of, cleadstablished Federal law, as determined by the Supreme Court



of the United States” or (2) “that was based omreasonable determination of the facts in light
of the evidence presentedthre State court proceeding®e 28 U.S.C. § 2254(d). But if the state
courts did not adjudicate a claim “on the megtitais “AEDPA deference’ does not apply and
[this Court] will review the clainde novo.” Biesv. Sheldon, 775 F.3d 386, 395 (6th Cir. 2014).

A state-court decision is “camiry to” clearly established Supreme Court precedent if it
“applies a rule that contradgcthe governing law set forth {iSupreme Courtkases” or if it
“confronts a set of facts that are materially stoiguishable from a decision of [the Supreme
Court] and nevertheless arrives aesult different from [its] precedentEarly v. Packer, 537 U.S.

3, 8 (2002) (quotingMilliams v. Taylor, 529 U.S. 362, 405-06 (2000)).

A state-court decision is amreasonable application okelly established Supreme Court
law when it “applies [Supreme Court] precedettshe facts in an objectively unreasonable
manner.”Brown v. Payton, 544 U.S. 133, 141 (2005) (citations omitteste Mitchell v. Mason,
325 F.3d 732, 738 (6th Cir. 2003) (“[A] federal habeasrt may not issue the writ simply because
that court concludes in its independent judgntlat the relevant statcourt decision applied
clearly established federal lawr@neously or incorrectly. Rathehat application must also be
unreasonable.” (quotingflliamsv. Taylor, 529 U.S. 362, 411 (2000))). This is a “difficult to meet
... and highly deferential standard [that] demands that statettt decisions be given the benefit
of the doubt.”Pinholster, 563 U.S. at 181 (internal citatis and quotation marks omitted).

[1.
A.

The Court will begin with Davis’ first claim fdrabeas relief, which is really several claims

in one: trial counsel’'s failure to request a jumgtruction on voluntgr manslaughter, and trial

counsel’s decision to present a legally-unrecogndefdnse while failing to present a defense of



provocation and establishing that f¥awvas under the influence dfugs at the time of his death.
(R. 1, PagelD.2-3.)

The Court must first determine whether thiaim was adjudicated on the merits, thus
warranting AEDPA deference&ee 28 U.S.C. § 2254(d). The Michigan Supreme Court order
denied leave for appeal “becaddee court is] not persuaded ththe questions presented should
be reviewed by this Court.” This has ne&lm found to be an adjudication on the mests Hynes
v. Birkett, 526 F. App’x 515, 519 (6th Cir. 2013). But the Michigan Court of Appeals did adjudicate
the claim on the merits and did so in a reasonedap(on direct appeal). The Court will therefore
apply AEDPA deference to this first issi@ee 28 U.S.C. § 2254(d).

Success on an ineffective-asarste-of-counsel claim requires g to point to evidence
of his trial counsel's deficient performancedathen explain how that deficient performance
prejudiced his legal defensgee Strickland v. Washington, 466 U.S. 668, 687 (1984). Counsel's
performance is deficient where it falielow an objectively reasonable standé&ddat 688. Since
§ 2254(d) applies to these clainthis already deferential defent-performance test becomes
“doubly so0.” See Harrington, 562 U.S. at 101. The prejudiceeelent requires the defendant to
show “that there is a reasonable probability that,for counsel’s unprofessial errors, the result
of the proceeding would have been differenteAsonable probability is a probability sufficient
to undermine confidence in the outcomiel”at 694.

The Michigan Court of Appeals agreed witle tihial court’s reasonintat, even if Davis’
counsel’s representation “slightigll beneath the reasonablenstndard” becaughe trial court
would have given a voluntary manslaughter ircttam if requested, Davis suffered no prejudice
as a resultPeoplev. Davis, No. 302401, 2012 WL 1314138, at *1id. Ct. App. April 17, 2012).

In support of its conclusion, the hiigan Court of Appeals citdéeople v. Raper, 563 N.W.2d



709, 713 (Mich. 1997), for the proposition that “‘a jgryejection of second-degree murder in
favor of first-degree murder reflect[s] an unmginess to convict on a lesancluded offense such
as manslaughter,” and therefareunsel’s failure to requestraanslaughter instruction did not
cause prejudiced.

The Court cannot find that the Michig&@ourt of Appeals unreasonably appl&dckland
or other Supreme Court precedent. As the Mighi@ourt of Appealsxplained, a first-degree
murder conviction requires a finding beyondreasonable doubt that the defendant acted
deliberately and with premeditatiofee Mich. Comp. Laws § 750.316(1)(a). The jury here was
also instructed on second-degree neuyavhich does not require premeditatiBegple v. Goecke,
579 N.W.2d 868, 878 (Mich. 1998), and yet, found Daviftyaf first-degree murder. In contrast,
voluntary manslaughter requires a deferida kill in the heat of passiofee People v. Pouncey,
471 N.W.2d 346, 349-50 (Mich. 1991). The time betweermthvocation that caused the response
and the killing cannot be long enough to allowéasonable person” toontrol his passions.fd.
And the jury’s verdict that Davis acted “delibesigtand with premeditation” means there is not a
reasonable probability that they would hawarfd Davis killed May in the heat of passi&ae
Peoplev. Younger, 158 N.W.2d 493, 495 (Mich. 1968) (“Murderthe first degree requires proof
of premeditation, deliberation and malice. Manosglater, on the other hand, is a homicide ... which
is the result of such provocation that an ordirmagn would kill in the heat of passion before a
reasonable time had elapsed for the passionghside and reason to resume its control”). The
Court cannot find that, had theryualso been instructed amluntary manslaughter, there is a
reasonable probability that they would have comddDavis of that instead. The state court did

not unreasonably app8trickland in so finding.



The Court of Appeals also rejected Davisiiol that counsel was ineffective for presenting
the defense of voluntary intoxicati and not a defense of provooati and failing to establish that
Mays was under the influence afugs at the time of his deafbavis, 2012 WL 1314138 at *3.
As explained by the Court of Apaks, Davis’ counsel recognizéuhat voluntary intoxication is not
a defense under Michigan law to firstsecond degree murder. He explained aGilméher hearing
that the defense was “all [he] hadligscribing it as a “[H]ail Maryype defense,” and “might lead
the jury to conclude that the féeadant did not have the requesistate of mind for first degree
murder despite the instructiorid.

The appellate court found that counsel’suiel to question the gsistant Wayne County
Medical Examiner regarding the presence of dmdday’s body “was a mter of reasonable trial
strategy.”Davis, 2012 WL 1314138 at *3. Davis presemis argument for why this decision
involved an unreasonable applicatiorSfickland.

The appellate court, though, did not addresstivr counsel’s decision to present a defense
of voluntary intoxication and not a defense abymcation was deficient performance. But even
assuming it was, the court found no prejudidas is entitled to AEDPA deferencgee Holland
v. Rivard, 800 F.3d 224, 237 (6th Cir. 201Ske also Phillips v. Bradshaw, 607 F.3d 199, 216
(6th Cir. 2010). “Given the overwhelming evidernic¢he case, the nature of the provocation, and
the time between the provocatiand the killing,” the state court did not believatth provocation
defense and a request for a manslaughter otgiruwould have led ta different outcomeDavis,
2012 WL 1314138 at *3. This was remt unreasonable application@fickland.

As discussed above, after being hit in theef Davis went and sat on the steps for 15
minutes. The jury determined that Davis hacedadeliberately and with premeditation. Davis

cannot show a “reasonable prolhi&fd that, had his counsel psued a provocation defense, and



even established that May was unttherinfluence of drugs at the time, the jury would have instead
interpreted the manner of the al@iion and Davis’ cooling off period as consistent with an act of
passionSee Srrickland, 466 U.S. at 694. Accordinglipavis is not entitled to fief on this claim.

B.

The Court next addresses claims two througihtethat were raisedn Davis’ collateral
appeal.

1

The State first asserts that claims six asden were procedurally defaulted. (R. 7,
PagelD.83.)

“When a state prisoner procedurally defaulttaém for habeas relief, meaning the prisoner
lost the claim in state court by failing to raisaitthe correct time, [thi€ourt] defer[s] to the
state’s procedural ruling and refuse[sttmsider the claim on the merit®&oplesv. Lafler, 734
F.3d 503, 510 (6th Cir. 2013) (citiMyainwright v. Sykes, 433 U.S. 72, 86-87 (1977)). A claim is
procedurally defaulted where:

(1) the petitioner fails to comply with a state procedural rule; (2) the state courts

enforce the rule; (3) the state proceduré rs an adequatend independent state

ground for denying review of a federal congional claim; and (4) the petitioner

cannot show cause and prejudice excusing the default.

Guilmette v. Howes, 624 F.3d 286, 290 (6th Cir. 2010).

To enforce a procedural bar, an order miusambiguously” rely on a procedural rugee
Peoples, 734 F.3d at 512 (citin@uilmette, 624 F.3d at 291). The lasiplained state court
judgment should be used to make this determina¥ishy. Nunnemaker, 501 U.S. 797, 803-05

(1991). If the last state judgmeist a silent or unexplained deniat is presumed that the last

reviewing court riked upon the lasteasoned opiniond.



The Michigan trial court provided a reasoratision on Davis’ mobin for relief from
judgment (R. 8-14, PagelD.639-41), while the Mi@mdCourt of Appeals and Michigan Supreme
Court did not (R. 8-17, PagelD.1005; R. 8-18, Padel53). So the Court will review the trial
court opinion.See Wilson v. Sellers, 138 S. Ct.1188, 1193-94 (2018).that opinion, the court
found that Davis’ fifth, sixth, seventh and eigldlaims were procedurally barred pursuant to
Michigan Court Rule 6.508(D)(3). (R. 8-14, PHY®41.) Again, in respomsto Davis’ habeas
petition, the State argues that claimsamd seven are procedurally default¢®. 7, PagelD.83.)

The Court agrees as to claim six. The statgrtcdecision is clear #t it found this claim
barred pursuant to Michigan Court Rule 6.5088p. And reliance upon Michigan Court Rule
6.508(D)(3) is an “independent and adequate gaaund sufficient for procedural defaul&e,

e.g., McFarland v. Yukins, 356 F.3d 688, 698 (6th Cir. 2004).

The Court must then determine whether Daais show cause and prejudice to excuse the
default of claim sixSee Guilmette, 624 F.3d at 290. Davis simply argues that this issue was not
raised by his appellate couns€R. 1, PagelD.28.) “[IJn certa circumstances counsel's
ineffectiveness in failing properly to preserve ttlaim for review in state court will suffice.”
Edwardsv. Carpenter, 529 U.S. 446, 451 (2000). But “ineffeaiassistance adequate to establish
cause for the procedural default of some ott@mstitutional claim is itself an independent
constitutional claim” that must first baised and exhaustén state courtd. at 451-52. But Davis
never raised a claim in state court that ipedlate counsel was cortstionally ineffective by

failing to raise this @im on direct appeal. So he cannot show cause.

! The State chose not to raise proceduraludefar claims five and eight. While the Court
may raise the issusia sponte even when waived by the Statevins v. Parker, 712 F.3d 283,
295 (6th Cir. 2013), the Court chooses not to do so here because Davis did not have the opportunity
to respond to a procedural defacthallenge to theseaims in the briefingand because the claims
are clearly meritlesssee Howard v. Bouchard, 405 F.3d 459, 476 (6th Cir. 2005).

10



Nor does the narrow exception for isoarriage of justice” apply her&e Murray v.
Carrier, 477 U.S. 478, 496 (1986). That would require Davis to “demoasthat the alleged
constitutional error has resultedthe conviction of one who actually innocent of the underlying
offense.”Dretke v. Haley, 541 U.S. 386, 388 (2004). Actuahiocence “means factual innocence,
not mere legal insufficiency.Bousley v. United Sates, 523 U.S. 614 (1998). And to show
innocence, “the petitioner must show that inisre likely than not thato reasonable juror would
have convicted him in thigght of the new evidence Schlup v. Delo, 513 U.S. 298, 327 (1995).
Davis has not come forward with any new eviteemo establish that no reasonable jury would
have convicted him of murdag Mays. This extraordinargxception does naapply on this
record, and claim six will be éened procedurally defaulted.

While not entirely clear and likely a typogragdi error, it appears that claim seven was
denied by the state court pursuant to both Mjigh Court Rule 6.508(D)j3and (D)(2). (R. 8-14,
PagelD. 640-641.) Therefore, the basis for denying this claim was ambi§eetsoples, 734
F.3d at 510-1Zfinding ambiguous a state court ordeattin one paragraph invokes Michigan
Court Rule 6.508(D)(2) to deny aaain, but in a later paragraphvokes Michigan Court Rule
6.508(D)(3) to deny the same claim). “Rule 6.5088) is the state procedural default rule
requiring petitioners to show cause and prejudicerbetosing a claim that could have been raised
on direct appeal. Rule 6.508(D)(2) is a ‘relitigatirule under which the state court will not grant
relief if the petitioner alleges claims that were decided against the petitioner on a prior agpeal.”
Rule 6.508(D)(2) does not bar habeaseaevof Davis’ claim on the merit&ee Hicks v. Sraub,

377 F.3d 538, 558 n. 17 (6th C2004). Since both 6.508(D)(3) and (D)(2) were cited by the trial
court to dismiss Davis’ seventh claim, thisuet cannot find that thelaim was procedurally

defaulted See Peoples, 734 F.3d at 512.

11



Since Davis did not raise thiaim on his direct appeal,dte is no underlying state court
opinion on the merits to review. $we Court will review the clairde novo. See Bies, 775 F.3d at
395.

Davis’ seventh claim for relief is that the tr@urt failed to follow the Michigan Court of
Appeals’ order on remand and erred in finding thatrial counsel’s pgormance did not amount
to ineffective assistance of cowhsDavis contends that the Cowf Appeals required the trial
court to make specific findings as to: 1) wiat counsel’'s choice to present a defense of
intoxication rendered him ineffecty 2) whether counsel was ineffective for failing to request an
instruction of voluntary manslaugit 3) whether counsel’s failute question or introduce the
positive results of May’s drug teshpacted the case; 4) whetlweunsel was biased against Davis
such that he should have been replaced; améhB)her counsel committed a series of actions or
omissions that violated Davis’ right to effe@iassistance of counsel. (R. 1, PagelD.25.) But the
remand order required no such thing. (R. 8R&gelD.632.) The remainder of Davis’ argument
seems to be merely a disagreement with the trial cdirttkland analysis, which is encompassed
by Davis’ first claim.

2.

Because Davis’ fifth and eighttaims were procedurally defded by the state court, they
were not adjudicated on the merits. As the Statetiselying on proceduraefault, the Court will
review these claimde novo. See Bies, 775 F.3d at 395.

Davis’ fifth claim is that the trial court iproperly denied him an evidentiary hearing on
his various ineffective-assistanoécounsel claims in his motioior relief from judgment. But
“the Sixth Circuit has consistently held thatogs in post-conviction proceedings are outside the

scope of federal habeas corpus revigdréssv. Palmer, 484 F.3d 844, 853 (6th Cir. 2007) (citing

12



Kirby v. Dutton, 794 F.2d 245, 246-47 (6th Cir.1986oe v. Baker, 316 F.3d 557, 571 (6th
Cir.2002)).

Davis’ eighth claim is that the cumulative exf of the errors he raised amounted to a due
process violation. “The Supreme Court has not held that distinct constitutional claims can be
cumulated to grant habeas relididrrainev. Coyle, 291 F.3d 416, 447 (6th Cir. 2002jnended
on other grounds, 307 F.3d 459 (6th Cir. 2002)ert. denied, 538 U.S. 947 (2003). And “post—
AEDPA, not even constitutionatrers that would not individuallgupport habeas relief can be
cumulated to support habeas relidfdffner v. Bradshaw, 622 F.3d 487, 513 (6th Cir. 2010)
(quotingMoore v. Parker, 425 F.3d 250, 256 (6th Cir. 2005)).

Thus, habeas relief is not warrantadDavis’ fifth and eighth claims.

3.

In claims two and three, Daviaults his trial counsel for falling to investigate and present
defenses based on tempgrarsanity and PTSD.

The Michigan trial court adjudated these claims on the nteriThe court found that these
claims failed as “the record reveals that upon a thorough review of the proceedings, trial counsel’s
choice of available defenses was a maitdrial strategy.” (R. 8-14, PagelD.640.)

Since 8§ 2254(d) applies to tleslaims, and the state cowtihd that trial counsel did not
act deficiently, the already figential deficient-performarctest becomes “doubly soSee
Harrington, 562 U.S. at 101. According frickland,

[S]trategic choices made after thorough stigation of law andacts relevant to

plausible options are virtually unchalleadpe; and strategic choices made after

less than complete investigation are reasonable precisely to the extent that

reasonable professional judgments suppertithitations on investigation. In other

words, counsel has a duty to make opable investigations or to make a

reasonable decision that makes paréicuhvestigations unnecessary. In any
ineffectiveness case, a particular demisinot to investigate must be directly

13



assessed for reasonableness in all the circumstances, applying a heavy measure of
deference to counsel’s judgments.

Id. at 690-91. “In assessing the reasonableness aftamey’s investigation . .. a court must
consider not only the quantum of evidenceadseknown to counsel, batso whether the known
evidence would lead a reasonable attorney to investigate fuligginsv. Smith, 539 U.S. 510,
527 (2003).

Here, Davis cannot show counsel failedgéasonably investigate his mental health, both
for temporary insanity and PTSBt the second competency hieay, the court made note of
defense counsel's request to “have the defendaaluated for criminal responsibility,” and
ordered that such a hearing shoutdwr within sixtydays. (R. 8-5.)ndeed, the ddet suggests
that the court ordered two separate reports ansDeriminal responsibility. (R. 8-1, PagelD.146;
R. 8-19, PagelD.1263, 1264-65)us, it appears that Davis’ counsel dadequately investigate
and explore a possibleyzhological defense.

Nor has Davis explained why a reasonaliteraey would have honed in on a possible
PTSD diagnosis. Davis has never been diagnosed?#iD and says only that he thinks he might
have it based on childhood trauma. Without anyaeds believe that his attorney should have
gone further in his investigatianto Davis’ mental kalth, and knowing thdhe court ordered at
least one psychological evaluationdivis’ criminal responsibility, the Court cannot find that his
counsel conducted an unreasonable investigation intsDaental state at the time of the crime.

Davis also argues that hisunsel had “no justifiable reason for failing to present this
potentially meritorious insanity defense.” (R.FagelD.11.) Davis allegdhat a “mental health
professional from the forensic center opined tie] was criminally insane at the time he
committed the offense.’ld.) In his brief, Davis cites to theanscript of his competency hearing

as support for this statement. (R. 8-13, PagelD.606-10.)

14



As the state court reasonably found, Dasasinot overcome the presumption that his
attorney’s decision was strategirickland, 466 U.S. at 689 (internal quotations omitted). For
one, the transcript does not support this claim. True, at the cemegetearing, it was noted that
a report from the Forensic Center indicatedriBavas not competent tstand trial. (R. 8-13,
PagelD.608.) But the legal standards fompetency and insanity are differer@ompare
M.C.L. 8§ 330.2020with M.C.L. § 768.21a. And Davis presented no evidence that would suggest
that he was temporarily insane at the time ef tffense. His competency was also ultimately
restored. (R. 8-5, PagelD.218.) 8@ state court did not unreasbhafind that trial counsel’s
decisions were reasonable.

Davis’ second and third claims fail.

4,

This leaves Davis’ fourth claim for habeasrpus relief, that heeceived ineffective
assistance of appellate counsetdese she failed to investigdtee temporary insanity defense
and PTSD defense and present thesendes at the evidentiary hearing.

Again, since 8 2254(d) applies to thisioh (R. 8-14, PagelD.639-41), the Court must
apply the double-deference stand&ask Harrington, 562 U.S. at 101.

Davis cannot surmount this high bar. Theestaiurt found that Davis failed to overcome
the presumption that appellate counsel’'s decsstamstituted sound strategy, especially given that
appellate counsel does not need to raise evargeaivable issue on appeal and can exercise her
reasonable professional judgmentslecting issues that are mdileely to prevail. (R. 8-14,
PagelD.640-41 (citin@eople v. Reed, 535 N.W.2d 496 (Mich. Ct. App. 1995) relying dones
v. Barnes, 463 U.S. 745 (1983)).) The trial court amtly applied the Supme Court holding in

Barnes that appellate counsel can select amongndand defenses to maximize the likelihood of

15



success on appeal. 463 U.S. at 754. Here, appetiatesel decided that theetter claims to raise
on appeal were trial counseltaising a non-recognized legal defe, failing torequest an
instruction on voluntary manslaugint and failing to rnge the defense of provocation. The Court
cannot deem this prioritization deficient &ind that the MichiganCourt of Appeals was
unreasonable to think otherwise.

V.

For the reasons stated above, the petitiorafarrit of habeas corpus and a certificate of
appealability are DENIED and the matter isSSMISSED. Davis has not shown that reasonable
jurists would debate whether the petition shdwdste been resolved in a different manigaick
v. McDaniel, 529 U.S. 473, 484 (2000)

SO ORDERED.

Dated: September 12, 2018 s/Laurie J. Michelson
U. S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that copy of the foregoing document was served on the
attorneys and/or parties mcord by electronic means or U.S. Mail on September 12, 2018.
+
s/Teresa McGovern
Case Manager Generalist
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