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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JAMES PERCY PARNISKE, et al.,

Plaintiffs, Civil Action No. 15-CV-12040
VS. HON.MARK A. GOLDSMITH

MICHIGAN BELL TELEPHONE
COMPANY, d/b/a AT&T,

Defendant.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT (Dkt. 59)

This matter is before the Court on Dedfant Michigan Bell Telephone Company’s
motion for summary judgment (DkB9). Plaintiffs are 12 forme¥mployees of Michigan Bell
who were each taskedittv telephonically assigg dissatisfied customeiseeking to disconnect
services. Plaintiffs claim that they were eithconstructively discliged or terminated by
Michigan Bell in retaliation fotaking leave under the Familfedical Leave Act (“FMLA”), 29
U.S.C. 8§ 2601, et seq., and because of a digghititviolation of Michigan’s Persons With
Disabilities Civil Rights Act(*PWDCRA”), Mich. Comp. Laws 8§ 37.1101, et seq. Michigan
Bell contends that it is entitled to summary judgment because none of the Plaintiffs can establish
all of the requisite elements for either claim. For the reasons stated below, the Court grants in
part and denies in part Michigan Bell's motion.

. BACKGROUND

Each Plaintiff was employed by Michigan Bell as either a service representative or

consumer product specialist in Michigan Bell's Pdrtron call center. First. Am. Compl. § 22

(Dkt. 12). The Port Han call center was known as a retentcenter, meaning that its primary
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goal was to retain customers who had express#esiae to disconnect services with Michigan
Bell. Parniske Dep. Tr. at 42, Ex. 1 to D&fot. (Dkt. 59-2). Sence representatives and
consumer product specialists also dealt withamst complaints and attempted to sell certain
services to dissatisfied customers. Id. at 51.

The Port Huron call center had the followingachof command: service representatives
and consumer product specialiseported to a first-level coadmanager, the coach manager
reported to a center sales manager, and the cgaltsy manager reported to a general manager.
Armstrong Dep. Tr. at 41, Ex. 2 to Def. Mot. KD 59-3). The service representatives and
consumer product specialists were evaluateddbasemonthly scorecardselts. Parniske Dep.

Tr. at 52. These scorecards measured the eegowgbility to both retain dissatisfied customers
and sell new products those customers. Id. at 51.

At various points throughout their employmevith Michigan Bell, Plaintiffs took leave
under the FMLA or took short term disability leave. Linda Armstrong took FMLA leave at
various points during her employment for ailmeimisluding upper respiratory infections, heart
issues, and an ankle injury. Armstrong Dep.dr92-124. James Parniske took leave multiple
times during his employment for a lower back injury, gastrointestinal issues, a wrist injury, and
to care for his daughter after she underwentesyrg Parniske Dep. Tr. at 105-115. Kathleen
Johns suffered from a chronic sinus condition fleated her to take leave at various points
during her employment with Miafpan Bell. Johns Dep. Tr. at 123-139, Ex. 3 to Def. Mot. (Dkt.
59-4). Cathy Lynn Nofs sought leave intermitteritly anxiety and depression. Nofs Dep. Tr. at
123, Ex. 4 to Def. Mot. (Dkt. 59-5). Kimberly kke took leave at various points for ailments
including asthma, allergies, and gastrointestisgles. Leslie Dep. Tr. at 108-115, EX. 5 to Def.

Mot. (Dkt. 59-5). Leslie also took leave to @ngo surgery to remove a tumor from her neck.



Id. at 122. Lori Shea took leaweultiple times during her employmeto deal with depression
and anxiety. Shea Dep. Tr. at 99-100, Ex. 6 th Dt. (Dkt. 59-6). Kristie Pretty-Kendall
took leave to address a neck issgewell as anxiety and depressi Pretty-Kendall Dep. Tr. at
129-130, 143, Ex. 7 to Def. Mot. (Dkt. 59-8)Tracy Easton took leave because of a sinus
infection and asthma, as well as for mertteblth treatment during her employment with
Michigan Bell. Easton Dep. Tr. at 67-83, Ex. 8Xef. Mot. (Dkt. 59-9). Ronald Emerick took
leave after the birth of his daughters, as well assues relating to stress. Emerick Dep. Tr. at
84-88, Ex. 9 to Def. Mot. (Dkt. 59-10). Kellyfferson took leave due to issues with asthma.
Jefferson Dep. Tr. at 85, Ex. 10 to Def. Mot. (D&®-11). Sara Osgood took leave to deal with
migraines. Osgood Dep. Tr. at 116, Ex. 11 td. Mot. (Dkt. 59-12). Heidi Pojeky took leave
primarily to deal with depression. Pojeky Dep. dur85-95, Ex. 12 to Def. Mot. (Dkt. 59-13).
Armstrong, Parniske, Johns, Nofs, Leslied&hea all resigned from their employment
with Michigan Bell and are now claiming theyere constructively dis@arged for taking leave
under the FMLA and because they had a disgbillthough Pretty-Kendall, Easton, Jefferson,
and Osgood were technically tamated by Michigan Bell, theynow argue that they had
effectively resigned prior to their terminationsdathus were constructiwetlischarged for using
FMLA leave and because they had disabilitie€merick and Pojeky claim that they were
terminated in retaliation for taking leave unttee FMLA and because of their disabilities.
Several of Michigan Bell’'s former managemtéevel employees testified that a policy
was instituted by general manager Jason Ledwd,continued by his successor Geoffrey Lee, to
target FMLA and short-term disability leave useat the Port Huron center. Sean Brister, a

former center sales managetla center, teégied that between 2009 and 2013, Lee told her and

1 As will be discussed infrathe failure of Pretty-Kendla Easton, Jefferson, and Osgood to
actually resign is fatal to thedtonstructive discharge claims.
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others during management meetinggarget FMLA users. Btisr Dep. Tr. at 179, Ex. 9 to Pl.
Resp. (Dkt 60-10). Brister stat¢ldat Lee asked her and thénet managers the following: “if
you are on an island and you needed to, you kisawe someone, who would you save?” Id.
Brister explained “that directivevas not to save the people on EMor disability that were
bringing the center down.”__Id Brister testified that Lee orded her and other management
employees to target FMLA and disability leavgers for removal from the company, regardless
of the quantity of leave used. Id. at 181.

Elizabeth Jeup, a coach manager, testified thanagement meetings would take place
quarterly, and that a primary talking point was tidwgyeting of FMLA and diability leave users.
Jeup Dep. Tr. at 9-10, Ex. 13 to Pls. Resp. (BRt14). Jeup noted thaeiker and Lee were
motivated to target FMLA users because mansgd was expected to meet certain metrics
regardless of how manyepresentatives were at work, whereas representatives had their
scorecards adjusted to reflect days theye out on FMLA leave. Id. at 18.

In reference to employees whamk leave, Lee told Jeup atite other managers to “work
them out of the business” by scrutinizing their phone calls in order to find errors, such as failing
to properly state legal disclaimers to customers and failing to keep phone lines open for the
proper amount of time. Id. at 1Zoaches were also instructedscrutinize the amount of time
FMLA and disability leave users wetaking for lunch and breaks. |Id.

Kelli Ashford-Porter, a center sales managesp dkstified that Lee gave a directive to
target FMLA users. Ashford-Per Dep. Tr. at 23-24, Ex. 12 . Resp. (Dkt. 6.3). Joseph
Gouin testified that Lee, center sales mand&garlanne Pollard, and assistant manager Frank
Mayberry would consistently give directives ae thuarterly meetings to target FMLA users.

Gouin Dep. Tr. at 16, Ex. 21 to PIl. Resp. (Dkt. 60-23puin stated that he was told by Lee that



it was either “them or us,” which Gouin understdaodnean that, if management did not target
users of FMLA or disability leave, the enticall center would be shut down. Id. Parniske
testified that there was a board placed ia dtlall center that courdehow many people were
absent each day. Parniske Dep.afrl57. Several other coach mges testified that they were
given a directive by upper-level management tgdausers of FMLA odisability leave. See
Reynolds Dep. Tr. at 188-189, Ex. 14 to PlssfrgDkt. 60-15); BawloDep. Tr. at 185, Ex. 15
to Pls. Resp. (Dkt. 60-16); Howard Dep. Tr. at 82, Ex. 11doRsp. (Dkt. 60-12).

Jeup testified that specific names were broughtonsistently in management meetings.
Jeup testified that Johns, Osgood, Jefferson, Parniske, Pretty-Kendall, Shea, and Nofs were
individuals who were referencea meetings for using FMLA odisability leave. Jeup Dep. Tr.
at 23-24. Jeup stated that she remembeths, Parniske, and Nofs were mentioned
specifically as individuals who wete be targeted for FMLA usdd. at 23-25. Tracy Turner, a
coach manager, also testifidgtht Johns, Osgood, and JeffersomeMerought up specifically as
individuals to be targeted for FMLA use. rher Dep. Tr. at 46-48, Ex. 19 to PIl. Resp. (Dkt. 60-
20)2 In an email dated January 20, 2011, Burquestioned whether Osgood and two others
should have been named the winners of a cofbeshe most retained customers of the day
because “[tlhese 3 winner’s [sic] all abuse FMLAL/20/2011 Email at 2 (cm/ecf page), Exhibit
20 to PI. Resp. (cm/ecf page) (Dkt. 60-21). Tunestified that she sent this email because of
the directive that Lee had given her to target FMLA users. Turner Dep. Tr. at 29-30. Additional
facts regarding each individual Plaintiffliloe addressed in the analysis section below.

[I. STANDARD OF REVIEW

2 In the record, Turner is occasionally referred to as Tracy Domozik. For the sake of
consistency, she will be referred to as Turner.

5



A court must grant summary judgment “ifethmovant shows that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed. R.
Civ. P. 56(a). “In making this determination, treud must view the evidee in the light most
favorable to the non-moving party and draw all os@able inferences in its favor.” U.S. S.E.C.

v. Sierra Brokerage Servs., Inc., 712 F.3d 321, (827 Cir. 2013). The court must determine

“whether the evidence presents a sufficient glisament to require submission to a jury or

whether it is so one-sided that one party nmuetail as a matter of law.” _Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 251-252 (1986). In consndethe material fastin the record, the
court must recognize that “[tlhe mere existence of a scintilla mfeage in support of the
plaintiff's position will be insufficient; there must be evidence on which the jury could
reasonably find for the plaintiff.”_Id. at 422. Furthermore, plaintiff “cannot rely on conjecture or

conclusory accusations.” Arendale v. GifyMemphis, 519 F.3d 587, 605 (6th Cir. 2008).

[ll. ANALYSIS
A. FMLA Retaliation
The FMLA states that an employer maypt “discharge or in any other manner
discriminate against any inddual for opposing any practice made unlawful by [the FMLA].”
29 U.S.C. § 2615(a)(2); 29 C.F.R 8§ 825.220. Tumurt's analysis of Plaintiffs’ FMLA
retaliation claims depends on tlypé of proof each Plaintiff presento the Court. An employee
can prove an FMLA retaliation claim using @it evidence of retaliation or circumstantial

evidence that supports an inference ofliaian. Imwalle v. Reliance Med. Prods., Inc., 515

F.3d 531, 538 (6th Cir. 2008). Unlike circumnstial evidence, “direct evidence of
discrimination does not require actfinder to draw any inferencés order to conclude that the

challenged employment action wastimated at least in part by gjudice against members of the



protected group. The evidence must estabhsh only that the plaintiffs employer was
predisposed to discriminate on thasis of [the FMLA], but alsthat the employer acted on that

predisposition.” _Daugherty v. Sajar Plastitis;., 544 F.3d 696, 707 (6th Cir. 2008). “[A]n

employee who has presented direct evidencenpfoper motive does not bear the burden of
disproving other possiblleonretaliatory reasons for the adveastion. Rather, #hnburden shifts
to the employer to prove by a poplerance of the evidence tliatvould have made the same

decision absent the impermissible motive.” itféé v. Baptist Hosp. of E. Tennessee, 302 F.3d

367, 382 (6th Cir. 2002).
In the absence of direct evidence, FMLA let#gon claims premised on circumstantial
evidence are analyzed under taeiliar three-part, burden-shifgntest set forth in McDonnell

Douglas Corp. v. Green, 411 U.S. 792 (197Byyson v. Regis Corp., 498 F.3d 561, 570 (6th

Cir. 2007). Under this test, th@aintiff must firstdemonstrate a prima facie case of FMLA
retaliation by establishing the following four factors: (i) tiplaintiff engaged in conduct
protected by the act, (ii) the defétant was aware that the plaingftercised protected rights, (iii)
the defendant took an adverse employment admainst the plaintiff, and (iv) there was a
causal connection between thetected conduct and the adverse employment action. Saroli v.

Automation & Modular Components,dn 405 F.3d 446, 451 (6th Cir. 2005).

If the plaintiff is able to make out a prinfacie case of FMLA taliation, “the burden
shifts to the employer to proffer a legitimatendiscriminatory rationale” for the adverse action.

Edgar v. JAC Prods., Inc., 443 F.3d 501, 508 (6th £006). If the employer can meet this

burden, the burden shifts back to the plaintdf prove that “the alleged nondiscriminatory

rationale was in reality a pett designed to mask discrimtian.” Skrjanc v. Great Lakes

Power Serv. Co., 272 F.3d 309, 315 (6th @@01). The plaintiff can prove pretext by




demonstrating that “the proffered reason (1)@abasis in fact, (2) didot actually motivate the
defendant’s challenged conduct, or (3) was insufficient to warrant the challenged conduct.”

Dews v. A.B. Dick Co., 231 F.3d 1016, 1021 (6th Cir. 2000).

Several Plaintiffs have assed that Michigan Bell’'s @nduct amounted to constructive
discharge. For purposes of FMLA retaliation analysis, constructive discharge constitutes an
adverse employment action. Saroli, 405 F.3d at 451 establish a constructive discharge, the
plaintiff must present evidence that (i) his @ayer “deliberately created intolerable working
conditions, as perceived by a reasonable pérand (ii) his employer created the conditions
with the intent of forcing themployee to quit._Id. In detaining whether the first prong has
been met, courts should consider théofeing factors “singly or in combination”:

(1) demotion; (2) reduction in salary; (3) reduction in job

responsibilities; (4)@assignment to menial or degrading work; (5)

reassignment to work under a supervisor; (6) badgering,
harassment, or humiliation by the employer calculated to
encourage the employee’s resigonti or (7) offers of early

retirement or continued employment on terms less favorable than
the employee’s former status.

In regard to the second prorifjjntent can be shown by desnstrating that quitting was

a foreseeable consequence of the employetisrec” Festerman Cnty. of Wayne, 611 F.

App’x 310, 321-322 (6th Cir. 2015).

3 The Plaintiffs arguing constrtice discharge contend that they have met their burden because
Michigan Bell's retaliatory aabns have rendered them unablenmark anywhere. Pl. Resp. at
105-107. Plaintiffs cite to Haysman v. Fooidn, Inc., 893 F. Supp. B2 (S.D. Ga. 1995), for

the proposition that harassment making any reutemployment impossible can constitute
constructive discharge. Unlike iHaysman, none of the Plaintiffeere has previously alleged
that harassment has rendered him or her unab®tbo at all. While the plaintiff in Haysman
was forced to work extra hours against his doctortkers, all of the Plaintiffs here were granted
leave when proper medical certification was predid This case is alsdistinguishable from
Smith v. Henderson, 376 F.3d 529 (6th Cir. 2004)Snmth, the defendant dieed the plaintiff a
reasonable accommodation, thus forcing thenpflito work in excess of her medical
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B. PWDCRA Claim

Plaintiffs also claim that they were conattively discharged or terminated because of
their disabilities in violation of the PWDCRAIN order to prove a violation of the PWDCRA, a
plaintiff must show that: (1) he gisabled as defined in the a(2) his disability is unrelated to
his ability to perform the job duties, and (3) lrees been discriminated against as defined in the

statute.” _"MacDonald v. UniteParcel Serv., 430 F. App453, 460-461 (6th Cir. 2011). As

with their FMLA claims, the analysis of Ptaiffs’ PWDCRA claims depends on the type of
proof presented to the Court. While multiple Plaintiffs have presented direct evidence that they
were targeted for their use of FMLA leave, namiethem has presented direct evidence of
constructive discharge or termination because aisability. All of the comments attributed to
Leiker and Lee concerned pushing out employelkes used FMLA; none of these discussions

involved removing employees due to any paraculisability. See Schindewolf v. City of

Brighton, No. 14-12161, 2015 WL 3451150, at *4 (ENDich. May 29, 2015) (“Simply applying
for and using FMLA does not equate torading of or knowledge of disability.”).

If a plaintiff cannot show dact evidence of disability dismination, the plaintiff must
first establish a prima facie case of discriminatignshowing that (i) he is disabled; (ii) he is
otherwise qualified for the position, with evithout reasonable acsonodation (iii) he has
suffered an adverse employment action; (iv® émployer knew or had reason to know of the
plaintiff's disability; and (v) the position neained open while the employer sought other

applicants or the disabled individual was emgld. _Ferrari v. Ford Motor Co., 826 F.3d 885,

restrictions,_id. at 537, a circurasice not present here. Nonetloé Plaintiffs here has alleged

that the harassment at Michigan Bell was so severe that it made any future work impossible.
Plaintiffs may still establish constructive disolpa by providing evidence of one or more of the
seven factors indicative of iferable working conditions as tséorth in Saroli, as well as
evidence that these conditions were imposed with intention of forcing Plaintiffs to quit.
Plaintiffs’ efforts to establish constructive dischaugeler that analysis are considered infra.
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891-892 (6th Cir. 2016). The fifttactor may be satisfied “byhswing that similarly situated
non-protected employees were treated moreréblp.” Jones v. Potter, 488 F.3d 397, 404 (6th
Cir. 2007).

If the plaintiff establishes a prima face case of disability discrimination under the
PWDCRA, the defendant must articulate legitimate, nondiscriminatory reason for the

termination. _Till v. Spectrum Juvenile Justice Servs., 805 F. Supp. 2d 354, 362 (E.D. Mich.

2011). If the defendant can articulate such aomathe burden shifts back to the plaintiff to
prove that the proffered reason is pretextudl.at 362-363. As with an FMLA claim, a plaintiff
can establish pretext by showing: tfhat the proffered reasons had basis in fact, (ii) that the
proffered reasons did not actually motivate #maployer’'s action, or (iii) that they were
insufficient to motivate the employer’s actioRerrari, 825 F.3d at 895.

The PWDCRA defines a disability as follows:

(i) A determinable physical omental characteristic of an
individual which may result fromdisease, injury, congenital
conditions of birth, or functionatlisorder, if the characteristic:
(A) . .. substantially limits 1 or more of the major life activities of
that individual and is unrelatetb the individual's ability to
perform the duties of a particulgb or position or substantially
limits 1 or more of the major life activities of that individual and is
unrelated to the individual's qualifications for employment or
promotion.

Donahoo v. Master Data Ctr., 282 F. Su@d. 540, 548 (E.D. Mich. 2003) (quoting Mich.

Comp. Laws 8 37.1103(d)(i)). An individual is alsansidered to be disabled under the statute if
she is “regarded as having a determinable iphiysor mental characteristic described in
subparagraph (i).” Mich. Comp. Laws 8 37.1103(g)(iiA “major life activity” is defined as a

“function[ ] such as caring for oneself, pamhing manual tasks, walking, seeing, hearing,

speaking, breathing, learningcaworking.” Chiles v. Madhe Shop, Inc., 606 N.W.2d 398, 407

(Mich. Ct. App. 1999).
10



“[1t is not enough for an impament to affect a major life &eity, but rather the plaintiff
must proffer evidence from which a reasonablerence can be drawn that such activity is
substantially limited.”_Id. at 408. “To determimdether an individual is substantially limited, a
court considers (i) the nature and severitytled impairment, (i) the duration or expected
duration of the impairment, and (iii) the permanenexpected permanent or long-term effect.
Thus, a disability normally does not includemporary medical conditions, even if those
conditions require extended leaves framork.” Donahoo, 282 F. Supp. 2d at 550. The
PWDCRA states that discharge is a form of discrimination under the statute. Mich. Comp. Laws
8§ 37.1202(b). “Michigan law recognizes constive discharge as an adverse employment

action.” Agnew v. BASF Corp., 286 F.3d 307, 309 (6th Cir. 2002).

C. Analysis of Each Paintiff's Claims
Plaintiffs argue that all otheir claims should be analyzédgether, takig into account

the “totality of the circumstances.” PIl. Resp1@0. In support of this argument, Plaintiffs cite

Jackson v. Quanex Corp., 191 F.3d 647 (6th Cir. 1998tkson is inappositdn that case, the
Sixth Circuit held that courts should take irdocount the totality ofhe circumstances when
determining whether a plaintiff v@asubject to a hostilork environment._Id. at 658-659. The
court held that all discriminatory comments, eteose to other individuals in the office, should
be taken into account in analyzing the plaintiffaim. 1d. at 659-660. However, this case does
not involve a claim of a hostile work environmeriiach Plaintiff is alleging that he or she was
either constructively discharged or termawhtin retaliation for using FMLA leave and for
having a disability. As a court ithis circuit recently recogmed, “claims of discrimination and
retaliation . . . are different in kind frora hostile work environment claim.”__Shoup v.

McDonald, No. 3:14-CV-248, 2016 WL 3387309, *&t (S.D. Ohio June 15, 2016); see also
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Moore v. KUKA Welding Sys. & Robot Cpr, 171 F.3d 1073, 1080 (6th Cir. 1999) (“The

plaintiff must show more than H&tle VII violation to prove consuctive discharge, so the fact
that plaintiff may have proven a hostile woekivironment is not @ugh by itself to prove

constructive discharge also?).Furthermore, Jackson onlpviolved one plaintiff seeking to

introduce the totality of the circumstances in her work environment, not several plaintiffs seeking
to have their retaliation @ims analyzed together.
Accordingly, each Plaintiff's claim will be analyzed individually below.
D. Constructive Discharge Plaintiffs
1. Linda Armstrong
a. FMLA Claim
Armstrong has not presented direct evidene¢ she was targeted because of her FMLA
use. “Direct evidence ‘is that evidence whichhdlieved, requires theonclusion that unlawful
discrimination was at least a motivating factothe employer's actions. It does not require the

fact finder to draw any inferences to reabhat conclusion.” _Bhama v. Mercy Mem’l Hosp.

Corp., 416 F. App’'x 542, 552 (6th Cir. 201(fjuoting Amini v. Oberlin Coll., 440 F.3d 350, 359

(6th Cir.2006)). While Armstrong presents wars pieces of circumstantial evidence, she does
not offer direct evidence of a decision-makairgeting her specifically for her use of FMLA

leave. As aresult, her claims are subjecrtalysis under the McDonnell Douglas framework.

Armstrong took leave under the FMLA for vauis health issues beginning in 2002 and
continuing through March 2012. Armstrong Dep. Tr. at 93-104. Armstrong testified that her
supervisors were aware of her medical conditions. Id. at 174nust then be determined

whether Armstrong suffered an adverse employment action. Armstrong retired from her

4 Plaintiffs cite_Moore for the proposition thatanstructive discharge claim can be predicated
solely on a hostile work environment. As edtabove, the court aetily held the opposite.

12



employment in January 2013, but now claims thatwhs constructively disarged. Id. at 140.
As noted above, an employee is constructiveigcharged if her eployer subjects her to
intolerable working conditions with the inteoi of forcing the employee to quit. _Saroli, 405
F.3d at 451. Armstrong is not claiming thaehe was demoted, hader salary or job
responsibilities reduced, tnat she was reassigned to menratlegrading work or to work under
a supervisor.

However, Armstrong does provide evidence that she was often badgered and harassed by
her first-level coach manager, Carol Crawfosdhile on phone calls witlsustomers during the
last year of her employmenArmstrong testified that Crawfondould stand over her desk while
she was on the phone with customers and uppetner while she was on the phone. Armstrong
Dep. Tr. at 64. In addition to these intgions, Crawford told Armstrong on multiple
occasions that “maybe this isnhe job for you if it's too stressk, or you can’t handle, and, you
know, with your health issues, maybe you shouldktlabout retiring or leaving the company or
looking for another job.”_1d. at 107-108. Thisngenstrates that, contrary to Michigan Bell's
claims, Crawford’s comments were not simpigedback regarding job performance. Armstrong
also testified that, with the exception of hestlgear of employmenther calls were only
monitored once a month. _Id. at 65. Withir tast year of her goloyment, Armstrong was
subject to monitored calls on a radrequent basis. Id.

Armstrong points to evidence supporting théeiance that her treatment by Crawford
was the result of a policy to target FMLA leawsers. In a company-wide meeting that took
place in 2008 or 2009, Leiker told the employees that they needed to come to work. Id. at 130,
229. When asked a question netjag the company’s new saard system for evaluating

employees, Leiker responded, ‘l@ng as you’'re coming to workjou don’t haveanything to
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worry about.” _Id. at 229. When asked speclfjcabout FMLA leave, Leiker responded, “you
don’t have anything to worry about if you come to work.” Id. at 230. Another meeting
regarding attendance took plaice2012 and was led by Lee andidder. During the meeting,
Lee and Brister stated that the “office numbersanew and if people weret there, we weren’t
going to make our numbers and our office could ap being closed.” Id. at 130. This meeting
coincides with the time period in which Armstrongsagerutinized heavily by Crawford.

There is also evidence that Crawford maaheoffer of early retirement to Armstrong.
When asked when she decided to retire ftbemcompany, Armstrong stated “[w]hen | signed
these papers. [Crawford] wrote the papers upawuit me asking herto . ... | said Carol, | don’t
even know if I'm ready to do thdtecause | wasn’'t because | vggsng back and forth on that.”
Id. at 149-150. In response, Ciavd told Armstrong that the reément papers were ready to
be signed and that they werelymeffective for a certain amoumtf time. 1d. at 150. While
Armstrong testified that Crawford did not forcertie sign the papers, shestifiedthat after
thinking about it for a few minuteshe decided that she could miaal with the stress of the
position any longer._Id. at 151.

Michigan Bell cites_Adams v. Lucent TexhlInc., 284 F. App’x 296, 302 (6th. Cir.

2008), for the proposition that an offer of eargtirement will only constitute a constructive
discharge if the employee hdso definite prospect of antinued employment with the
company.” However, Adams involved a retirethevhere the plaintiff's company was merging
with another and layoffs werexpected. While terminatiowas not imminent for Armstrong,
multiple witnesses testified that Lee and otharsnanagement made it clear that it was a top

priority to move FMLA users, like Armstrong, oot the business. This directive certainly made

14



Armstrong’s prospects of contindeemployment bleak. In angvent, this offer of early
retirement does not stand alone, as it was nafide months of badgering by Crawford.

Finally, Lee’s directive is adence that Crawford’s treaent of Armstrong was done
with the intention of forcing her to quit. ee specifically ordered management to move FMLA
leave users out of the business because theilliipagb perform was putting the call center in
jeopardy. Gouin Dep. Tr. at 16. Crawford’s scrutiny, her comments about Armstrong’s health,
and her offer of early retirement demonstrtat Armstrong’s retireme “was a foreseeable
consequence of the employer’s actions.” &msan, 611 F. App’x At 322. The comments by
Lee and Leiker regarding employees using desve, combined with Crawford’s comments
regarding Armstrong’s health, demonstratesfthal factor, i.e., Armstrong was constructively
discharged because of her FMLA leave us®ecause Michigan Bell does not offer a
nondiscriminatory rationale foits adverse employment taan, Armstrong’s FMLA claim
survives.

b. PWDCRA Claim

Because Armstrong does not present directesndd of discrimination, she must first
demonstrate the following: she was disable@ wslas otherwise qualifiefor her position, she
has suffered an adverse employment actiorghidan Bell knew of her disability, and her
position remained open while Michigan Bell sougither applicants or she was replaced.
Ferrari, 826 F.3d at 891. Amdividual is actually disabled $he has a physical or mental
characteristic that “substantially limits 1 or more of the major life activities of that individual,”
and is unrelated to the individusilability to perform her job or ther qualifications for the job.
Donahoo, 282 F. Supp. 2d at 548 Altf impairment cannot be ‘subsii#al’ if it is of a merely

temporary nature.” _Id. at 550. Armstrong testfthat she took leavi® deal with various
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temporary health issues, incladirespiratory and ear infectioaad an ankle injury. Armstrong
Dep. Tr. at 92. None of these is a permagendition as contemplated by the statute.

Because she cannot demonstrate an actsability, Armstrong must show that she was
perceived as having a disability. Armstrong stnghow: (i) she was regarded as having a
determinable physical or mental characteristic,tfii} perceived charactstic was regarded as
substantially limiting at least one of her major Bietivities, and (iii) thgerceived characteristic
was regarded as being unrelated to her ability to perform her job or her qualifications for the job.

Schmidli v. City of Fraser, 784 F. Supp. 2d 7805 (E.D. Mich. 2011). Crawford arguably

indicated her perception that Armstrong was disabledn she stated that “maybe this isn’t the
job for you if it's too stressfulor you can’t handle, and, you knpwith your health issues.”
Armstrong Dep. Tr. at 107-108. However, this extant also indicates Crawford’s belief that
any disability was directly related to ArmstrongiBility to perform her job, thus defeating her
claim of having a perceived disability withihe context of the PWDCRA. Notably, Armstrong
testified to her belief that sk not disabled. Id. at 134.
As a result, Armstrong’s PWDCRA claim fails.
2. James Parniske
a. FMLA Claim
There is direct evidence in the record tarniske was retaliated against for taking
FMLA leave. “Discriminatory remarks by decisiomakers and those who significantly influence

the decision-making process can constitute diesedence of discrimination.”__Sharp v. Aker

Plant Servs. Grp., Inc., 726 F.3d 789, 798 (6th Cir. 2018)statement is nadirect evidence of

discrimination if it can only lead to a conclusiohdiscrimination after numerous inferences and
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assumptions are made.” DeMasellis v. St Maof Michigan, 506 F. App’x 435, 436 (6th Cir.

2012).

Jeup testified that she specifically remengldeParniske’s nambeing brought up in
meetings amongst management as someone whimwasnoved out of the business. Jeup Dep.
Tr. at 24. In regard to Parkes, Plaintiffs’ counsel asked ujg, “and his was one of the names
that was brought up as an individual to be targetrhuse of FMLA or digality use?” Id. In
response, Jeup testified, “he was one we neededrtoout.” 1d. These meetings were led first
by Leiker and then Lee, two general managemhefPort Huron center. Id. at 22. As general
managers, they had significant influence rotke decision-making process of the coach
managers, their subordinates. Sharp, 726 F.3®&t Because there isidgnce that Parniske
was brought up specifically by Leiker and Lee asnalividual to be targeid, he “does not bear
the burden of disproving othpossible nonretaliatory reasons tbe adverse action. Rather, the
burden shifts to the employer to prove by apprelerance of the evidence that it would have
made the same decision absent the imperméssibltive.” Weigel, 302 F.3d at 382.

However, prior to any burden-shifting, the Court must determine if there was actually an
adverse action taken against Parniske. Regardless of whether the FMLA claim involves direct or
indirect evidence of reliation, the burden is still on the pldiif to prove that he suffered an
adverse employment action. Like Armstrong, P&mis claiming that he was constructively
discharged. As noted above,dstablish that he was constrvely discharged, Parniske must
prove that he was subject to intolerable working conditions with the intent to compel him to
resign. _Saroli, 405 F.3at 451. In regard to falerable working conditions, there is no evidence
that Parniske was demoted, had his salary lorgsponsibilities reducedr was reassigned to

degrading work or to work under a supervisor. wewer, there is evidence in the record that
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Parniske was pressured to leave the company bechlss FMLA leave useParniske testified

that two of his coach managers, Connie Hayesb Jessica Curtiss, would interrupt him during
calls every 30 minutes to ingairabout his revenue, even durimpnths in which his revenue
was high. _Id. at 69. Parniske testified thattiSa would frequentlystand behind him during
calls and listen in on his calls without giving himyafeedback._1d. at 71. Parniske stated that,
based on his conversations with other repretigatasupervised by Hayes and Curtiss, this
treatment was unique to him._Id.

Michigan Bell is correct that the manner in which an employee is supervised is not

grounds for a claim of constructive discharggmith v. Henderson, 376 F.3d 529, 534 (6th Cir.

2004). However, this superwsi was coupled with commentsretited at Parniske’'s use of
FMLA and disability leave. Hayes would magemments to Parniske regarding his FMLA use,
such as thanking him for coming into work imffit of his coworkers after he had been off of
work on FMLA leave. Parniske Dep. Tr. at 16/hen Parniske would leave work the day after
taking FMLA leave, Hayes would ask Parniskgou’re coming to work tomorrow, right?” 1d.
There is also evidence thahet coaches, including Lynda Homla made comments regarding
Parniske’'s FMLA use._Id. at 163. As Parnigkd it, “FMLA was always discussed. It was
always in the air.”_lId. at 156.

In regard to the intent element, “[intecdn be shown by demonreting that quitting was
a foreseeable consequence of the employetisrac” Festerman, 611 RApp’x at 321-322.
Jeup stated that Parniske wasé we needed to work outJeup Dep. Tr. at 24. The actions
taken by Hayes and others all weseemingly taken to that endParniske’s reignation was a
foreseeable consequence of the extra scrutingdeivied from Hayes and Curtiss, as well as the

prodding to quit by Hayes. Parniske can dematsstthat he was consttively discharged.
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The burden then shifts to Michigan Bellfarove by preponderance die evidence that
it would have made the same decision abfsmtimpermissible motive.” Weigel, 302 F.3d at
382. Michigan Bell has presented evidence that Parniske was absent from September 6, 2012 to
November 22, 2012, but never provided Michigati B&h the medical ceification necessary
to receive approval for FMLA leave. Final \fen Warning, Ex. 6 td?arniske Dep. Tr. (Dkt.
59-2).

Despite this, Michigan Bell indicates in msotion that Parniske was never at imminent
risk of termination. Def. Mot. at 16. Migan Bell has not conceded that Parniske was
constructively discharged and has not providedence that it would have discharged him for a
reason other than FMLA leave use. Because it has not presented any evidence, Michigan Bell
cannot meet its burden.

As a result, Parniske’s FMLA claim survives.

b. PWDCRA Claim

While Jeup’s testimony is direct evidenoé FMLA retaliation, there is no direct
evidence that Parniske’s alleged disability —geleerative disc disease — was ever discussed by
decision-makers at Michigan Bell. As a res#grniske must satisfy the factors set forth in
Ferrari. Parniske identifies his disability as degati¢e disc disease, and he also notes that he
has two herniated discs in his back. Parniskp.De. at 180. He stated that he has dealt with
these issues since 1994. Id. at 183. Parniske testified thaabk issues prevent him from
standing or sitting for extended periods aohei and prevents him from engaging in many
recreational activities.__Id. d@t82. The inability to sit or sta for long periods of time is a
“major life activity,” as contemlated by the PWDCRA. _Chile§06 N.W.2d at 407. There is

also no evidence that this was a temporary itmmd Parniske testifet that he has been
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suffering from degenerative disc disease sit@@4, and the record doest indicate that the
condition has abated since that tini2onahoo, 282 F. Supp. 2d at 550.

There is also evidence that Parniske wasrotise qualified for the job. Parniske stated
that despite his disability, he was able to perform his job by standing intermittently while
working and noted that he also “overmedicatecelfyto the point where | could deal with it.”

Id. at 184-185. Parniske also testified thahefwere permitted to walk around for brief periods
to alleviate his pain, hevould be able to bedt perform his work._d. at 185. As noted above,
Parniske has suffered an adverse employmemraictithe form of constructive discharge.

The next factor, whether Michigan Bell kmeor had reason to know of Parniske’s
disability, has also been estahbksl. Parniske testified thathile management did not know the
specifics of his diagnosis, they knew that he édack issue.” Parniske Dep. Tr. at 191. While
Parniske never formally requested any work anoodations from management, he testified that
one coach manager, Jamie Proctor, provided hith & desk riser so #t he could stand to
alleviate back pain._Id. at 187Parniske also testified to himlief that most coach managers
knew of his condition from speaking with Glenn, because “she was friends and relatives with a
lot of people in the building and | know they tallside and outside of work. And one way or the
other it just got up. You couldn’t kp a secret, really, in an erirment like that.” _Id. at 190.

The above demonstrates that it cannot be said that “the empiogiesputably’ had no

knowledge of the disability.”Moloney v. Home Depot §.A., Inc., No. 11-10924, 2012 WL

1957627, at *7 (E.D. Mich. May 31, 2012) (quotiHgdberg v. Indiana Bell Tel. Co., 47 F.3d

928, 932 (7th Cir. 1995)).
Finally, Parniske can satisfy the fifth fact“by showing that similarly situated non-

protected employees were treated more favgrablones, 488 F.3d at 404. Parniske testified
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that he was subject to a much higher degremathfmonitoring by Hayes than other members of
his team who were not disableBarniske Dep. Tr. at 196-198.

As a result, Parniske’s PWDCRA claim survives.

3. Kathleen Johns
a. FMLA Claim

There is direct evidence in the recordttlohns’s challenged employment action —
constructive discharge — was motivated “etdt in part” by her @sof FMLA leave.
Daugherty, 544 F.3d at 707. “Discriminatorymaks by decision makers and those who
significantly influence the decision-making opgess can constitute direct evidence of
discrimination,” Sharp, 726 F.3d at 798, providedttthe comments do not “only lead to a
conclusion of discrimination after numerous infezes and assumptions are made.” DeMasellis,
506 F. App’x at 436. Jeup testified that Jowwsked under her for ahort time and that she
specifically remembered Johns’s name beirgught up at meetings led by Leiker and Lee as
someone to target for FMLA use. Jeup Dep.at23. As general managers of the Port Huron
call center, Leiker and Lee assuredly influenttezl decision-making process of the center sales
managers and coach managers. Indeed, Joktifsete to her belief tht Howard, one of her
coach managers, was under pressuréatget her. Johns Dep. Tr. at Z33Because Jeup’s
testimony is direct evidence of discriminatialghns “does not bear the burden of disproving
other possible nonretaliatory reasons for the emtveaction. Rather, the burden shifts to the
employer to prove by a preponderance of the eggdémat it would have made the same decision

absent the impermissible motive.” Weigel, 302 F.3d at 382.

Before the burden can shift fdichigan Bell, Johns mustiemonstrate that she was

constructively discharged. Johmast first establish that she svaubject to intierable working

®> Michigan Bell does not appetar challenge that Leiker and Lee were decision-makers.
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conditions. _Saroli, 405 F.3d at 45LLike with Armstrong and Raiske, Johns was not demoted,

did not have her salary or job responsibilitieduced, and was not reassigned to menial work or

to work under a supervisor. In regard to badgering and harassment, Johns noticed a change in
her work environment when Cheryl Keeling, a cestdes manager, arrived at the call center in
2010. Johns Dep. Tr. at 167. Johns testified that around this time, people around the office
began to refer to her drothers who took leave as “FMLAers|d. at 192. Thiss corroborated

by Turner, who testified that in 2010, she was trddy Keeling to targdtequent FMLA leave

users by scrutinizing their work wrder to find things that theyere doing incorrectly. Turner

Dep. Tr. at 11. The idea was to place the employee in disciplinary proceedings that would
eventually lead to termination egsignation._Ild. Jeugstified thatf an individual could not be
targeted for poor scorecard numbers, she wdadscrutinized for failing to adhere to less
significant requirements, such as failing to réaghl disclosures verbm or taking too long at

lunch. Jeup Dep. Tr. at 12.

The treatment of Johns demonstrates how this policy was implemented. Johns testified
that she was never disciplindor her scorecard and, prior to the arrival of Keeling, she was
generally someone coach managers would wantheir team because she had good numbers.
Johns Dep. Tr. at 81, 338. Johmas instead disciplined in other ways. For instance, Johns
received a suspension when she left her dipen while away from her desk on May 22, 2012.

Id. at 107. The day prior, whileut on FMLA leave, Johns reged a call from a coworker
telling her that Lee had just held a meeting inclthe stated that the lcaenter would close if
more people did not come into work. Id. Té@worker urged Johns to come in, despite her
sinus infection, because of Leestatements._Id. During a break the next day, Johns left her

desk, despite the fact that her phone line wasogtth and receiving calls from customers. Id. at
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108. After returning to her desknd answering the calls, she was immediately confronted by
Turner and Tracy Glenn, the attendance manégethe call center. _Id. at 109. Johns was
subsequently given a suspension pending terroimatld. This was later grieved by Johns’s
union and Johns was placed on a “back to work agreement,” which allowed her to continue her
employment. _Id. Several months later, Joivas given a final written warning for failing to
properly authenticate a callertentity. Id. at 113.

Johns was also subject to remarks by Howard and others alluding to her use of FMLA
leave. Howard would often tell Johns thatydu could be here more . you could be making
your numbers.”_1d. at 173. AshfbiPorter also told Johns thét,it's between my job and your
job, it's going to be your jobdrause . . . you got to be hereltl. at 177. Johns testified
regarding the attendae signs around the office, as well &arner's ema regarding the
eligibility of FMLA leave users to win office-wle contests. Id. at 88, 234. E-mails provided by
Johns show that Lee went as far as to condugeslance on Johns outsidé work to see if she
was abusing her FMLA leave. Surveillance Emadtls. 27 to Pl. Resp. (Dk60-28). All of the
above demonstrates a pattern of harassment alygidag sufficient to eshdish the existence of
objectively intolerable woiikg conditions.

Johns must also show thatdligan Bell intendedbr her to resign. “Intent can be shown
by demonstrating that quitting was a foreseeatbnsequence of themployer's actions.”
Festerman, 611 F. App’x at 321-322. As Jeupsintny demonstrates, forcing Johns to quit
was Michigan Bell's goal. The evidence sagty that, because Johns had good scorecard
numbers, she was targeted through other disciplimegsures in an effort to remove her from

the company. Like Armstrong and Parniske, slas also subject toomments regarding her
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FMLA leave use from her superiors and peersealiBohns has presented sufficient evidence for
a reasonable jury to conclude that she w@nstructively discharged.

The burden then shifts to Michigan Bell“farove by preponderance die evidence that
it would have made the same decision abfsmtimpermissible motive.” Weigel, 302 F.3d at
382. Michigan Bell asserts that Johns’s dapartvas caused by multiplaprotected absences,
as well as her failure to close her line when away from her desk and failure to authenticate a
customer’s identity. Michigan Beasserts that the last two iasices were grounds for dismissal,
yet it gave Johns second chances. However, as noted above, Jeup’s testimony indicates that
these disciplinary actions were usually undertaikearder to remove FMLA leave users from
the company. Although MichigaBell claims that it sparedohns her job when she was
suspended, it indicates in its brief that Johmmisishment was reducexdter her union filed a
grievance. Def. Br. at 18. Given the evidenegarding how Johns was specifically targeted,
and how this targeting was carriedit, there is at least a geme dispute of material fact
regarding why Johns was moved out of the company.

As a result, Johns’s FMLAIaim survives.

b. PWDCRA Claim

Like Parniske, Johns’s direct evidence LA retaliation does not serve as direct
evidence of disability. There i evidence in the record thdgcision-makers at Michigan Bell
explicitly stated that they wanted her removeain the company because of a disability. All
evidence of targeting Johns pend solely to her use of FMLA#&ve. As a result, Johns must
demonstrate a violation of the PMEZRA using the indirect method.

Johns has identified chronic sinusitis ag Hesability. Johns Dep. Tr. at 153. She

testified that she suffered from sling and it affected her abilitio speak and hear. Id. at 141-
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142. The court in_Chiles specilly identified speaking aa major life activity under the
PWDCRA. Chiles, 606 N.W.2d at 407. Unimately for Johns, speaking and hearing
encompassed the entirety of heb jresponsibilities at the call den The PWIZRA explicitly
states that the employee’s digiyp must be unrelated to ¢hjob. Mich. Comp. Laws § 37.1201.
Johns’s testimony indicates that accommodatimagle by Michigan Bell were often futile.
Johns testified that “they would try to keep ofethe lines at one point in time to accommodate
me having no voice, but it became an issueiftimeone with more seniority was online, you
had to stay on the line whether | hadogce or not.” Johns Dep. Tr. at 157.

Furthermore, it cannot be idathat Johns’s chronic sinitis substantially limited her
major life activities. “[A] disaility normally does not include temporary medical conditions,
even if those conditions require extended ledx@® work.” Donahoo, 282 F. Supp. 2d at 550.
While Johns has suffered from bouts of sinusitis ski#0, her testimony indicates that this was
not a permanent issue. Johns Dep. Tr. at 154-Th®&re also is no evidence in the record that
Johns’s chronic sinusitis was perceived as beingelated to her qualifations or ability to
perform the job._Schmidli, 784 F. Supp. 2d at 805.

As a result, Johns’s PWDCRA claim fails.

4. Cathy Lynn Nofs
a. FMLA Claim

There is no direct statement from Leiker, Leepther management that Nofs was to be
targeted for her use of FMLA leave. While Jeup testified that Nofs’'s name was mentioned in
meetings, she did not say whether she was to be targeted like Pamidskehns. Jeup Dep. Tr.

at 24. Therefore, Nofs’s claim is betterabzed under the McDonnelDouglas framework.

Nofs must demonstrate that she engagedoimduct protected by the act, Michigan Bell was
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aware that she engaged this conduct, Michigan Beltook an adverse employment action
against her, and there wasausal connection between thetected conduct and the adverse

employment action. Saroli, 405 F.3d at 451.

Nofs began using FMLA leave in 2010 andhtioued taking it intamittently through her
departure in 2013. Nofs Dep. Tr. at 123. Furtdeup’s testimony demonstrates that Howard,
Nofs’s coach manager beginning in Septemlfdr22 was aware of Nofs’s FMLA leave use and
was worried about it. Jeup Dep. Tr. at 24. In réda Nofs, Jeup testified that she “reported to
Linda Howard, and | knew Linda was strugglinghnit. So | know she was one that Linda was
concerned about.” _Id. Whesked out she knew that, Jeupitest, “because it was brought up
in the meetings, and Linda and | had kind of talked on the way out.” Id. at 25.

In regard to the adverse employment actiafs is claiming that she was constructively
discharged. In order to prove she was constuely discharged, Nofs must establish that she
was subject to intolerable working conditioaad these conditions were imposed with the
intention to force Nofs to resign. Sarofip5 F.3d at 451. Regarding intolerable working
conditions, Nofs cannot estalilighat she was demoted, suffgéra reduction in pay or job
responsibilities, or that she was reassignedconduct menial work or to work under a
supervisor. However, Nofs testified that dlegan experiencing harassment because of FMLA
use starting in 2010. Nofs Dep. Tr. at 150. Dutimat year, Lee held meeting with the call
center’s representatives in whible stated “you need to con@ work. You need to get your
asses in a seat. And if you don’t, our office is going to close.” Nofs Dep. Tr. at 185. Lee also
told the employees that they needed to tafyepeople who do not come to work. Id.

Around the same time, Nofs began workungder Myna Reynolds, a coach manager at

the call center. Nofs testifigtlat Reynolds moved her workstatiright next to Reynolds’s, and
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Reynolds would consistently yell over the pastitiwhile Nofs was on the phone with customers.
Id. at 159. While this may hawmply been coaching, the saroannot be said for Howard.
Nofs testified that when sheas assigned to work for Howard in September 2012, her working
conditions deteriorated rafly. Nofs testified thatfrom the time that | goher, | think it was in
September . . . she just was constantly caliegup for . . . meetings. She was coming to my
desk to plug in with me. It vggjust constant harassment withr eone way, shape, or form.”
Id. at 126.

One particular instance demonstrates thgreke to which Howard targeted FMLA leave
users. Nofs testified that M@ard “was on a rant one daghd asked “does anybody come to
work on my team anymore? Are they all onlEAP” 1d. at 52. Ann Kapus, Nofs’s coworker,
corroborated Nofs’s testimony regarding Howardapus testified thashe observed Howard
“hovering over Cathy Nofs, a co-worker wheedsintermittent FMLA, haranguing her that she
was bringing the team down, her numbers venting the team. The harassment was so severe
that it reduced Ms. Nofs, a longtime worker at Mgem Bell, to tears.” Kapus Decl. at 4-5, EX.
17 to PI. Resp. (Dkt. 60-18).

This treatment by Howard was designed to mideés out of the business. Both Parniske
and Johns testified that Howard expresslee pressure she was under from higher level
management in light of the absences at the catece Parniske Dep. Tat 63; Johns Dep. Tr. at
233. Jeup testified that Nofs’s hame was broughtat the management meetings and that
Howard stated her concern over Nofs’s FMLA uskeup Dep. Tr. at 23-24it seems clear that
Howard'’s treatment of Nofs was designed to mbee out of the busiss so that her team’s
numbers would not suffer. This evidence destrates both that Nofs was constructively

discharged and that the discge was sought because of @ FMLA leave use.
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Because Nofs has made out a prima facie cA$-MLA retaliation, the burden shifts to
Michigan Bell to articuhte a legitimate, nondiscriminatoryason for Nofs’'s departure from the
company._Edgar, 443 F.3d at 508. Michigan Ba#i not conceded thidbfs was constructively
discharged and has not set foeny potential nondiscriminatomgasons as to why Nofs was
discharged. Because Michigan Bell has noicalated a reason for Nofs’s departure, it has
failed to meet its burden.

Nofs’s FMLA claim survives summary judgment.

b. PWDCRA Claim

While Nofs’'s FMLA claim survives summajudgment, the same cannot be said for her
PWDCRA claim. Because her evidence of disanation is circumstantial, Nofs must first
establish a prima facie case of disability disenation. _Ferrari, 826 F.3d at 891. Nofs is unable
to establish that she was disabéddefined in the PWDCRA. her deposition, Nofs stated her
belief that she is not disabled and was not disabled during the retewnargeriod. Nofs Dep.
Tr. at 132, 170. She testified thaie took FMLA leave to dealith a depressive disorder and
generalized anxiety disorderd.lat 119. Nofs has not allegedthhese disorders substantially
limited a major life activity “such as caringrfoneself, performing manual tasks, walking,
seeing, hearing, speaking, breathilearning and working.” _Gles, 606 N.W.2d at 407. While

depression can affect the ability of an indual to care for heddf, Allen v. BellSouth

Telecomms., Inc., 483 F. App’x 197, 200 (6th (A012), there is nothing the record that

indicates that Nofs had thisgilem. Nofs’s testimony alsmdicates that hredepression and
anxiety were alleviated when she was aweayn the workplace. Nofs Dep. Tr. at 119.
Furthermore, there is no indication that othadividuals in the call agter regarded Nofs as

unable to care for herself or penin other major life activities.
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Because Nofs cannot establish that she suffém@m a disability or was regarded as
having one, her PWDCRA claim fails.
5. Kimberly Leslie
a. FMLA Claim
Leslie has not presented direct evidence that she was retaliated against for taking FMLA

leave. As a result, her claim must be gmatl within the_McDonnell Douglas framework.

Leslie testified that she begasing FMLA leave beginning iB009 and continued to take leave
until her departure in 2013. LesIDep. Tr. at 108-144. While Ues testified that she was not
aware of who was able to sher medical certifications for hé&-MLA leave, she would often
discuss her illnesses around the office. 1d226-237. It must then be determined whether
Leslie was subject to an adverse employnaetion and whether there was a causal connection

between the adverse employment action and Le$tdIsA leave use._Saroli, 405 F.3d at 451.

Regarding the claimed adveremployment action, Leslies claiming that she was
constructively discharged by Miclkdg Bell. There is no evidea that Leslie was demoted,
suffered a reduction in salary b responsibilities, or reassighéo menial work or to work
under a supervisor. Leslie has presented evidiwatgelike other FMLA users in the office, she
was subject to badgering that was aidted to encouragher resignation.

Leslie’s testimony demonstrates how FMLA leawsers were subject to extra scrutiny.

In 2009, prior to when Leslie begdo take leave, she was callieto a meeting led by Leiker.
Leslie Dep. Tr. at 163. The meeting consistedlgakLeiker and representatives who were not
using FMLA leave. _Id. Leiker informed the representatives that if they continued to come to

work and were “not out on FMLA, we are goinglie more lenient with your scorecards.” Id.
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Leiker told the representatives to take notesvbét he was saying so that they could pass the
message on to representatives who used FMLA leave. Id. at 164.

In 2011, after she had begun taking FMLA lealteslie noticed that she was being
singled out by management. Liesstated that she was amoagyroup of 15 to 18 employees
coached by Hayes from 2011 to 2012. Duringtthime, Lee and three other employees,
Lynnann Rodriguez, Michelle TaughinbaugmdaPat Murray, took leave under the FMLA.
Leslie Dep. Tr. at 171. Isbie testified that Hayes would plugtantheir calls at a far higher rate
than the other members of the team and thatnshad consistently wallky their desks._Id. at
170. Leslie and the others were subject to tleatment even when they were meeting or
exceeding their scorecard metrics. Id. at 172slieestated that both Hayes and Curtiss, her
coach manager from 2012 to 2013, would not allow her to submit her time sheets without
preapproval, despite allowing néiMLA leave users to do treame. _Id. at 166-167, 193-194.

Leslie testified that she was also subject to additional scrutiny while coached by Gouin
during 2012. Leslie and two others on Gositeam, Rebekah Keeley and Jenny Buckhana,
were “covered,” a form of critiquing, for imbénts that Leslie hadever heard of, including
adding promotions to customersigkages or waiving certain chargdd. at 182. This practice
of scrutinizing FMLA users isansistent with Jeup’s testimony thaiaches were instructed to
find minor infractions committk by those who took FMLA leave. Jeup Dep. Tr. at 181.

Leslie also attended meetings in which ahd other FMLA leave @ss were singled out
by management. In 2013, Pollard held a meeiting/hich she told Leslie and the others in
attendance that “regardless of atls happening in your life, wexpect you at work. If your
husband has a heart attack, you need to be at work. If your kid is missing, you need to be at

work.” 1d. at 322. Leslie also observed #igns around the office regarding attendance and
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received the email from Turner regarding WwiegtFMLA leave users shld be allowed to win
office contests. Id. at 283-284, 324.

The badgering by coach managers, along whtn statements by Leiker and Pollard,
demonstrate that Michigan Bell subjected Lestieobjectively intoleable working conditions
with the intent to compel her to resign besa of her FMLA leave use. Festerman, 611 F.
App’x at 321-322. Because Michigan Bell has not proffered a nondiscriminatory reasons for its
action, its motion is denied astier FMLA claim.

b. PWDCRA Claim
To establish a claim under the PWDCRA ustngumstantial evidence, Leslie must first

establish a prima facie case of disability discrimination. Ferrari, 826 F.3d at 891. Leslie suffers

from irritable bowel syndrome (“IBS”) and is ahaing that condition as her disability. Leslie
Dep. Tr. at 233. A court in thigircuit has held that “controtig one’s bowels is a major life
activity,” which is substantiallyyimited by IBS, and IBS qualifee as a disability within the

meaning of the PWDCRA. Carrasco v. Spaat Health Hosps., No. 1:06-CV-781, 2008 WL

351647, at *4 (W.D. Mich. Feb. 6, 2008). Furthermdinere is no evidence that IBS is related

to Leslie’s qualifications or ability to perform her job. Leslie also testified that she had discussed
her iliness in the office and her use of leavaddress this issue was known. Leslie Dep. Tr. at
237. Leslie’s testimony regam) additional scrutiny at th@ands of her coach managers
demonstrates that she was treated less favothhly similarly situated employees. Jones, 488
F.3d at 404. As noted above, lieshad her calls listened ian more frequently than her
coworkers even when she was meeting or exogelér scorecard metrics. Leslie Dep. Tr. at
170-172. Leslie also testifiethat she was “covered” for mor incidents by Gouin; her

coworkers without illnesses wenet disciplined for the sanativity. Id. at 182.
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Because the Court has already held that tisesegenuine issue of fact regarding whether

Leslie was constructively disarged, her PWDCRA claim suves summary judgment.
6. Lori Shea
a. FMLA Claim

Shea began taking FMLA leave in 2011 andtowed to take leave until she left the
company in 2015. In regard to the managemestings in which targeting FMLA leave users
was discussed, Jeup testified th&iedt started with the people thage it the most as the biggest
concerns.” Jeup Dep. Tr. at 24. When askbith names were discussed during the meetings,
Jeup testified “Lori Shea is amar one. | remember that sheed it, but | don’t remember
whether she fit that category.” 1d. Whileufés testimony provides evidence that Shea’s name
was discussed in these meetings unclear whether Lee ort@r management-level employees
specifically ordered for Shea to be targeted. aA®sult, Shea’s claim Isetter analyzed under

the McDonnell Douglas framework.

As noted above, Shea engaged in protected activity when she took FMLA leave from
2011 through 2015. Shea testified that she suffensn depression and anxiety and that
management was aware that she took leave tovddalthese conditions. Id. at 118. It must
then be determined if Shea was subject tadwrerse employment action. Shea is claiming that
she was constructively dischady by Michigan Bellin May 2015. To demonstrate she was
constructively discharged, Shea shestablish that Michigan Bell subjected her to objectively
intolerable working conditions with the intentftirce her to quit._Saroli, 405 F.3d at 451. Shea
must also establish that Michigan Bell diéstbecause of her FMLA leave use. Id.

In regard to intolerable wking conditions, Shea has not shown that she was demoted,

had her pay or job responsibilitiesduced, or that she was reasstjteemenial work or to work
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under a supervisor. Like the other Plaintiffsfore her, Shea was subject to badgering and
harassment over her use of FMLA leave. Shediggkthat she first felt targeted during a 2011
meeting led by Keeling. During the meeting, Kieglstated that if the company’s numbers were
not met and attendance did not go up, the call cevidatd close._ld. at 153-155. In response,
one of the employees in attemda suggested that the compaafrain from paying individuals
who took FMLA leave so they would come tonko Id. Keeling responded by saying that those
individuals needed to come into work. Id. a615After the meeting, thegs that kept track of

each day’s attendance were pptaround the office. Id.

A
Shea also testified to two other center-wideetings in which attendance was discussed.
In one meeting, Ashford-Porter reiterated tkia¢ call center's numbermwere low and that
employees needed to come into work. 1d188. Pollard led another meeting in which, as
testified to by Nofs and Leslie, she stated thaployees needed to come into work even if
family members were sick._Id. at 159-160. Pollalsb stated that inther call centers, the
majority of the representatives were 30 yearsoolgounger and wanted to keep their jobs. Id. at
160. Shea testified that FMLA leave use wasudised in small meetings held by her coach
managers. While Howard was Shea’s coacimagar, Howard would hold “huddles” of her
representatives, in which she stated that the team’s numbers were so low because she had so
many FMLA leave users on her team. Id. at 28hea also testified that Turner made similar
comments._Id. at 246.
Shea testified that she felt individually tatgd for her FMLA leave use when she was
reassigned to work under Latrice Ford, a coachapar, in 2014._1d. at 163. Shea stated that

Ford would listen in on her calls every morningsasn as Shea came into work. Id. According

to Shea, she and two other FMLA leave us€espl Doan and Ron Emerick, were the only three
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employees on Ford’s team subject to thisdkof scrutiny. _Id. aR51. Although the manner in
which an employer supervises an employee is insufficient to establish a constructive discharge as
a matter of law, Smith, 376 F.3d at 534, the treainof Shea must be sidered in conjunction
with the statements made by Keeling, Pollard] Ashford-Porter reganmly FMLA leave users
and attendance in general. ugis testimony also establisheatiShea’'s name was brought up
during meetings in which management discusaegkting users of FMLA leave for termination
or constructive discharge.

All of this evidence together demonstrageggenuine issue of material fact regarding
whether Shea was constructively disclearfpr taking FMLA leave.

b. PWDCRA Claim

Unlike her FMLA claim, Shea’s PWDCRAam cannot withstand summary judgment.
Shea’s testimony demonstrates that her depressidranxiety affect thenajor life activity of
being able to care of herself. Shea testified that her depression affected her ability to sleep, get
out of bed, or perform household duties. e&tDep. Tr. at 115-116. However, Shea cannot
demonstrate that these activities were subisifntimited by her depression and anxiety. The
key to the substantial limitation requirement is tihat alleged disability is permanent. Donahoo,
282 F. Supp. 2d at 550. An alleged disability cartmeotonsidered permant if the individual's

condition can be improved with medication. Alld&3 F. App’x at 200. Shea testified that her

panic attacks ceased after she resigned her employment and that medication has helped alleviate
her anxiety and depression. €ahDep. Tr. at 235-236. Thex8i Circuit has held that
improvement of a condition after an adversmployment action should be considered in

analyzing disability discrimination claims.Allen, 483 F. App’x at 200. Because Shea’s
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depression and anxiety no longer substantiallyt llivar major life activitis, she cannot establish
an actual disability.

There also is no evidence that Shea was regarded by her coworkers as having a
determinable physical or mentaharacteristic that substarlyalimited a maor life activity.
Schmidli, 784 F. Supp. 2d at 805. While commevese made regarding her FMLA use, there is
no evidence that individuals in the call centegarded her as disabled. Furthermore, Shea
testified to her belief that she is not disabled. Shea Dep. Tr. at 112.

As a result, Shea’s PWDCRA claim fails.

E. Claims Brought By Osgood, Pretty-Kendd, Easton, and Jefferson Fail As a
Matter of Law

In its motion for summary judgment, Michigan Bell argues thatty*kendall, Easton,
Jefferson, and Osgood cannot establish that these terminated in relation to exercising
protected rights under the FMLA tirat they were terminated basen disability discrimination.

Def. Mot. at 81-103. In thenmesponse, Osgood, PrettyeKdall, Easton, and flerson argue that

they “are not challenging the legitimacy of their terminations under the attendance policy.” PI.
Resp. at 94. Rather, the four Plaintiffs argihat they had already been constructively
discharged by the time each was terminated by igéghBell. The Sixth Circuit has held that
“[tlo constitute a constructivelischarge, the employer mustliderately create intolerable
working conditions, as perceived by a reasongdeson, with the intgion of forcing the

employee to quit and the employee must distuguit.” Moore, 171 F.3d at 1080 (emphasis

added); see also Ball v. Ohio Ambulancéufions, LLC, No. 1:14CV 355, 2015 WL 5165451,

at *11 (N.D. Ohio Aug. 28, 2015) (“[S]ince the recalefinitively establishe that Plaintiff never
resigned from her job, and since the employee massgjn to establish eonstructive discharge

claim, Plaintiff's claim fails as a matter of law.”Because the four Plaintiffs concede that their
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terminations were legitimate, and because tthelynot actually quit, they cannot establish an
adverse employment action as required by the FMLA and the PWDCRA.

Plaintiffs cite to Dayton v. SealRoebuck & Co., No. 2:12-CV-01945-TLN, 2015 WL

224775, at *1 (E.D. Cal. Jan. 15, 2015), for the proposition that an employee can have a valid
claim of constructive discharge where she hasnbterminated pursuant to company policy.
Dayton is not controlling here amgldistinguishableIn that case, the plaintiff, while on medical
leave, contacted her employer seven times about receiving a job accommodation upon her return
but never received a response. Id. at *5. Thetdwld that the plaintiff “presented sufficient
evidence for a reasonable juror to determine &mgt further attempts to return to work with
accommodations would be futile. Therefore, PlHistallegation of constructive discharge is a
sufficient adverse action.”_1d. at *6. Therens evidence in theecord that Osgood, Pretty-
Kendall, Easton, or Jefferson were ignored Michigan Bell in an attempt to receive an
accommodation upon their return to work.

Plaintiffs also cite to th Supreme Court’s ruling in €en v. Brennanl36 S. Ct. 1769

(2016), for the proposition that an employeedaral for constructive discharge accrues upon the
employee’s giving notice of his intetd resign. Putting aside that Green dealt with a statute of
limitations issue, Plaintiffs hawmischaracterized the Court’s dolg. The Court held that “the

45-day clock for a constructive discharge begimning only after the empyee resigns.” Id. at

1774 (emphasis added). Therefore, contranPlaintiffs’ assertion, the employee needs to
actually resign from his compansgther than giving “definite notecof his intent to resign,” PL.
Resp. at 97, for a claim of constrwetidischarge to accrue.

F. Termination Plaintiffs

1. Ronald Emerick
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a. FMLA Claim
Emerick has not presented any direct evidetheg¢ he was terminated in retaliation for

taking FMLA leave. As a result, his aliwill be analyzed undethe McDonnell Douglas

framework. Michigan Bell has conceded thetfttsee elements, namely that Emerick engaged
in protected conduct under the FMLA, Michig&8ell was aware of this conduct, and that
Emerick suffered an adverse employment actiblowever, Michigan Bell contests the fourth
element, i.e., that it terminated Emerleécause of his use of FMLA leave.

In support of this argument, Michigan Bell astthe lack of temporal connection between
Emerick’'s FMLA leave and his teimation. Michigan Bell claimshat the last approved FMLA
leave that Emerick took was in 2012, two years gadris termination in 2014. Def. Mot. at 89.
Prior to his termination, Emeridkad called in sick several times, but had failed to submit proper
medical certification inorder to be protected under the EM 1d. However, “additional
scrutiny by one’s employer, temporal proximity, or both, are enough to establish the causal

nexus needed to make out a prima facie cadeMifA retaliation.” Greer v. Cleveland Clinic

Health Sys.-E. Region, 503 Rpp'x 422, 429 (6th Qi 2012). Although ther is a lack of

temporal proximity between his excused FMlgave and his termination, there is evidence that
Emerick, like the other FMLA leave users in tiféice, was subject to additional scrutiny.

Emerick testified that he was in attendance at the meetings held by Leiker and Lee in
which absenteeism was discussed. Emerick imaa 2008 meeting deby Leiker, in which
Leiker introduced the existence of the scoresdngl which the representatives would be scored.
Id. at 61. At the meeting, Leiker informed Em&rand the others of the high absenteeism rate at
the Port Huron center as compared to othercemiters. _Id. Emerick was also in attendance for

a 2010 meeting held by Lee. During the meeting, Lee stated that “the absenteeism rate was
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unacceptable” and that sales numbers were suffdsecause of it._ Id. at 63. In June 2012,
Emerick attended another meetigarding attendance, this tifesl by Ashford-Porter. At the
meeting, Ashford-Porter told ¢hrepresentatives that “thefioe could be closing due to
absenteeism.”_1d. at 66. AshdébPorter then urged the employedsthe meeting to urge their
coworkers who were out sick to come to World. On another occasion, Emerick was told
directly by Jamie Proctor, a coach manager, that employees on intermittent FMLA leave would
be “looked at much more closely” than indiuals who were not on leave. Id. at 167.

Emerick also provided testimony that he wasted differently than his coworkers who
did not take FMLA leave. After his return froFRMLA leave for the birth of his first child in
2009, Emerick began to receive more “CRIFT” galteeaning calls that would ask customers to
fill out a survey with their level of satisfactiontitheir customer service. Id. at 182. Emerick
noted that the customers wadissatisfied to beginvith because, by the tienthey spoke with
someone at the Port Huron call center, they deehdy spoken to multiple representatives and
were attempting to cancel their services with Ndelm Bell. 1d. Emerick testified that in his
team of 15, there were usually 20 CRIFT calls, eajhwhich would be assigned to him. Id. By
taking more CRIFT calls, Emerick was moreeli to receive lower metrics on his monthly
scorecard. Emerick testifiedahhis yearly scorecard numbeysffered because of his FMLA
leave as well. Although his hmuwere prorated during months when he was on FMLA, he was
informed by Curtiss and Turnerahhis yearly numbers were nobpated. _Id. at 41. As a result,
he received unsatisfactory yeadgorecard numbers and lost bisservation rights._Id. This
meant that he was not allowed to choose whéileecoach manager observed him in person or

remotely. Emerick was also ingible to apply for a serviceedder position._d. at 275. This
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would have allowed Emerick to supervise amsbist other representatives while receiving
additional compensation. Id. at 275-276.

Emerick also testified that he was subjecbadgering by some of his coach managers,
particularly Ford. In additioto observing his work on a daily $ia, Ford inquired regarding the
reason for Emerick’'s FMLA leave. |d. at 164. iFlreatment by Ford is consistent with Shea’s
testimony that Ford applied extra scrutiny=tdLA leave users. Shea Dep. Tr. at 163.

The burden then shifts to Migan Bell to articulate a ¢gtimate, nondiscriminatory for
Emerick’s termination. Michigan Bell notesathEmerick violated company policy by accruing
numerous unexcused absences. From 201l his termination in 2014, Emerick received
various documented and verbal warnings, as agslbuspensions for his absenteeism. Emerick
Dep. Tr. at 106-107. Virtually all dhis discipline resulted frordays in which Emerick called
in sick but was unable to provide Michigan Be&lth the proper medical certification to receive
FMLA leave.

Because Michigan Bell has proffered a legétenreason for Emerick’s termination, the
burden shifts back to Emerick tiemonstrate that the profferezhson was pretextual. Emerick
can do this by demonstrating that “the proffered reason (1Lnhbadsasis in fact, (2) did not
actually motivate the defendant's challengedduct, or (3) was insufficient to warrant the

challenged conduct.”_Dews, 231 F.3d 1016, 1021 (6th Cir. 2000).

Emerick’'s absenteeism had a basis in fmotl was sufficient to warrant termination.
Emerick had numerous unexcused absencebisnlast several years of employment with
Michigan Bell and had worked his way througle ttompany disciplinarprocess prior to his
termination. It must then be determinadhether Emerick’'s unexcad absences actually

motivated his termination.
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Although there is ample evident®at there was a policy torteet FMLA users, and that
Emerick was subject to scrutiny, the amount of unexcused aséinat he incurred over the
course of his employment weighs in favor of Mgdn Bell. In order tgrove that Michigan’s
Bell's proffered reason did not aally motivate his terminatiormerick must show that “the
sheer weight of the circumstantevidence of discrimination maket ‘more likely than not’ that

the employer's explanation is a pretext, or coverup.” Manzer v. Diamond Shamrock Chemicals

Co., 29 F.3d 1078, 1084 (6th Cir. 1994), ovemutmn other grounds by Gross v. FBL Fin.

Servs., Inc., 557 U.S. 167 (2009 other words, Emerick mushow that his circumstantial

evidence “overwhelms” Michigan B&lnondiscriminatory reason. Id.

Further, he must present evidence beyond \keahas offered in support of his prima
facie case. Id. AlthougBmerick received more CRIFT cadad additional scrutiny from coach
managers upon returning from FMLA leave, tbenduct predated thexcessive absenteeism
that led to his termination in December 201Bmerick had not receiveBMLA leave in over
two years prior to his termination. There iseavddence, beyond what was discussed at the prima
facie stage, to prove that the proffered rea&mmerick’s excessive abserism, was a pretext.
See Id. (“in order to make this type of réalishowing, the plaintifmay not rely simply upon
his prima facie evidence but must, insteaintroduce additiona evidence of age
discrimination.”).

As a result, Emerick cannot carry his burdestodwing that his unexcused absences did
not actually motivate his terminatiof.herefore, his FMLA claim fails.

b. PWDCRA Claim
Emerick also cannot demonstrate that he dgualifying disability under the PWDCRA.

“[A] disability normally does not include tempoyamedical conditions, even if those conditions
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require extended leaves fromork.” Donahoo, 282 F. Supp. 2d at 550. Furthermore, evidence
of recovery after leaving employment can dentiats that the employee is not disabled. Allen,
483 F. App’x at 201. Emerick testified that helanger suffers from geession and anxiety and
that these conditions abated after his employmath Michigan Bell ended. Emerick Dep. Tr.
at 282. Even if Emerick had presented evidence that his depression and anxiety affected a major
life activity, which he has not, heas not demonstrated that$e conditions are permanent.
Emerick has also failed to present evidence thavd® regarded as havirgdisability. Ford’s
inquiry regarding why Emerick vgaon leave demonstrates tlodher employees were unaware
of his exact condition. Ford’s questioning atkemonstrates that she was under the impression
that Emerick’s leave was takenarder to care for his children.

Emerick cannot demonstrate that he wagarded as having disability and his
PWDCRA claim fails.

2. Heidi Pojeky
a. FMLA Claim

Michigan Bell first argues that Pojeky’s FMLA claim is time-barred by the FMLA’s
statute of limitations. The FMA states that a aim brought under the FMLA must be brought
“not later than 2 years after the date of the éagint constituting thellaged violation for which
the action is brought.” 29 U.S.€.2617(c)(1). However, this ped is extended to three years
if the violation is “willful.” 29 U.S.C. 8§ 2617(c)(2). “An empjer commits a willful violation
of the FMLA when it acts with knowledge thié conduct is prohibited by the FMLA or with
reckless disregard of the FMLA's requirements; therefore, the determination of willfulness

involves a factual question.” Ricco v. Pottd77 F.3d 599, 602 (6th €i2004). “A plaintiff

must do more than show that his employer knéx EMLA] was in the picture, because such a
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low standard would obliterate any distinctiorivieeen willful and nonwillfli violations.” Woida

v. Genesys Reg’l Med. Ctr., 4 Supp. 3d 880, 893 (E.D. Mich. 2014).

As has been noted, there is ample evidence that Leiker and Lee created a policy to target

FMLA users by subjecting them to additional $oryt  As will be discussed below, there is
evidence that this poljcwas applied to Pojeky. Michag Bell's method of moving FMLA
leave users out of the business by subjecting teesditional scrutiny demonstrates knowledge
that targeting FMLA users was barred by thellAM Because Pojeky’s claim was filed on June
4, 2015, one day shy of the threeayanniversary of her termitan, her claim falls within the
statute of limitations period for willful FMLAviolations and is thusot time-barred.

Because there is no direct evidence thg¢lBowas targeted because of her FMLA leave

use, her claim will be analyzed under theDdanell Douglas framework. Like with Emerick,

Michigan Bell does not contest the first ébr elements necessary for a prima facie FMLA
retaliation. Michigan Bell only argues thatetk is no causal connection between Pojeky’s
FMLA leave and her termination.

Michigan Bell's contention notwithstanding, tlkeis sufficient evidence in the record to
demonstrate a causal connection between Pgaksé of FMLA leave and her termination on
June 5, 2012. Emerick testified that she ratéel multiple center-wide meetings in which
absenteeism and FMLA were specifically discdssk addition to meetings held by Leiker and
Lee, Emerick testified to a 2012 etang led by Ashford-PorterPojeky Dep. Tr. at 62. At the
meeting, both union representatives and Ashfoder discussed the amount of FMLA leave
employees at the Port Huron center were takPgjeky testified that the message of the meeting

was “you people just need to come torkyastop using FMLA.” _Id. at 64.

42



There is also evidence that Pojeky was criéidizlirectly for her use of FMLA leave.
From January 2012 to June 2012, Pojeky was approved for 30 hours of intermittent FMLA leave
per month in order to address her depmssind anxiety. In May 2012, Pojeky met with
Suzanne Dimick, her coach manager, to go ovessberecard resultsAt the meeting, Dimick
told Pojeky that she needed to come to worll ‘gmou need to stop using FMLA.” 1d. at 100.

This statement was made approximately one mbefore Pojeky was terminated by Michigan
Bell. Easton testified that Dimick would disgss how people on her team would abuse their
FMLA leave. Easton Dep. Tat 113-114. On one occasion, Dimick had Easton call Pojeky
while Pojeky was on leave to ask what was wrong with her and when she was returning to work.
Id. at 114. This evidence demonstrates as@haonnection between Pojeky’s use of FMLA
leave and her termination.

The burden then shifts to Michigan Bell to articulate a legitimate, nondiscriminatory
reason for Pojeky’s termination. Michigan Belatets that it terminate®ojeky because she
accessed a relative’s account in violation toe company’s Code of Business Conduct
(“COBC"). Michigan Bell notes that on threseparate occasions, including in November 2011
and January 2012, Pojeky placed a monetary ooediter stepfather’'s account. Pojeky Dep. Tr.
at 141. Michigan Bell statesat) pursuant to company policy, amployee is prohibited from
accessing the account of a relativighaut written permission frora supervisor. Ashford-Porter
called Pojeky into a meeting regarding thislation on May 7, 2012 and suspended her. Id. at
130. Because a violation of company policy is a legitimate, nondiscriminatory reason for
termination, the burden shifts back to Pojeky to demonstrate that the proffered reason is

pretextual.
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Pojeky can demonstrate pretext by showing ttieg proffered reason (1) has no basis in
fact, (2) did not actually motivatthe defendant’s challenged conduct, or (3) was insufficient to
warrant the challenged conduct.” Dew81 F.3d 1016, 1021 (6th Cir. 2000).

In regard to whether Michigan Bell's givearason for termination has a basis in fact,
Pojeky states that while she did adjust hepfsther's account, she had received verbal
permission from Dimick._Id. at 160. Howeveas Michigan Bell notes, the company requires
written permission.

Despite this, there is sufficient evidencepimve that Pojeky’s placing of a monetary
credit on her stepfather’'s account did not allfjumotivate her termination. The comments
made by Dimick to both Pojeky and Easton dertrate that Dimick was unhappy that Pojeky’s
FMLA leave use was bringing down her numbeEaston Dep. Tr. at 100, 113-114. The action
of finding a violation of company pioy in order to get rid of an FMLA leave user is consistent
with Jeup’s testimony that coach managers vwedered to find anynfraction committed by
those on leave in order to move them out of the business.

The timing of Pojeky’s violatiomnd termination also lends cestte to the assertion that
the violation did not motivate Michigan’s Bell'rmination of Pojeky. The last violation
occurred in January 2012, approximately five rheriefore Pojeky was terminated. During that
five month period, Pojeky took FMLA leaveofn March 2, 2012 to April 10, 2012, and again on
April 16, 2012, and April 17, 2012. Pojeky was not ahlleto discuss theiolation of company
policy until May 7, 2012. This is persuasive evicethat Pojeky’s accessing of her stepfather’s
account did not actually moate her termination.

Because Pojeky has carried her burden of detraiimgy that the prifered reason for her

termination was a pretext, her FMLA claim survives.
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b. PWDCRA Claim

To establish a claim under the PWDCRA using circumstantial evidence, Pojeky must
first establish she is disabled. Ferrari, 828dFat 891. Pojeky has presented evidence that her
depression and anxiety are disabilities becausg Hubstantially limit a major life activity.
Pojeky testified that her depressiand anxiety often cause herlde unable to get out bed or
take care of herself. Pojeky Dep. Tr. Ht0-111. The Sixth Circuit has recognized that
depression can affect the ability of an employetake care of herselfAllen, 483 F. App’x at
200. There is also evidence that Pojeky’s deyipesand anxiety are peament. She testified
that, unlike Shea, she still suffers from both gbads today and that, ghe were still employed
by Michigan Bell, she would still need to takMLA leave. Pojeky Dep. Tr. at 235.

There is also evidence to establish the remaining factors. Pojeky testified that her FMLA
leave allowed her to perform her job when slas able to attend work. Although Pojeky could
not recall if anyone at &call center said anythiig her about her depression or anxiety, Easton
testified that Dimick made her call Pojeky lehshe was out on leave and ask “what was wrong
with her.” Easton Dep. Tr. at 1140jeky also testified that sheld Dimick directly about her
conditions. Pojeky Dep. Tr. dt18-119. This provides evidentkeat Dimick was aware of
Pojeky’s condition. The final factor may be sti¢d “by showing that similarly situated non-
protected employees were treated more favwgrabJones, 488 F.3d at 404. Pojeky provided
testimony that while she was ultimately fired for accessing her stepfather’'s account with only
verbal permission, Easton and other employee® allowed to access the accounts of relatives
with verbal permission without repessions. Pojeky Dep. Tr. at 278-279.

As a result, Pojeky’s PWDCRA claim survives.

V. CONCLUSION
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For the foregoing reasons, Michigan Belkummary judgmeninotion (Dkt. 59) is
granted as to the FMLA claims brought by Osgood, Pretty-Kendall, Easton, Jefferson, and
Emerick. Michigan Bell's motion is denieas to the FMLA claims brought by Armstrong,
Parniske, Johns, Nofs, Leslie, Shea, and Pojditychigan Bell’'s motion is granted as to the
PWDCRA claims brought by Amstrong, Johns, Nofs, Shea,dg0ed, Pretty-Kendall, Easton,
Jefferson, and Emerick. Michigan Bell's motiordenied as to the PWDCRA claims brought by

Parniske, Leslie, and Pojeky.

SOORDERED.
Dated: February 27, 2017 s/Mark A. Goldsmith
Detroit, Michigan MARKA. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing domtmeas served upon counsel of record and
any unrepresented parties via the Court's ECFeBy$b their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on February 27, 2017.

s/KarriSandusky
Case Manager
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