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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

VIP TRUCK CENTER, LLC,
Plaintiff, CaseNo. 15-cv-12381

Hon.MatthewF. Leitman
V.

VOLVO TRUCKS NORTH AMERICA,

Defendant.
/

ORDER GRANTING DEFENDANT 'S MOTION TO DISMISS
PLAINTIFF'S CLAIM FOR TORTIO US INTERFERENCE (ECF #5)

In this action, Plaintiff VIP Truc Center, LLC (“VIP") alleges that
Defendant Volvo Trucks North Ameac¢ a division of Volvo Group North
America, LLC (“Volvo”), breached and wngfully terminated a dealer sales and
service agreement between the parties ‘{fealer Agreement”).VIP asserts five
claims in its Verified Cmplaint, including a claim for breach of contract and a
claim captioned “Tortious Interferenceith Present and Future BusinessSeé
Compl., ECF #1 at Counts {V, Pg. ID 17, 19.)

Volvo has now moved under Rule 18@) of the Federal Rules of Civil
Procedure to dismiss the tortious iféeence claim (the “Motion”). SeeECF #5.)
For the reasons stated in this Order, the C&IRANTS the Motion and

DISMISSES VIP’s tortious interference claim.
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VIP'S ALLEGATIONS

In the General Allegations section ¥iP’s Complaint,VIP alleges that
Volvo breached its obligations to VIP umdée Dealer Agreement and otherwise
acted wrongfully toward WP in the following ways:

e Volvo failed to supply VIP with a sufficient quantity of Volvo

trucks that were suitable tdMichigan’s climate and road

conditions. SeeCompl., ECF #1 at 12, Pg. ID 4.)

e Volvo wrongfully accused VIP ofleficient sales performance.
(See idat 1 13, Pg. ID 4-5.)

e Volvo refused to permit VIP to open a Mack Trucks, Inc.
franchise. $ee idat 1 14-16, Pg. ID 5-6.)

e Volvo threatened to terminatel®’'s franchise without good cause.
(See idat 121, Pg. ID 8.)

e Volvo arbitrarily and capriciously applied its internal policies to
VIP in an attempt to fae VIP out of businessSée idat {§ 22-23,
Pg. ID 8-9.)

e Volvo wrongfully sent VIP a noticef termination for the Dealer
Agreement. $ee idat 1 27, Pg. ID 10.)

VIP’s tortious interference clains¢e id.at Count V, {1 56-60, Pg. ID 19-
20), in its entirety, provides as follows:

56. VIP repeats the foregoinglleations of this Verified
Complaint against Volvo as ifcorporated fully herein.

57. Volvo's wrongful acts have tardusly [sic] interfered with the
present and prospective economadvantage of VIP in
operating a thriving Volvo Truck dealership and with VIP’s
relationships with employees, costers, suppliers, and others.
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This tortious interference hasaused, and will continue to
cause, VIP ongoing material harm if not enjoined.

58. Volvo has engaged in immordlegal and unethical bad faith
conduct throughout theourse of its reonship with VIP.

59. Volvo has refused to objectiyetvaluate the market area/AOR
given the available productugplied to Volvo [sic] and the
limitations of this market and customer demand.

60. Volvo has adopted an arhity, capricious, and inequitable
system for measuring sales penfiance penetration by VIP in a
bad faith attempt to pretextia and constructively terminate
the franchise and deprive VIP tbfe value of its franchise.

GOVERNING LEGAL STANDARD

Rule 12(b)(6) provides for dismissal afcomplaint when a plaintiff fails to
state a claim upon which relief can be grdntd~ed. R. CivP. 12(b)(6). “To
survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘stadeclaim to relief that iplausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678, (2009) (quotimgll Atl. Corp. v. Twombly550 U.S.
544, 555 (2007)). A claim is faciallglausible when a plaintiff pleads factual
content that permits a court to reasonabfer that the defendant is liable for the
alleged misconductld. (citing Twombly 550 U.S. at 556). When assessing the
sufficiency of a plaintiff's claim, a digtt court must accept all of a complaint's
factual allegations as trueSee Ziegler v. IBP Hog Mkt., In@249 F.3d 509, 512
(6th Cir. 2001). “Mere conclusions,” howar, “are not entitled to the assumption

of truth. While legal onclusions can provide the complaint's framework, they
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must be supported bwydtual allegations.”lgbal, 556 U.S. at 664. A plaintiff must
therefore provide “more than labels arahclusions,” or “a formulaic recitation of
the elements of a cause of actiagn’survive a motion to dismissTwombly 550
U.S. at 556. “Threadbare recitals of #lements of a cause of action, supported
by mere conclusory statements, do not suffidd.”

ANALYSIS

“In Michigan, the elements of taous interference with a business
relationship are: 1) the existence of dd/édusiness relationship or expectancy; 2)
knowledge of the relationship or expectarmy the part of th defendant; 3) an
intentional interference by the defendainducing or causing a breach or
termination of the relationship or expaaty; and 4) resultant damage to the
plaintiff.” Bhan v. Battle Creek Health Sy5879 Fed. App’x 438, 443 (6th Cir.
2014) (citingCedroni Assocs., Inc. v. Tomblams Harburn Assocs., Architects &
Planners, Inc.821 N.W.2d 1, 3 (Mich. 2012)).

VIP’s tortious interference claim ifa because VIP has not sufficiently
alleged that Volvo’'s conduct induced oaused the termination of any of its
(VIP’s) business relationships or expectasci Specifically, VIP’s Complaint does
not contain any factual allegations thatprbven, would estdish that any person
or entity declined to do business withP/and/or terminated relationship with

VIP because of any act or omission byl Indeed, whileVIP alleges in the
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most general sense that Volvo has nieed with VIP’s réationships and/or
expectancies with its “employees” atalistomers,” nowherdoes VIP allegéacts
showing that Volvo’s conduct actuallyterfered with the relationship between
VIP and these individuals. Simply put]P’s allegations amount to bare legal
conclusions that are “not entitléd the presumption of truth.’Maiberger v. City
of Livonig 724 F. Supp. 2d 759, 778 (E.D. &¥li 2010) (dismissing tortious
interference claim because, among oth&ings, allegations of improper
interference were “mere conclusions”). VIP has thus failed to state a viable
tortious interference claim.See Ahmed v. Waterman Steamship C@3p2 F.
Supp. 2d 923, 928 (E.D. Mich2005) (dismissing tddus interference claim
because plaintiff failed to allege facshowing a breach or termination of a
relationship or expectancy).

VIP’s tortious interference claim #ars from an additional and equally
fundamental flaw: it is a mere restatemenit®tbreach of contract claim, and it is
simply “no tort tobreach a contract.”"Palmer v. Nationwide Mut. Ins. C®45
F.2d 1371, 1375 (6th Cir. 1991) (quotiBgttista v. Lebanon Trotting Ass’'638
F.2d 111, 117 (6th Cir. 1976)). More siieally, the conducbn which VIP bases
its tortious interference claims is wrongf(if at all) only because it allegedly
breached the parties’ agreement; absentitireement, VIP would have no basis to

object to Volvo’s alleged conduct. anstance, VIP complains that Volvo



wrongfully refused to supply VIP with cemavehicles, assigned VIP an unfairly
large Area of Responsibility (“AOR”), andhiled to fairly apply its internal
policies to VIP. SeeCompl., ECF #1 at {{ 13, 17, 23, Pg. ID 4-5, 6-7, 9.) But if
the parties did not have a contract, Wmlwould not have had an obligation to
supply any vehicles to VIP, to assign ah@R to VIP, or to apply its policies to
VIP in any manner. Under settled Michigamv, a tort is a wrong “independent of
a contract,”Churchill v. Howe 152 N.W. 989, 991 (Mich. 191%)and VIP’s tort
claim fails because it is entirely dependapbn, not independent of, the parties’
contract. See Dinsmore Instrument Co. v. Bombardi®&9 F.3d 318, 321 (6th Cir.
1999) (affirming summary judgment agaip&intiff on tortious interference claim
on ground that the claim “[arose] outtbie contractual arrangent between” the
parties);Johnson v. Bank of America Cqrg013 WL 664906, at *3 (W.D. Mich.
2013) (dismissing tortious interferencéaim that was bsed upon defendant’s

alleged breach of its contractual obligationB)actor Farm and Supply, Inc. v.

1 Although Churchill was decided 100 years aghe Michigan Supreme Court
recently cited that decision for the rullkeat a tort must be independent of a
contract. See Loeweke v. City of Ann Arp809 N.W.2d 553, 561 (Mich. 2011).
In the tortious interference context, thisle requires a plaintiff to identify
wrongful conduct by the defendant that‘s®mething more than mere breach of
contract.”"Windsor Securities, Inc. Hartford Life Ins. Cq 986 F.2d 655, 663-64
(3d Cir. 1993) (applying Pennsgnia law and Comment d tRestatement
(Second) of Tort§ 767 — aRestatemenprovision and comments that Michigan
courts have followedsee, e.g.Jim-Bob, Inc. v. Mehling443 N.W.2d 451, 463
n.27 (Mich. Ct. App. 1989)).



Ford New Holland, InG.898 F. Supp. 1198, 12QW.D. Ky. 1995) (dismissing
claim that tractor manufacter tortiously interfered with dealer's prospective
economic advantage when manufacturer “illpgg declined to renew dealership
agreement because, among other things, the claim “sound[ed] in contract, not
tort.”)?

CONCLUSION

For the reasons stated aboMelS HEREBY ORDERED that Volvo's
Motion (ECF #5) iSGRANTED and Count V of VIP’s Complaint (ECF #1) is
DISMISSED.

s/MatthewF. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: November 20, 2015

| hereby certify that a copy of tHeregoing document was served upon the
parties and/or counsel of record dlovember 20, 2015, by electronic means
and/or ordinary mail.

$Shawna C. Burns
CGase Manager
(313)234-5113

2 Some misconduct may constéuboth a breach of contract and a tort. For
instance, if a party contracted not thisparage another party (perhaps in a
settlement agreement) and then proceddegingage in a level of disparagement
that rose to the level of libel or skder, the offending anduct could be both a
breach of contract and a torThe conduct could be cadsred a tort because even
absent the contract, it would be wrongful. Here, however, for the reasons stated
above, Volvo’'s actions wodlnot have been wrongfldut for the fact that the
parties had entered intbe Dealer Agreement.
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