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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOSEPH FLANIGAN,
Plaintiff, Case No. 15-12504

Honorable Laurie J. Michelson

V.

COUNTY OF OAKLAND and S. PANIN,

Defendant.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTION TO DISMISS [5]

Plaintiff Joseph Flanigan alies that an Oakland Countyesiff's Deputy, Scott Panin,
tased, pepper-sprayed, and punchied for no reason. So Flanigan sued, asserting an excessive
force claim under 42 U.S.C. § 1983atst Panin and Oakland County.

Before the Court is Defendants’ motion to dismiss each of Flanigan’s claims. (Dkt. 5.)
After careful consideration of the briefs amditough review of the pleaujs and public record,
the Court finds that orargument will not aid in resolving the pending motiGeeE.D. Mich.

LR 7.1(f)(2). The Court agrees with Defendathiat Flanigan fails tadequately allege Monell
claim against Oakland County, so Count Il will Bsmissed without prejudice. But Count |
against Panin will survive the motion to dismiss, the Court disagrees with Defendants that
Flanigan’s guilty plea to resisting and obstragtiPanin during the same incident bars his suit

entirely.
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l.
A.

Plaintiff Joseph Flanigan alleges the follogiin his complaint. On July 21, 2013, he was
walking around Clarkston, Michigan, “minding rasvn business.” (Dkt. 1, Compl. 1 9.) As he
waited for his mother to pick him up, Defenddhtott Panin, an Oakhd County Sheriff's
deputy, approachedd( 11 9-10.) Panin did not spekFlanigan or “issue any commands,” so
Flanigan “proceeded to go awayld (11 10-11.)

Suddenly, without warning, Panin went affdanigan and tased him “multiple times.”
(Id. § 12.) After handcuffing Flanigan, Ra also pepper sprayed himd.(§ 13.) Panin then
punched Flanigan in the head while Flanigan was on the groahd] {4.) Panin also kneed
Flanigan in the back, causing him to vomid. (f 15.) Flanigan was thearrested and taken to
Oakland County Jailld. T 16.)

B.

Flanigan’s complaint declined to meorti that on August 29, 2013, because of charges
stemming from the same incident, he pled guilty to possession of marijuana and a violation of
Mich. Comp. Laws 8§ 750.81d(1), which makes iftetony to assault, batter, wound, resist,
obstruct, oppose, or endanger a per§erforming his or her duties.'SéeDkt. 7, Pl.’'s Resp.
Ex. B.) In documents filed with the Oakland Cou@lycuit Court, Flanigan described this as the
factual basis for his plea: “I ran away frothe police and had mahmyana [sic] — in my
possession.”ld.) (Although Defendants attack the suffiadgnof the Complaint, the Court may
consider other documents, such as Flanigguniky plea, becausi is a public recordSee New
England Health Care Employees Pension Fund v. Ernst & Young, 336°F.3d 495, 501 (6th

Cir. 2003),abrogated on other grounds by Merck & Co. v. Reynd&@8 U.S. 633 (2010).)



Flanigan filed his complaint in this Court on July 14, 2015. (Dkt. 1.) Count | asserts a
§ 1983 claim against Panin for raleged use of excessive for¢€ompl. 1 18-23.) Count Il
asserts aMonell claim against Oakland County for allegedly permitting “customs, practices,
and/or polices” that resulted in Panin’degked constitutional violation. (Compl. {1 24-30.)
Defendants filed their motion to dismiss émgust 20, 2015. (Dkt. 5.) The motion is fully
briefed 6eeDkts. 5, 7-8).

I.

When a defendant moves to dismiss pursuamuie 12(b)(6), the plausibility standard
articulated inBell Atlantic Corp. v. Twomb)y550 U.S. 544 (2007), amsshcroft v. Igbal 556
U.S. 662 (2009), governs. Under that standardpwat first culls legalconclusions from the
complaint, leaving only factual labations to be accepted as trigbhal, 556 U.S. at 679. The
inquiry then becomes whether the remaining assertof fact “allow[] the court to draw the
reasonable inference that the defendsifiable for the misconduct allegedd. at 678. Although
this plausibility threshold is more than ahé&er possibility that a defendant... acted

unlawfully,” it is not a “probability requirement.”ld. (quoting Twombly 550 U.S. at 556).
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Whether a plaintiff has presedtenough factual mattéo “nudg[e]™ his claim “across the line

m

from conceivable to plausible™ is “a contespecific task” requiring thi€ourt to “draw on its
judicial experience and common sengdgbal, 556 U.S. at 679, 683 (quotifigvombly 550 U.S.

at 570).



.
A.

Defendants first argue thateck v. Humphrey512 U.S. 477 (1990), bars Flanigan’s
claim because he pled guilty to charges stemming from the same incident for which he now
seeks damages. (Dkt. 5, Defs.” Mat.4.) The Court disagrees.

In Heck the Supreme Court held that a pldintannot assert a 8§ 1983 claim that would
“necessarily imply the invalidity” of an underlying criminal convictidieck 512 U.S. at 487.

The Court has since noted thatHeck it “stress[ed] the importanag the term ‘necessarily.”
Nelson v. Campbelb41 U.S. 637, 647 (2004)The mere fact that thconviction and the § 1983
claim arise from the same set of facts is irrelevant if the two are consistent with one another.”
Schreiber v. Mog596 F.3d 323, 334 (6th Cir. 2010). Hoxee, a §8 1983 claim could conflict

with a plaintiff's criminal conviction where J1“the criminal provision makes the lack of
excessive force an element of the crime” or (2)ctssive force is an affirmative defense to the
crime.” Id.

Defendants say that the first scenario applies here. (Defs.” Mot. at 7.) In particular,
Flanigan pled guilty to Mich. Comp. Laws7$0.81d(1), which provides that “an individual who
assaults, batters, wounds, resists, obstructs, eppos endangers a person who the individual
knows or has reason to know is performing hisenr duties is guilty of a felony.” Notably, that
provision does not expressly include as an elérmdack of excessive force. Defendants argue,
however, thaPeople v. Moreno814 N.W.2d 624 (Mich. 2012), cléed that the lawfulness of
the officer’s conduct (and thus the absence of &stge force) is an elesnt of that provision. In
Morenqg the Michigan Supreme dDrt held that Mich. Com Laws 8§ 750.81d(1) did not

“abrogate the common-law right tesist unlawful arrestsld. at 634. As the Michigan Court of



Appeals later observed, tiMoreno court “did not explicitly statein so many words, that the
lawfulness of the officers’ actions is an ‘elemaritresisting or obstructing a police officer,” but
“Iit is clear that undeMoreng as at common law, the prosecution must establish that the officers
acted lawfully as an actual element of the eriof resisting or obstructing a police officer under
MCL 750.81d.”People v. Quinn853 N.W.2d 383, 388 (Mich. Ct. App. 2014).

The Court finds it unnecessary to resolve whelereno and Quinrhave made a lack
of excessive force an element of Mich. CompwE& 750.81d(1). Even assuming that to be true,
Flanigan’s excessive force claim would not necessarily imply the invalidity of his guilty plea. As
a Sixth Circuit panel recently noted, tdeckto apply, “both the § 1988aim and the conviction
must arise out of the same evenfdrvin v. Campbell— F. App’x —, 2016 WL 97692, at *4
(6th Cir. Jan. 8, 2016) (citation omittedee also Cummings v. City of Akrdi8 F.3d at 682—
83 (6th Cir. 2005) (applyinddeck to bar an excessive force claim because “[tlhe struggle
between Cummings and the officers gave tsdoth Cummings’ assault conviction and the
excessive force claim, and the tare inextricably intertwined.”)in other words, “a claim that
excessive force occurred after the arrestee hasaéds or her resistan@eould not necessarily
imply the invalidity of a convictin for the earlieresistance.Bush v. Strain513 F.3d 492, 498
(5th Cir. 2008) (citing casesiny conclusion otherwise wouldean that “once a person resists
law enforcement, he has invited the police tfianany reaction or reibution they choose,
while forfeiting the right to sue for damage&ée VanGilder v. Baked35 F.3d 689, 692 (7th
Cir. 2006).

Here, Flanigan’s complaint and the factumdsis of his guilty plea suggest that his
excessive force claim is not “inextricably intemwed” with his plea. When Flanigan pled guilty

to marijuana possession and resgtitanin, he specified this astfactual basis for his plea: “I



ran away from the police and had marijhuana] [siegn my possession.” (Pl.’'s Resp. Ex. B.)
Similarly, in his complaint, Flanigan allegesittonce Panin approached, before Panin used any
force, Flanigan “proceeded to go away from” Panin. (Cofffpll0-11.) The Complaint goes on
to allege that Panin “proceeded to go afterrRifiiand tased Plainfifmultiple times without
warning and without any lawfyustification whatsoever.”SeeCompl. { 12.) If Flanigan’s
allegations ended there, assuming that hes @f guilty to Mich. Comp. Laws § 750.81d(1)
compels the conclusion that Paisi conduct was lawful at théme that Flanigan resisteHeck
would bar the excessive force claim.

But the allegations do not end there. Indiddanigan alleges that once he was subdued,
Panin continued to use force. Flanigan claithat Panin pepper sprayed him after he was
handcuffed and that Panin punched &nded him while he was on the grounSie¢Compl. 11
13-14.) Thus, drawing all reasonalhferences in Flaniganfavor, the conduct underlying his
guilty plea—running away from Panin—came befarach of the basis of his excessive force
claim. In other words, even if Panin’s conduct Wasgful at the time of Rlnigan’s resistance, it
did not necessarily remain lawful after he was subdued.

Defendants argue thtte notion thaHeckrequires looking to the factual basis of a guilty
plea, not just the fact of the plea itself, is “novel” and “berefirof legal support or authority.”
(Dkt. 8, Defs.” Repl. at 1-2.) Buhe Sixth Circuit has appliedeckin exactly that way. For
example, inLucier v. City of Ecorse601 F. App’x 372, 374-75 (6t@ir. 2015), the Plaintiff
claimed that officers used excessive force winey tased him and slapped him in his basement
before bringing him to their patrol car, wkethey tased him agaifhough the plaintiff pled
guilty to resisting arrest based on that incident, the Court heldH#ekdid not apply because

“[tlhe factual basis of [thefuilty plea was never specifiedld. at 377. Thus, because it was



possible that the guilty plea “mayell have been wholly basexh” conduct after the officers’
force in the basement, “a judgment in Pldfigtifavor on his 8§ 1983 eessive force claims
would not necessarily invalidahis previous guilty pleald. at 377.

The same follows here. Flanigan’s complaamd guilty plea are consistent with the
conclusion that his guilty plea was based lhon conduct—resisting Panin by running away—
that occurred before Panin allegedly subdued Bnd used excessive force. As Flanigan’s
excessive force claim, if successful, would not necessarily invalidate his guiltyHelelagdoes
not apply here.

B.

Defendants next argue thataRlgan’s municipal liabilityclaim against Oakland County
is too vague and conclusory to withstand a orotio dismiss. (Defs.” Mot. at 10.) The Court
agrees.

“To prevail in a 8§ 1983 suit against a municipgla plaintiff must show that the alleged
federal right violation occurred becausf a municipal paty or custom.”Thomas v. City of
Chattanooga 398 F.3d 426, 429 (6th Cir. 2005) (citiMpnell v. Dep't of Soc. Sery<l36 U.S.
658, 694 (1978)). Flanigan’s complaint alleges that Oakland County permitted the following
policies or customs that resulted in the @dleé constitutional violations: (1) “[f]ailing to
adequately train and/or supervise its policeceffs so as to prevent violations of citizens’
constitutional rights”; (2) “[flailhg to adequately train and/arpervise police officers regarding
the proper use of force”; (3) “[flailing to adequlgtsupervise, review,ral/or discipline police
officers whom Defendant County of Oakland knewshould have known were violating or were
prone to violate citizens’ constitutional rights, thereby permitting and/or encouraging its police

officers to engage in illegaloaduct”; and (4) “[flailing to adequdtetrain and/or supervise its



police officers in the proper poles and procedures for effectumgtian arrest without the use of
excessive force.” (Compl. 1 27.)

Flanigan characterizes these'dstailed factual allegations(Pl.’s Resp. at 14.) But they
are not. The second and fourtheghtions noted above say esgalyt the same thing: Oakland
County failed to adequately traor supervise its depuseto prevent the type of violation that
Flanigan alleges happened here, excessive fduceg an arrest. The first allegation simply
states that more broadly: Oakld County failed to train orupervise its officers to prevent
violations of constitutional rights. These are noghmore than “formulaic recitation[s]” of one
of the elements of Flanigan’s claim, iffscient to withstand a motion to dismisSee Igbal556
U.S. at 678, 681. More specificallpne way a plaintiff can demonstrate an illegal policy is by
showing the “existence o& policy of inadequatdéraining or supervision."See Burgess V.
Fischer, 735 F.3d 462, 478 (61ir. 2013) (citingThomas v. City of Chattanooga98 F.3d 426,
429 (6th Cir. 2005)). And here, Flanighas alleged nothing methan that.

Flannigan’s third allegation—that Oaklandounty failed to supervise, review, or
discipline officers the county “knew or should have known weotating or were prone to
violate citizens’ rights” fares no better. This too simply recites in conclusory fashion what is
generally required to shoa municipality’s deliberate indiffence: “proof that the municipality
was aware of prior unconstitatial actions by its employees and failed to take corrective
measures,Miller v. Calhoun Cty,.408 F.3d 803, 815 (6th Cir. 200@)tation omitted). Flanigan
does not say when or how OakH County learned of the prianconstitutional acts. Nor does
he identify the acts or say how Oakland Countydhed them. Thus, Flanigan has again simply
recited an element of his claim—deliberate indéfece is an element ofadequate training and

inadequate supervision akaé of municipal liability.See Amerson v. Waterford Twp62 F.



App’x 484, 492 (6th Cir. 2014) (“Similar to the faiksto-train inquiry . . . to sustain a failure-
supervise claim, the plaintiff must show that titg acted with deliberatedifference to the risk

of [the constitutional violation] and that its deliberate indifference was the ‘moving force’ behind
the assault”) (internal quotation marks omitted).

Flanigan cites only one case to urge that his allegations are sufficient to withstand
Defendants’ motion to dismiss, an unpublished opiniaveReak v. City of Flintet al, No. 10—
14110 (E.D. Mich. filed Oct. 13, 2010)SéePl.’s Resp. at 15; Pl.’s Resp. Ex. D.) But that
opinion is not bindingn this Court. AndMicPeakwas one of many cases in which the law firm
representing Flanigan has made substantially similar boilerplate allegations against a
municipality. Granted, the court iMcPeakfound these allegations sufficient to withstand a
motion to dismissld. Yet as another judge in this distriater observed, the opinion McPeak
is unpersuasive because it reliedJames v. City of Cincinnatb21 F.3d 555 (6th Cir. 2008),
which did not address the sufficiency of tieéevant municipal liability claim under tAavombly
andlgbal standardSeeCurney v. City of Highland PaykNo. 11-12083, 2012 WL 1079473, at
*4 (E.D. Mich. Mar. 30, 2012). Thus, the court@urneydismissed a § 1983unicipal liability
claim based on allegations neaidigntical to Flanigan’s, noting &h a plaintiff “cannot allege a
municipal liability claim hoping that discovemyill reveal facts to support the claimd. at 5;
but see Amerson v. Twp. of Waterfd¥d. 12-10375, 2012 WL 5948044, at *3 (E.D. Mich. Nov.
28, 2012) (denying motion for judgment on the pleadings for substantially similar allegations);
Young v. City of Highland PayiNo. 11-12780, 2011 WL 5215154, at *3 (E.D. Mich. Nov. 2,
2011) (denying motion to dismiss for substantiaiynilar allegations). The Court finds the
approach inCurneyis more persuasive thavicPeakbecause it is more consistent with the

standards undefwomblyandIgbal. See Holliday v. Wells Fargo Bank, N369 F. App’x 366,



372 (6th Cir. 2014) (“It is welbkettled that a party cannot ‘uee discovery process to obtain
[the facts it needs to suppats claim] after filing suit’™) (alterations in original) (quotingew
Albany Tractor, Inc. v. Louisville Tractor, In&50 F.3d 1046, 1051 (6th Cir. 2011)).

In sum, because the Court does not have tgpaesetrue Flanigan’s “legal conclusion[s]
couched as a factual allegation[dgbal, 556 U.S. at 678, the Couttbes not find it plausible
that any municipal custom, policy, or praetiwas the moving force behind Deputy Panin’s
alleged use of excessive force. As no facalldgations support Flanigan’s legal conclusions
surrounding his claim against Oakland Countyhhbe failed to state a claim upon which relief
can be granted.

V.

For the reasons stated, Defendantotion to dismiss (Dkt. 5 DENIED as to Count |
and GRANTED as to Count Il. Count II, dwrDefendant Oaklan€ounty, are DISMISSED
WITHOUT PREJUDICE.

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: January 26, 2016

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by electromheans or U.S. Mail on January 26, 2016.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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