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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION
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MICHIGAN, on behalf of its members,
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on behalf of its members,
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V.
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Indiana corporation, andrINITY
HEALTH-MICHIGAN, a Michigan

corporation,

Defendants,
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CATHoOLIC MEDICAL ASSOCIATION, On
behalf of its members,HRISTIAN
MEDICAL AND DENTAL ASSOCIATION, On
behalf of its members, MERICAN
ASSOCIATION OFPRO-LIFE
OBSTETRICIANS ANDGYNECOLOGISTS

on behalf of its members, and
CONCERNEDWOMEN FORAMERICA, ON
behalf of its members

Proposed Defendant-Intervenors

/
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UNITED STATES DISTRICT COURT JUDGE
GERSHWINA. DRAIN

UNITED STATES MAGISTRATE JUDGE
R.STEVEN WHALEN

OPINION AND ORDER GRANTING PROPOSEDDEFENDANT -INTERVENORS'
MOTION TO INTERVENE [24] IN PART AND DENYING PROPOSED DEFENDANT -
INTERVENORS’ MOTION TO INTERVENE IN PART
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|. INTRODUCTION

The American Civil Liberties Union and the American Civil Liberties Union
of Michigan (collectively “Plaintiffs”) filed the instant action against Trinity
Health Corporation and ihity Health-Michigan (ctectively “Defendants”) on
July 23, 2015SeeDkt. No. 1.

Currently before the Court is a Motion ltaervene [24] filed by the Catholic
Medical Association, the Christian Medi@nd Dental Association, the American
Association of Pro-Life Obstetriciansn@d Gynecologists (collectively “Medical
Applicants”), and Concerned Womenr fAmerica (“CWA”). The Motion was
filed on December 16, 2015.

For the reasons discussed below, the Motion to InterveBRANTED IN

PART.

Il. BACKGROUND
On July 23, 2015, Plaintiffs brougkhe instant action against Defendants
seeking declaratory and injunctive reli€eeDkt. No. 1. An amended complaint
was filed on October 1, 201%eeDkt. No. 4. Plaintiffs claim that Defendants’
policy directives violate the Emergenbedical Treatment and Active Labor Act,
42 U.S.C. § 1395dd (“EMTALA”") and th Rehabilitation Act, 29 U.S.C. § 794

(“Rehab Act”).Id.



The Plaintiffs allege that the policgirectives at issue in the underlying
litigation prevent Defendants’ parti@png hospitals fron terminating a
pregnancy, even if such act wouldlstize a patient during an emergenid;.at 8
(Pg. ID No. 22). In filing the action, Pl#iffs seek to enjoin Defendants from
“withholding appropriate stabilizing treatme including pregnancy termination,
from women with pregnancy-relatemergency medical conditionsd’ at 16 (Pg.

ID No. 30).

The Medical Applicants mresent three nonprofit organizations of Catholic,
Christian, and otherwise ‘pro-life’ physams and allied healthcare professionals,
each with thousands of membe$eeDkt. No. 24 at 14-17 (Pg. ID No. 368-71).
All of the organizations oppose the practice of abortion, and all of the
organizations have members affid with Defendants’ hospital&d. Concerned
Women for America is the largest public policy women’s organization in the
United States, with members from all 50 staties.at 19 (Pg. ID No. 373). “Some
of CWA’s members have a religiou®rwiction to only seek healthcare from
providers like Trinity hospitals that do not perform abortiots.”

On December 16, 2015, the proposedriugnors filed the present motion to

intervene in the litigation.



[Il. LAwW AND ANALYSIS
The movants argue they have a righini@rvene under Rule 24(a)(2). Rule
24(a)(2) states:

On timely motion, the court must qmeit anyone to intervene who . . .
claims an interest relating to theoperty or transaction that is the
subject of the action, and is sdusited that disposing of the action
may as a practical matter impair onpede the movant’'s ability to
protect its interest, unless existipgrties adequately represent that
interest.

Fed. R. Civ. P. 24(a)(2).The movants must satisthe following four elements
“before intervention as of right will be granted:
1) timeliness of the application to intervene
2) the applicant’s substantikdgal interest in the case
3) the impairment of the applicant’s iaty to protect that interest in
the absence of intervention, and
4) inadequate representation of tiaerest by parties already before
the court.”
Michigan State v. Miller103 F.3d 1240, 1245 (6th Cir. 1997).
In the alternative, the movantsgae they may intervene under Rule
24(b)(1). Rule 24(b)(1) states:
On a timely motion, the court maynpa@t anyone to intervene who . . .
has a claim or defense that shavath the main action a common
guestion of law or fact.
Fed. R. Civ. P. 24(b)(1)(B “To intervene permissiyz a proposed intervenor

must establish that the motion for intertien is timely and alleges at least one

common question of law or factUnited States v. Michigam24 F.3d 438, 445



(6th Cir. 2005). “Once these two requiremntee are established, the district court
must then balance undue delay and prejuttidee original parties, if any, and any
other relevant factors to determine whethe the court’'s dicretion intervention
should be allowed.Id.

Here, the parties agreeaththe motion is timely for the purposes of both

Rule 24(a) and (b).

A. Intervention by Right
To intervene in this action as ofght, each movant must meet the
requirements set out by Rule 24(a)(The Court, having found the Motion is
timely, must look to the three remaining farst (1) the substantial legal interest of
each movant in the action, (2) whether or thet ability to protect that interest will
be impaired, and (3) whether the cutrgrarties inadequately represent that

interestMiller, 103 F.3d at 1245.

a. Substantial Legal Interest
The Sixth Circuit has “opted for a rathexpansive notion of the interest
sufficient to invoke intervention of rightfd.; see also Bradley v. Milliker828
F.2d 1186, 1192 (6th Cir. 1987) (“[T]hi®wrt has acknowledged that ‘interest’ is
to be construed liberally.”). Furthermoran intervenor need not have the same
standing necessary tnitiate a lawsuitld. “The inquiry intothe substantiality of

the claimed interest is necessarily fact-specifitd. Generally, “the rules
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governing intervention are ‘construed lbdbain favor of the applicants.’ 1d. at
1246 (quotingdaho Farm Bureau Fed’'n v. Babhi%8 F.3d 1392, 1397 (9th Cir.
1995)). However, at the very least, theenest “must be significantly protectable.”
Grubbs v. Norris 870 F.2d 343, 346 (6th Cir. 1989) (citibgpnaldson v. United
States400 U.S. 517, 531 (1971)).

In Grubbs the Sixth Circuit held that the movant, the Metropolitan
Government of Nashville, had the requisitirect and substantial interest in the
litigation” because the litigation causedetinmate population at the movant’s
facilities “to swell substantily beyond what it otherwise would have been .Id.”
at 346—-47. In other word#e litigation had a direct impact on the movant’s day-
to-day activities because it “materiallyorsen[ed] the already overcrowded
conditions there” and that “is agsiificantly protectable interestld.

The Sixth Circuit has also indicatedat “public interest groups who are
regulated by the new law, or, similarblghose members are affected by the law,
may likely have an ongoingdal interest in its enfoemment after it is enacted.”
Northland Family Planning Clinic, Ingv. Cox 487 F.3d 323, 345 (6th Cir. 2007)
(citing Grutter v. Bollinger 188 F.3d 394, 401 (6th Cir. 1999) (finding that
proposed intervenors, whaere applicants to Univsity of Michigan, had a

substantial legal interest indlschool’'s admissions process)).



I. The Medical Applicants

The Medical Applicants each have memdthat work at Trinity hospitals
who are governed by Trinity’s directiveBkt. No. 24 (Exhibit A, B, and C). The
Medical Applicants represent more thast policy advocates. As was the case in
Cox the Medical Applicants are groupwhose members are affected” by the
policy. Cox 487 F.3d at 345.

In Cox, a public interest group moved itwtervene in a lawsuit filed by a
healthcare clinic to prevent the enforearh of a law that banned partial-birth
abortions.ld. at 327. The Sixth Circuit re-affirmed the principal Miller that
“rules governing intervention are ‘construlebadly in favor of the applicants.” ”
Id. at 344 (quotindMiller, 103 F.3d at 1245). The Sixth Circuit further noted that if
“the statute regulated [the public interegbup] or its members, [they] would
likely have a legal interestnuch like the intervenors iGrutter who were
applicants to the Unersity of Michigan.”ld. at 345.

Here, the Medical Applicants represenembers that araffected by the
policy directives of the Defendants’ hospstan a daily basis. The outcome of the
litigation could have an effecin the day-to-day aspect tbieir duties as healthcare
professionals. Accordingly, finding théte Medical Applicants are regulated by

the policy directives at issue, the Mediégiplicants are abl¢o intervene as of

right.



ii. Concerned Women for America

The CWA argues that they have abstantial interest in the litigation
because “its members choose medisalvices from providers that do not
participate in abortion.” Dkt. No. 24 at 26 (Pg. ID No. 380). This argument is
without merit. At a fundamental levelhe argument confuses the scope of the
proposed ‘right’ that is at stake for ti&VA. The applicants have, as all citizens
do, a right to choose their healthcareyider. However, the right to choose a
provider does not guarantee that their iggaisician of choice must be provided to
them. See generally Planned ParenthoodSufutheastern Pennsylvania v. Casey
505 U.S. 833, 887 (1992) (finding th#te right of choice does not grant a
constitutional right to the chosen “on demand.”).

While the CWA’s members have a rigiot search for health care providers
that do not provide abortions, they do notda protectable interest in maintaining
a health care provider's policy direas. Should Trinity Health choose to
renounce its religious affiltaon and voluntarily begin tallow abortions to be
provided as a service, the CWA would notéa cause of action for a violation of
its right to an abortion-free healthcare pd®n. However, this is the principle the
Court would necessarily be adoptingsld CWA'’s argument be accepted.

The applicants provide se¢n examples of federalgislation they assert to

be illustrative of Congress’stent to protect a patientability to choose a health



care provider that does not provide abortidBseDkt. No. 24 at 27-29 (Pg. ID

No. 381-83). However, not one of thesamples can change the fact that the
argument, when distilled, represents nothing more than an ideological opposition
to Plaintiffs’ action. The Sixth Circuit lsamade clear that where “an organization
has only a general ideological interesthe lawsuit . . . and the lawsuit does not
involve the regulation of the organizatisntonduct . . . such an organization’s
interest in the lawsuit canndbe deemed substantialCoalition to Defend
Affirmative Action v. Granholpb01 F.3d 775, 782 (6th Cir. 2007). Accordingly,

the CWA may not intervene as of right.

b. Impairment of Interest

“To satisfy this element of the interv@n test, a would-be intervenor must
show only that impairment of its substahtegal interest is possible if intervention
is denied."Miller, 103 F.3d at 1247. “This burden is minimdtl”

As noted above, the Medical Applicants have an intereghe continued
enforcement of the hospital policy. The policy directives regulate their day-to-day
decisions and activities. Should Plaintiffisevail, the litigation would result in the
termination of some of those policy ditees. Denying the Medical Applicants the
ability to intervene would prevent them fnoprotecting that interest. Accordingly,

this prong of the analyslsas been satisfied.



c. Inadequate Representation

“Although a would-be intemmor is said to shouldéhe burden with respect
to establishing that its interest is noegdately protected by the existing parties to
the action, this burden ‘is minimal becauises sufficient that the movant[ | prove
that representation may be inadequatédifler, 103 F.3d at 1247 (quotirignton
by Arnold v. Commissioner of Hdaand Environment, State of Ten@73 F.2d
1311, 1319 (6th Cir. 1992)). “One is not required to show that the representation
will in fact be inadequate.ld. In Miller, the Sixth Circuit found that “it may be
enough to show that the etirgy party who purports teeek the same outcome will
not make all of the prosptee intervenor’s argumentsld. This is a low bar.

Here, the Defendants and the Medicalphcants are situated differently.
Because Medical Applicants represemdividual healthcare providers, they may
be able to present different argumentsptotect their specific interests in the
litigation. Furthermore, Defelants and Medical Applicansiand in disagreement
over whether or not the Medical Applidcahnmembers may be forced to perform
abortionsCompareDkt. No. 24 at 22—-23 (Pg. ID No. 376—74¥ith Dkt. No. 15 at
21 (Pg. ID No. 121). This difference signatsthe Court thaDefendants do not
intend to make the same argumemsoposed by the Medical Applicants.
Accordingly, this final prong has beentished and the Medical Applicants may

intervene as of right.
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B. Permissive Intervention

The decision to grant permissive intemion rests with the discretion of the
Court. American Special Risk Ins. Co. ex 1@buth Macomb Disposal Authority v.
City of Centerling69 F. Supp. 2d 944, 955 (E.D. Mich. 1999). “In exercising its
discretion, the court shall consider whether intervention will unduly delay or
prejudice the adjudication of the rights oktbriginal parties.” Fed. R. Civ. P.
24(b)(3). In order to intemne permissively, the proposidervenor must establish
at least one common question of law or fétithigan 424 F.3d at 445.

As stated above, the Medical Applicamigve demonstrated that they have
an interest in the current litigation. Whet the Defendants’ policy directives are
in violation of EMTALA or the Rehab Amresents a question of law common to
the action. The Court finds that everMgdical Applicants could not intervene as
of right, they may be pmitted to intervene under Feld. Civ. P. 24(b)(3).

On the other hand, as stated above ,GhVA has not demonstrated that there
are common questions of law or factrthermore, becaushe CWA members are
not regulated by the policy directives atus, the Court believes that allowing the
CWA to intervene would only serve tmnecessarily complicate the management
of the case, causing undue delay. Accorgingermissive intervention will not be

granted to the CWA.
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V. CONCLUSION

For the reasons discussed above, the Motion to Intervene [24]
GRANTED IN PART andDENIED IN PART .

IT IS HEREBY ORDERED that the Catlic Medical Association, the
Christian Medical and Dental Associaticand the American Association of Pro-
Life Obstetricians and Gynecologists ntsg/allowed to intervene in the action.

IT IS FURTHER ORDERED that th€oncerned Women for America may

not intervene in the present action.

Dated:March10,2016 /s/GershwirA Drain
Detroit, Ml HoN. GERSHWINA. DRAIN
Unhited States District Court Judge

-12-

IS



