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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

AMERICAN CIVIL LIBERTIESUNION, On
behalf of its members, and
AMERICAN CIVIL LIBERTIESUNION of
MICHIGAN, on behalf of its members, Case No. 15-cv-12611
Plaintiffs, UNITED STATES DISTRICT COURT JUDGE
v GERSHWINA. DRAIN
UNITED STATES MAGISTRATE JUDGE

TRINITY HEALTH CORPORATION an
N R.STEVEN WHALEN

Indiana corporatioret al,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION TO DisMmiss [15]
|. INTRODUCTION

The American Civil Liberties Union d¥lichigan commenced this action, on
behalf of their members, on July 23, 80dgainst Trinity Health Corporation and
Trinity Health-Michigan (“Defendants”)SeeDkt. No. 1. On October 1, 2015,
Plaintiffs filed an Amended Complaindding the American @il Liberties Union
(“ACLU") as a Plaintiff. SeeDkt. No. 4. Currently bef@ the Court is Defendants’
Motion to DismissSeeDkt. No. 15. This matter is iy briefed. The Court held a
hearing on April 7, 2016, and heard osajument on the motion. For the reasons

discussed below, the Motion will i &RANTED.
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Il. BACKGROUND

Defendant Trinity Health Corporationtise parent corporation of a Catholic
health care system, which includes hospifal multiple states. Dkt. No. 15 at 13
(Pg. ID No. 113). Among the purposes ofnlty Health Corporation is carrying
out the healthcare mission of Catholic Hedllimistries on behalf of and as an
integral part of the Roman CatlwChurch in the United Statelsl. Trinity Health-
Michigan is a subsidiary of Trinity Hdth Corporation thabwns and operates
Catholic hospitals and provides other healthe services in thatate of Michigan.
Id.

The Defendants Trinity ealth Corp. and Trinity Elalth-Michigan adhere to
a policy known as the Ethical and Retigs Directives for Catholic Health
(“Directives”), published by the United &es Conference of Catholic Bishops
(“USCCB”). Id. Directive 45 states: “Abortion (that is, the directly intended
termination of pregnancy be viability or the directlyintended destruction of a
viable fetus) is never permittedd. at 14 (Pg. ID No. 114).

The ACLU and the ACLU of Michigan(collectively “Plaintiffs”) are
membership organizations with membergwery state where a Defendant hospital
with an emergency department iscdbed. Amended Complaint Y 7, 9. The
members include women in those stard® are currently pregnant, have been

pregnant in the past, and magcbme pregnant in the futudd. 1 8, 10, 38, 41—



42. At least one of Plaintiffs’ memlsethas suffered emergency complications
during her pregnancy that required thertimation of her prgnancy in order to
stabilize her condition.

Plaintiffs allege that women—inafling at least one of Plaintiffs’
members—have suffered sevéram as a result of Defdants’ adherence to the
Directives. Furthermore, Plaintiffs afje that women—including at least one
member who is currently pregnant—arerigk of sufferingsimilar harm should
their pregnancies suffer complications in the future.

The Plaintiffs seek deatatory judgment that Defendants’ adherence to the
Directives is in violation of the Emgency Medical Treatent and Active Labor
Act (“EMTALA”"), 42 U.S.C. § 1395dd, anthe Rehabilitation Act (“Rehab Act”),
29 U.S.C. 8§ 794(a). Plaintiffs further semjunctive relief toprevent Defendants
from further adherence to th&rectives that allegedly stand at odds with federal
statutory law. Defendants argue that Pléiimiack standing anbave failed to state

a claim under the statutes.

[ll. LEGAL STANDARD
Defendants argue that the Plaintifésk standing, and thus the Court does
not have subject matter jurisdictiomnder Federal Rule of Civil Procedure
12(b)(1). The Defendanteave also raised additial challenges pursuant to

Federal Rule of Civil Ricedure 12(b)(6). Howeveithe Court is “bound to



consider the 12(b)(1) motion first, sintee Rule 12(b)(6) challenge becomes moot
if this court lacks suleict matter jurisdiction.Moir v. Greater Cleveland Regional
Transit Authority 895 F.2d 266, 269 (6th Cir. 1@9 “Where the subject matter
jurisdiction is challenged pursuant to [Rule 12(b)(1)], the plaintiff has the burden
of proving jurisdiction in ader to survive the motionGeneral Retirement System

of City of Detroit v. SnydeB822 F. Supp. 2d 686, 693 (E.D. Mich. 2011).

“Motions to dismiss for lack of ubject matter jurisdiction fall into two
general categories: facial attacks and factual attatksteéd States v. Ritchid5
F.3d 592, 598 (6th Cir. 1994). Whereas azidl attack is achallenge to the
sufficiency of the pleading itself, a factugttack challenges the factual existence
of subject matter jurisdictiond. Where the motion makedacial attack, the court
must construe the petition’s allegationstire light most favorable to the non-
moving party and take the matd allegations as truéd. Conversely, on a factual
attack, there is no presumption of truiness applied to factual allegations,
allowing the court to “weigh the evidence asatisfy itself as tohe existence of its
power to hear the casdd.

Here, Defendants are making a facatack to the sufficiency of the
pleadings. Therefore, the presumption othfulness applies to the allegations in
the complaint and the Court will view all factual disputes in the light most

favorable to the Plaintiffs.



V. DISCUSSION
“Article Ill of the Constitution limits tle jurisdiction of federal courts to
‘[c]lases’ and ‘[c]ontroversies.” 'Susan B. Anthony List v. Driehauk34 S. Ct.
2334, 2341 (2014). “In an attempt tovgi meaning to Article IlI's ‘case or
controversy’ requirement, theourts have developed a s=wiof principles termed
‘justiciability doctrines.” ” National Rifle Assoc. of America v. Maga¥82 F.3d
272, 279 (6th Cir. 1997)Those doctrines include both standing and ripeness.

Snydey 822 F. Supp. 2d at 693.

A. Article Ill Standing

“Before bringing a case in federal couatplaintiff must establish standing
to do so.”’Klein v. U.S. Dept. of Energy53 F.3d 576, 579 (6th Cir. 2014). The
law of Article Ill standing “serves to prewt the judicial process from being used
to usurp the powers of the political branchdd.”(citing Clapper v. Amnesty Int’l
USA 133 S.Ct. 1138, 1146 (2013)).

Plaintiffs have brought this lawsuit epresentative cagity on behalf of
their members. “An association has stagdio bring suit on behalf of its members
when its members would otherwise have standing to sue in their own right, the
interests at stake are germane to tlgawization’s purpose, and neither the claim

asserted nor the relief requested requiregtrticipation of individual members in



the lawsuit.”Friends of the Earth, Inc. v. Ldmlv Environmental Services (TOC),
Inc., 528 U.S. 167, 181 (2000).

“To establish Article Ill standing, a plaiff must show (1) an ‘injury in
fact, (2) a sufficient ‘causal conngen between the injury and the conduct
complained of,’ and (3) a ‘likelihood’ #t the injury ‘will be redressed by a
favorable decision.” 'Susan B. Anthony Lis134 S.Ct. at 2341 (quotifgujan v.

Defenders of Wildlife504 U.S. 555, 560 (1992)).

a. Injury In-Fact

“An injury sufficient to satisfy Article 1l must be ‘concrete and
particularized’ and ‘actual or imminenhot conjectural or hypothetical.” Id.
(quotingLujan, 504 U.S. at 560). “An allegation @fture injury may suffice if the
injury is ‘certainly impending,’ or there ia ‘substantial risk that the harm will
occur.” ” Id. (quotingClapper v. Amnesty Int'l USA33 S.Ct. 1138, 1148 (2013)).

Plaintiffs argue two theories of si@ding: (1) at least one of Plaintiffs’
members was denied appropriate treaimader EMTALA and the Rehab Act at
Defendants’ hospitals as a result of Dieectives, consequently suffering severe
injury; and (2) at least one member,ovivas pregnant at the time the case was
filed, had a history of severe pregieg complications requiring the directly

intended termination of the pre-viability pregnancy, and feared she would be



unable to get the care she needed if@fee again experiencedmplications. Dkt.
No. 32 at 15 (Pg. ID No. 435).

In response, Defendants argue that Ria&ntiffs have failed to plead any
past harm suffered with suffent particularity to gain standing. Dkt. No. 15 at 19
(Pg. ID No.) (“Here, the amended comptaitves not identify any individual that
suffered an injury, what that injury washere or when the injy occurred, or how
EMTALA and/or the Rehabilitation Act we violated.”). Further, Defendants
argue that any alleged future harm is $peculative to gain stding in the present

matter as of yetd.

I. Plaintiffs’ First Theory of Standing

Plaintiffs argue that “[clontrary to vat Defendants assert in their brief,
Plaintiffs have alleged nuenous past incidents where women (including at least
one of Plaintiffs’ members) were dedi appropriate tréaent” under EMTALA
and the Rehab Act. Dkt. No. 32 46 (Pg. ID No. 435). In the Amended
Complaint, Plaintiffs allege that

[a]t least one of RIntiffs members hasalready been denied

stabilizing treatment (terminatiorof the pregnancy) at one of

Defendants’ hospitals, in violatioof EMTALA, solely because that

treatment conflicted with the Directives.

Amended Complaint at 9,3B. The Amended Complainieges a violation of the

Rehab Act with neadentical phrasingSeeAmended Complaint at 13, 1 64.



“At the pleadings stage, general fadtallegations of ijury resulting from
the defendant’'s conduct mauwffice, for on a motion to dismiss we ‘presume that
general allegations embrace those spefdats that are necessary to support the
claim.” ” Lujan, 504 U.S. at 561 (quotingujan v. NationalWildlife Federation
497 U.S. 871, 889 (1990)). However, “ ‘g3t exposure to illegal conduct does not
in itself show a present case or comegsy regarding injunctive relief . . . if
unaccompanied by any continuing, present adverse effedtsjah, 504 U.S. at
564 (quotingLos Angeles v. Lyo61 U.S. 95, 102 (1983)3eeFieger v. Ferry
471 F.3d 637, 643 (6th Ci2006) (“In the context of declaratory judgment
action, allegations of past injury alone are not sufficient to confer standing. The
plaintiff must allege and/or ‘demonstrate actual present harm or a significant

possibility of future harm.” ”) (quotingPeoples Rights Org., Inc. v. City of
Columbus 152 F.3d 522, 527 (6th Cir. 1998)).

Here, Plaintiffs request dechory and injunctive reliefSee Amended
Complaint at 16. Therefore, even assuntimgt the complaint contains sufficient
factual matter to establish past actharm—considering the vagueness of the

allegation, this is dubious-h¢ allegations of paskposure to Defendants’ illegal

conduct is not sufficient to create standing.



ii. Plaintiffs’ Second Theory of Standing

Plaintiffs next argue that at least omember “was pregnant at the time the
case was filed, had a history of sevgmegnancy complications requiring the
directly intended terminain of a pre[-]viability pregnacy . . . lives in a county
where the only hospital was a Trinity Hospit@nd feared she would be unable to
get the care she needed if she once aggperienced complications.” Dkt. No. 32
at 15 (Pg. ID No. 435); Amended Complaat 10, T 43. Thdmended Complaint
also includes a similar passage with relgao the Rehab Act. Amended Complaint
at 14, 1 66. These are alléigas of future harm.

Defendants argue that the allegati@me too speculative to be considered
injury in-fact. In response, Plaintiffs rely @andusky County Democratic Party v.
Blackwell 387 F.3d 565 (6th Ci2004) for the proposition #t a harm that has yet
to materialize against an unidentified miger, “does not transform this Article 11|
injury into non-cognizable speculatiorDkt. No. 32 at 16 (Pg. ID No. 436).
However, Plaintiffs reliance cBanduskys misplaced.

In Sanduskythe Sixth Circuit held thahe Sandusky Democratic Party and
several labor unions had standing to bring a prospeclamn for their members’
voting rights even though they had “noeidified specific voters who will seek to

vote at a polling place that will be deedhwrong by election workers . . .1d. at



574. The Court of Appeals held that th@ms, resulting from human error, were
“inevitable . . . not speculative ormete; they are real and imminentd:

The concept of “imminence” distinguishes this case from th&aoldusky
Plaintiffs assert that

[g]iven the concreteness of the éht posed to Plaintiffs’ pregnant

member, coupled with the fact that of Defendantshospitals adhere

to the Directives; and the biolagl inevitability that women will

continue to become pregnant and that some of those women will

experience complications that requilee direct termination of their

pregnancy prior to viability, Plainfg’ allegations are sufficient to

show Article Il injury.
Dkt. No. 32 at 17-18 (Pg. ID No. 437-38ut this “inevitability” is only true
given an indefinite (if not an infite) timeline and membership list. Unlike
Sandusky where voting dates were fixed, there is no telling when Plaintiffs’
members are to suffer this harm. Pldfsticomplaint has only presented the Court
with a mathematical probability of harm. fuermore, the risk of Plaintiffs’ lone
pregnant member experiencing severmglications from her pregnancy does not
rise to the level of inevitability displayed iB8andusky Sanduskyinvolved the
inevitable likelihood that one of thousds of voters would be accidentally
identified as a non-resident, and mistdikemrned away from their polling place

by a volunteer on voting dayandusky387 F.3d at 574. In this case, Plaintiffs

cannot guarantee that their pregnaméember will experience complications,

-10-



choose to get treated at Defendants’ hospitals,even require hospitalization.
They have plead no facts, nor broughy anpplemental evidence to explain why
this member in particat faces a substantial ski of having pregnancy
complications. Given the events that mumsaterialize, herrisk of harm, as
currently plead, cannot be charatded as “certainly impending.Clapper, 133

S.Ct. at 1148.

B. Article Il Ripeness

Plaintiffs also request declaratojydgment. “Declaratory judgments are
typically sought before a completed lmy in-fact’ has occurred, but must be
limited to the resolution oén ‘actual controversy.” Snydey 822 F. Supp. 2d at
693 (quotingNational Rifle Assoc. of America32 F.3d at 279).

“When seeking declaratory relief, a plaintiff ‘must show actual present harm
or a significant probability of future harm in orderdemonstrate the need for pre-
enforcement review.’ Id. at 694. “ ‘Ripeness requires that the ‘injury in-fact be
certainly impending’ and ‘separates thomatters that are premature because the
injury is speculative and rganever occur from those that are appropriate for the

court’s review.’ "ld. (quotingNational Rifle Assoc. of America32 F.3d at 280).

! Plaintiffs do make note that the only hospitaher county is owned by Defendants, but this
does not discount the possibility that she mayenor may go into labor while in another
county etc.

11-



When challenging a health policy oasite, the Supreme Court has required
“a showing that ‘in discretand well-defined instancegparticular condition has or
is likely to occur in which the proceduprohibited by the Act must be used.” ”
Gonzales v. Carharb50 U.S. 124, 167 (2007). In this context, the Plaintiff should
identify “discrete factual circumstancetiiat are detailed by medical records or
other similarly concrete evidencelanned Parenthood Southwest Ohio Region v.
DeWine 64 F. Supp. 3d 1060, 1067 (S.D. Ohio 2014).

At issue in DeWine was an Ohio law that banned physicians from
administering or prescribing mifepristone to induce an abortion after thelaio
of pregnancy.ld. at 1062. The Plaintiffs argd that the restriction was
unconstitutional due to its failure to include an exception allowing mifepristone
abortions where necessary tof@ct a woman’s life or healthd. at 1063. The
Plaintiffs identified certain medical conditions—such as large uterine fibroids and
cervical stenosis—that would require thee of the banned protocol, else the
patients would have to undergo riskier surgical abortithat 1067. ThédeWine
court noted that both parties were able to articulate discrete instances in which an
off-label mifepristone abortro may be medically necessaty. Furthermore, the

DeWine court noted that “the articulatedraimstances are not hypothetical, as

Plaintiffs have alleged and the recantludes testimony thahey have patients

-12-



with the specified conditionsld. As a result, th®eWinecourt held that the claim
was ripe unde6Gonzalesld. at 1068.

Here, Plaintiffs have not identifiedmsilar circumstances. Plaintiffs have
not explained what medical conditions wopldce their members at risk, or if any
of their members have such a condition that would place them at risk. They have
only alleged that one of their membevas pregnant at the time the claim was
filed, and that other members will likellebome pregnant in the future. Obviously,
pregnancy alone is not a “particular corwfiti that requires theermination of said
pregnancy. To find the claim to be rifor review on the factpleaded before this
Court would be to grant a cause of actiorevery pregnant woman in the state of
Michigan upon the date of conception. Amtiagly, the allegediarm has not risen
beyond a speculative nature anaa ripe for review.

Having found that there is no subjecttteajurisdiction, the Court declines

to address the Defendants’ Motion to Dismiss urkazl. R. Civ. P. 12((6).

V. CONCLUSION
For the reasons discussed above, Ddd@ats’ Motion to Dismiss [15] is
GRANTED.
IT1S SO ORDERED.
Dated:April 11,2016 /s/IGershwirA Drain

Detroit, Ml HoN. GERSHWINA. DRAIN
Unhited States District Court Judge
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