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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GERALD D. TURNER,

#575843,
Case No. 15-cv-13059
Petitioner,
UNITED STATES DISTRICT COURT JUDGE
V. GERSHWINA. DRAIN
CATHERINE BAUMAN, UNITED STATES MAGISTRATE JUDGE
PATRICIA T. MORRIS
Respondent.

/

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF HABEAS CORPUS[1],
DENYING A CERTIFICATE OF APPEALABILITY, AND DENYING
L EAVE TO PROCEED /N FORMA PAUPERISON APPEAL
|. INTRODUCTION

Michigan prisoner Gerald D. Turner (“Petitioner”) has filepra se petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 225Hectipng his state criminal sentences. Petitioner
pleaded no contest to first-degree home irrgsarmed robbery, and armed robbery resulting in
serious injury in Case No. 13-248467-FC and to drmébery (which he refers to as carjacking)
in Case No. 13-248431-FC in the Oakland Countgu@i Court. He was sentenced, as second
habitual offender, to 10 to 30 years impris@mnon the home invasion conviction, concurrent
terms of 20 to 60 years imprisonment on theex robbery and armed robbery resulting in
serious injury convictions, and a concurremtrieof 15 to 60 years imprisonment on the armed
robbery (carjacking) conviction i2014. In his pleadgs, Petitioner assertsat the state trial
court mis-scored two offense variables of the state sengeguidelines.

Promptly after the filing of a habeas gien, the Court mustindertake a preliminary

review of the petition to determine whether “iaplly appears from the face of the petition and
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any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing 8 2254 Casase also 28 U.S.C. § 2243. If, aftgareliminary consideration,
the Court determines that the petitioner is nditled to relief, the court must summarily dismiss
the petition. Id.; see also Allen v. Perini, 424 F.2d 134, 141 (6th Cit970) (finding that the
district court has the duty to “screen opétitions that lack nré on their face).

A federal district court is authorized to summity dismiss a habeas corpus petition if it
plainly appears from the face thfe petition and any attached exits that the petitioner is not
entitled to federal habeas relieee McFarland v. Scott, 512 U.S. 849, 856 (1994(arson v.
Burke, 178 F.3d 434, 436 (6th Cir. 1999); Rule 4, RuBoverning § 2254 Cases. No response to
a habeas petition is necessary when the petgidmvolous, obviously lack merit, or where the
necessary facts can be determined from thitiqre itself without consideration of a response
from the State.Allen, 424 F.2d at 141Robinson v. Jackson, 366 F. Supp. 2d 524, 525 (E.D.
Mich. 2005).

After undertaking the review geired by Rule 4, the Courtniils that Petitioner is not
entitled to federal habeas rdlidccordingly, the Court willDENY the Petition for Writ of
Habeas Corpus [1]The Court will alsdDENY a certificate of appealability afdENY leave to
proceedin forma pauperis on appeal. A detailed Opinion a@tder setting forth the Court’s
reasoning is below.

I1. BACKGROUND

Petitioner’s convictions arise from an inaden which he and two co-defendants broke
into a house occupied by a couple in their segsrand robbed them. According to Petitioner,
while he was ransacking the house, the two co-defendants entered the victim’s bedroom,

demanded money, and one of the cceddfints pistol-whipped the victims.



On February 13, 2014, Petitioner pleaded noesirib the charges in exchange for an
agreement that his minimum sentence wontt exceed 20 years in prison. The parties
stipulated to the policeeports as a factual basis for thegl On March 1®014, the trial court
sentenced Petitioner, as a second habitual offetmi¢he aforementioned sentences. Petitioner
states that he was assessed 50 points for Offense Variable 7 (excessive brutality) and 10 points
for Offense Variable 10 (exploiting a vulnerabletim (age)). Trial counsel objected to the
scoring of those variables, but the trial courtrovied those objections. The court indicated that
it assessed 50 points for Offense Variable 7 becawss, if Petitioner did not touch the victims,
he assisted in the crime. &leourt indicated that it assedsE) points for Offense Variable 10
because the victims were in their 70's and thegisfors likely went to the house due to the age
of the victims, who were known by one of the co-defendants.

Petitioner filed an application for leave appeal with the Michigan Court of Appeals,
which was denied for lack of meritPeople v. Turner, No. 323388 (Mich. Ct. App. Oct. 16,
2014) (unpublished). Petitioner then filed anlagpion for leave to ap@é with the Michigan
Supreme Court, which was dediin a standard ordePeoplev. Turner, _ Mich. _, 863 N.W.2d
41 (May 27, 2015). Petitioner dated his fediérabeas petition on August 19, 2015 and it was
filed by the Court on August 26, 201%e Dkt. No. 1. In his pleading®etitioner challenges the
scoring of Offense Variables 7 and dithe state senteimg guidelines.

IIl. LEGAL STANDARD

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) amended 28
U.S.C. § 2254(d) to impose the followistandard of review for habeas cases:

An application for a writ of habeas pus on behalf of gerson in custody

pursuant to the judgment of a State coudllstot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the
adjudication of the claim—



(1) resulted in a decision that wamntrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that wiagsed on an unreasonable determination
of the facts in light of the evidenpeesented in the State court proceeding.

28 U.S.C. § 2254(d). For the first prong, “[a] statauirt’'s decision is ‘comary to’ . . . clearly
established law if it ‘applies alauthat contradicts the governitayv set forth in [Supreme Court
cases] or if it ‘confronts a set d&cts that are materially irgtinguishable from a decision of
[the Supreme] Court and nevertheless arrives aesult different from [this] precedent.”
Mitchell v. Esparza, 540 U.S. 12, 15-16 (2003per curiam) (quotingMlliams v. Taylor, 529
U.S. 362, 405-06 (2000)).

“[T]he ‘unreasonable applicatm prong of the statute permitsfederal habeas court to
‘grant the writ if the state court identifiesethcorrect governing legarinciple from [the
Supreme] Court but unreasonably applies that principle to the facts’ of petitioner's case.”
Wiggins v. Smith, 539 U.S. 510, 520 (2003) (quotingilliams, 529 U.S. at 413). Under this
second prong, “[a] state court’s determinatioat th claim lacks merit precludes federal habeas
relief so long as ‘fairminded jurists could disagree’ on the correctness of the state court’s
decision.”Harrington v. Richter, 562 U.S.86, 101 (2011) (quotingrborough v. Alvarado, 541
U.S. 652, 664 (2004)).

To obtain relief under thisecond prong, a petitioner stushow an unreasonable
determination of fact and that the resultingestadurt decision was “based on” that unreasonable
determinationRice v. White, 660 F.3d 242, 250 (6th Cir. 2012). However, a federal habeas court

must presume the correctness attestcourt factual determinatiorfSee 28 U.S.C. § 2254(¢e)(1).



A petitioner may rebut this presumption yith clear and envincing evidenceWarren v.
Smith, 161 F.3d 358, 360-61 (6th Cir. 1998).

Overall, “Section 2254(deflects the view that habeasrpos is a ‘guard against extreme
malfunctions in the state criminal justice syssemot a substitute for ordinary error correction
through appeal.”ld. at 102-03 (quotinglackson v. Virginia, 443 U.S. 307, 332, n.5 (1979).
Thus, in order to obtain habeas corpus fromdarf@ court, “a state poser must show that the
state court’s ruling on the claimibg presented in federal court was so lacking in justification
that there was an errwell understood and comprehende@xisting law beyond any possibility
for fairminded disagreementlt. at 103. However, a federal habeas court must presume the
correctness of state court factuatedeninations. 28 U.S.C. § 2254(e)(1).

I'V. DISCUSSION

Petitioner asserts that he is entitled to habebesf due to sentencing error — namely that
the state trial court erred in scoring Offensaisfale 7 (excessive brality) at 50 points and
erred in scoring Offense Variable 10 (vulneeabictim due to age) at 10 points. Petitioner
raised this claim on direct appeal and theestqpellate courts both denied leave to appeal.

The state courts’ decisions are neither coptia United States Supreme Court precedent
nor an unreasonable applicationfederal law or the facts. Claimghich arise out of a state trial
court’s sentencing decision are not normally ceghblie upon habeas review unless the petitioner
can show that the sentence imposed exceeded the statutory limits or is wholly unauthorized by
law. Lucey v. Lavigne, 185 F. Supp. 2d 741, 745 (E.D. Mi@0Q01). Petitioner’'s sentences are
within the statutory maximums for a second habitual offendése MicH. Comp. LAWS 88
750.110a(2), 750.529, 750.529-A, 769.10. Sentences imhpeikin the statutory limits are

generally not subject tfiederal habeas reviewTownsend v. Burke, 334 U.S. 736, 741 (1948);



Lucey, 185 F. Supp. 2d at 74800k v. Segall, 56 F. Supp. 2d 788, 797 (E.D. Mich. 1999).
Petitioner’s sentences also qoont with his plea agreement.

Petitioner’s claim challenging the scorindféhse Variables 7 and 10 of the Michigan
sentencing guidelines is not cognizable on fedeabkas review becausddta state law claim.
See Howard v. White, 76 F. App’x 52, 53 (6th Cir.2003) (“A state court’'s alleged
misinterpretation of state sentencing guidelines erediting statutes is a matter of state concern
only.”); Cheatham v. Hosey, 12 F.3d 211, 1993 WL 478854, &th Cir. Nov. 19, 1993)
(departure from state sentenciggidelines is a state law issue mognizable on federal habeas
review); McPhail v. Renico, 412 F. Supp. 2d 647, 656 (E.D. Mich. 2008ppinson v. Segall,

157 F. Supp. 2d 802, 823 (E.D. Mich. 2001). Amgoein scoring the offense variables and
determining the guideline rang®es not merit habeaslief. State courts arthe final arbiters of
state law and the federal courts wibt intervene in such mattersewisv. Jeffers, 497 U.S. 764,

780 (1990)Oviedo v. Jago, 809 F.2d 326, 328 (6th Cir. 198%ge also Bradshaw v. Richey, 546

U.S. 74, 76 (2005) (“[A] state cot's interpretation of statkw, including one announced on
direct appeal of the challerdjeconviction, binds a federal cauwsitting on habas review”);
Sanford v. Yukins, 288 F.3d 855, 860 (6th Cir. 2002) (citations omitted). Habeas relief does not
lie for perceived erms of state law.Estelle v. McGuire, 502 U.S. 62, 67-68L091). Petitioner

thus fails to state a claim upon which federdddws relief may be granted in his pleadings.

The Court notes that a sentence may violate federal due process if it is carelessly or
deliberately pronounced on an extensive and nadliefalse foundation which the defendant had
no opportunity to correctTownsend, 334 U.S. at 741see also United States v. Tucker, 404 U.S.
443, 447 (1972)United Sates v. Sammons, 918 F.2d 592, 603 (6th Cit990) (noting that a

defendant must have a meanuigbpportunity to rebut contestesentencing information). To



prevail on such a claim, however, a petitionesstrahow that the court relied upon the allegedly
false information.United States v. Polselli, 747 F.2d 356, 358 (6th Cir. 1984raughn v Jabe,
803 F. Supp. 70, 81 (E.D. Mich. 1992). Petitione&kes no such showing. Rather, he admits
that he had a sentencing hearing before tia ¢ourt with an oppounity to challenge the
scoring of the guidelines, and, aodimg to Petitioner, defense coeh®bjected to the scoring of
the disputed offense variables. Petitioner gisesented his sentencing issues to the state
appellate courts and was deniedetliPetitioner fails to establighat the state trial court relied
upon materially false or inaccurate information in imposing his sentence which he had no
opportunity to correct. No duegmess violation occurred. Heas relief is not warranted.

V. CONCLUSION

For the reasons stated hereive Court concludes that Petitioner is not entitled to federal
habeas relief on his sentencing elaand his petition must be denied.

Before Petitioner may appeal the Court'sid®n, a certificate ofippealability must
issue. See 28 U.S.C. 8§ 2253(c)(1)(a)eB. R. Apr. P.22(b). A certificate of appealability may
issue “only if the applicant has made a sufltsh showing of the denial of a constitutional
right.” 28 U.S.C. 8§ 2253(c)(2). When a fededsstrict court denieselief on the merits, the
substantial showing threshold is met if the t@tier demonstrates the#gasonable jurists would
find the court’'s assessment of the claims debatable or wiSagk v. McDaniel, 529 U.S. 473,
484-85 (2000). “A petitioner satisfies this standard by demonstrating that . . . jurists could
conclude the issues presentace adequate to deserve enem@ment to proceed further.”
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). Petitioneilddao make a substantial showing

of the denial of a constitutional right in his pleadings. No certificate of appealability is



warranted. Nor should he lgeanted leave to proce&dforma pauperis on appeal as an appeal
cannot be taken in good faitl®ee FED. R. APP. P.24(a).

Accordingly,IT ISHEREBY ORDERED that the Petition for a Writ of Habeas Corpus
[1] is DENIED andDISMISSED WITH PREJUDICE.

IT ISFURTHER ORDERED that a certificate of appealabilityENIED and leave to
proceedn forma pauperis on appeal iIDENIED.

IT IS SO ORDERED.

Dated: September 24, 2015
K/ Gershwin A Drain
HON. GERSHWINA. DRAIN
UnitedStatedDistrict CourtJudge




