Indus Concepts and Engineering, L. L. C. v. Miller et al Doc. 16

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

INDUS CONCEPTS & ENGINEERING,
LLC, a Michigan Limited Liability Company,
Case No. 15-cv-13150

Plaintiff, Honorable Laurie J. Michelson
Magistrate Judge R. Steven Whalen
V.

SUPERB INDUSTRIES, INC., a Foreign
Corporation, and JOHN MILLER, an
Individual,

Defendants.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTION TO DISMISS [5]

Plaintiff Indus Concepts & Engineering, LLCIndus”) entered @usiness relationship
with Defendant Superb Industries, Inc. (“Sdpg allowing Superb to manufacture and sell
products based on Indus’ patented LATTICEL ®Aechnology. Two agreements governed the
parties’ relationship. Indus afies that Superb, and its pre=it John Miller, breached those
agreements by secretly charging higher-thgmeed prices, refusing to provide sales and
financial records, and otheneisalienating Indus’ customer bageough its onduct. Alleging
that Superb’s actions damagedrgputation in the autmdustry and ability tgrocure contracts,
Indus filed this lawsuit under Michigan lawu@erb has filed a motion to dismiss. For the

reasons that follow, the Court will griain part and deny in part the motion.
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|. ALLEGATIONS OF THE COMPLAINT

The Court recites as fadhe non-conclusory allegatis of Indus’ ComplaintSee
Ashcroft v. Igbal556 U.S. 662, 677 (2009).

Indus is “engaged in the business obwding structural product engineering and
innovations to its customers in the North American automotive and structural products
industries.” (R. 1-3, R. 1-3 at { 6.) Among these products is LATTICELtechnology, a
“portfolio of energy absorbers incorporatéato automotive instrument panels, doors, and
bumpers” in order to protect occupants in the event of a frontal criakh.SUperb is a
manufacturer of “preciesn metal and plastic pdocts and assembliesld(at § 7.)

In 2008, Indus and Superb entered into a business relatiorshiat { 8.) Indus granted
Superb the right tonanufacture LATTICELI™ products (“Products”) ani sell the Products to
“certain customers procured by Indudd.] The parties put their amgement into writing in two
separate agreements, the Business Alliance Agreement and the License Agréensrff.q.)
While the Agreements were set to expire orrda8, 2013, the parties mutually continued the
relationship under the same terms and conditionfosgh in the agreemes after that time.Id.
at  13.) (Although Defendants attached both doctsrtertheir motion to dismiss (R. 5-2, R. 5-
3), they are central to Indus’aiins and are thus proper fasrsideration under Rule 12(b)(6),
see Bassett v. NCAB28 F.3d 426, 430 (6th Cir. 2008).)

At the time the parties entered into theesgnents, Indus had a sixteen-year relationship
with the Chrysler Corporation, which Indus usedégure contracts with two Chrysler suppliers.
(R. 1-3, T 15.) One was a two-year contraxtprovide design and engineering support to
Chrysler’'s direct suppliefor its WD truck program, Median Lightweight Technologies

(“Meridian”). (Id. at 1 16, 17.) Indus introduced Superb as its manufacturing partner for the



program, and in 2009, Superb entered intaaufacturing contract with Meridiand( at I 16.)
Indus also secured a contragth Chrysler’s direct supplrefor its Vehicle Product Group, LLC
(“VPG”) taxi cab program, Triad Services Groufifad”). Under that contract, Indus agreed to
provide design and engineering popt to Triad from 2006 to 2010ld( at T 19.) Again, Indus
introduced Superb as its manufacturing partner to Tridd. If also introduced Superb to the
VPG program’s other supplier, Seldatdustries Corporation (“Select”)ld)) In April 2010,
Superb entered into a manufaatgr contract with Select to kehe Products for the taxi cab
program under the license from Indusl. @t § 20.) Based on thesedateonships and its history
with Chrysler, Indus held the expectation thist Products would cdimue to be used in
Chrysler’s programs, including the DT truck progratd. &t 1 18.)

In 2014, Chrysler sought a cost reduction flee Products involved in the WD truck
program. [d. at I 22.) Without such adection, Chrysler said, the &tucts could be eliminated
from the program.lId.) As Indus reviewed the request, it discovered that Superb, and its
president John Miller, had “for@eriod of approximately five yesr . . routinely charged Indus’
customers prices that were substantially highan those agreed upon by [Indus and Superb].”
(Id.) Superb retained approximately $400,000 assaltreof the overpricing in the WD truck
program, and “an additional amount as yet undetexdi as a result of overpricing in the VPG
taxi cab program.”Ifl. at T 23.)

The overpricing was done withourtdus’ knowledge or consentid( at § 24.) Superb
concealed its activities by “amormher things, selling various Products at the higher price
approved for other Products, sending Indus niesxt sales recordsand refusing repeated

requests from Indus to produce copies of certain sales recddisat { 25.) When Indus asked



Superb to reduce the pricing for the WD progqammducts to the price the parties had originally
agreed upon, Superb refusdd. at 1 26.)

Meridian, aware that the Products might édleminated from the WD program, asked
Indus and Superb to calculate their cance@tatharges if the termation came to pasdd( at
27.) Indus responded that Superb should bily dor reasonable unrecovered expenses, if any.
(Id.) But Superb, unilaterally, requested $921,682m Meridian for “unrecovered capital
expenditures” should the program be cancellEt.gt  28.) Superb didot seek consent from
Indus before submitting this requestl.] Indus alleges that the clgas were “entirely baseless
and not properly chargeable tither Meridian or Chrysler.”I{l.)

A Chrysler engineer informed Indus that doeSuperb’s attitude and conduct during the
program, Chrysler would not select Indus Prodimtsnclusion in the DT truck programid( at
1 29.) Chrysler also eliminated tiRroducts from the WD truck programidy Finally, Triad
stopped working with Indus on any engineering g@ctg, due to #overpricing by Soerb in the
VPG program. I@. at § 30.) Indus has made “repeatequests” for certain e-mails and sales
documents, but Superb has refusedccommodate the requests. @t § 31.) Inds asserts that
it has incurred substantial damages as a resuuperb’s conduct, including Chrysler’'s early
termination of the WD truck progm, loss of the potential DT trkicontract, and damage to its
business relationships with Chrgsl Meridian, Select, and Triadd(at § 32.)

Indus filed an eight-count Complaint in adligan court on Julg0, 2015. (R. 1-3, R. 1-
3) Defendants removed the Complaint tas t@ourt on September 3, 2015. (R. 1, Notice of
Removal.) Indus asserts breach-of-contract clam® the Business Agreement and the License
Agreement against Superb (Coumtand 1), a breach-of-fiducrg-duty claim against Superb

(Count 1), a claim of unjust eithment against Superb (Couht), a claim of fraudulent



misrepresentation against Superb and Mil{@ount V), a claim of*innocent/negligent”
misrepresentation against Superb and Miller (Cadint a claim of silentfraud against Superb
and Miller (Count VII), and a count of tortiouisterference with contract/business expectancy
against Superb and Nér (Count VIII).

Defendants filed their motion to dismiss. (B in September 2013he motion is fully
briefed and the Court heaodal argument on June 23, 2016.
IIl. LEGAL STANDARD

When a defendant moves to dismiss pursuamuie 12(b)(6), the plausibility standard
articulated inBell Atlantic Corp. v. Twomb)y550 U.S. 544 (2007), amsshcroft v. Igbal 556
U.S. 662 (2009), governs. Under that standardpwat first culls legalconclusions from the
complaint, leaving only factual labations to be accepted as trigbhal, 556 U.S. at 679. The
inquiry then becomes whether the remaining assertof fact “allow[] the court to draw the
reasonable inference that the defendsifiable for the misconduct allegedd. at 678. Although
this plausibility threshold is more than ahé&er possibility that a defendant... acted

unlawfully,” it is not a “probability requirement.”ld. (quoting Twombly 550 U.S. at 556).
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Whether a plaintiff has presedtenough factual mattéo “nudg[e]™ his claim “across the line

m

from conceivable to plausible™ is “a contespecific task” requiring thi€ourt to “draw on its
judicial experience and common sengdgbal, 556 U.S. at 679, 683 (quotifigvombly 550 U.S.
at 570).
[ll. ANALYSIS

Indus seeks to hold Superb liable for iteged conduct under a vaty of contract and

tort theories. As will be explained below, the Céant states a claim for some of these theories

and fails to stata claim on others.



A. Breach of Contract Claims (Counts | and II)

A party claiming breach of comtct must establish “(1) th#tere was a contract, (2) that
the other party breachdde contract, and (3) that the pargserting breach of contract suffered
damages as a resoltthe breach.Doe v. Henry Ford Health Sys865 N.W.2d 915, 921 (Mich.
Ct. App. 2014).

Additionally, “[a] court should not chooséetween reasonable interpretations of
ambiguous contract provisions when consitgra motion to dismiss under Rule 12(b)(6).”
Ajuba Int’l, L.L.C. v. Saharia871 F. Supp. 2d 671, 689 (E.D. Mich. 2012). Indeed, under
Michigan law,

The initial question whether contract langadas ambiguous is a question of law.

If the contract language is clear amdambiguous, its meaning is a question of

law. Where the contract language is uacler susceptible to multiple meanings,

interpretation becomes a question of fact.

Port Huron Educ. Ass’n, MEA/NEA v. Port Huron Area Sch. D&&0 N.W.2d 228, 237 (Mich.
1996) (citations omitted). “Courts must not ceeambiguity where it does not exist. If the
meaning of the language is unclear, the trieraot inust determine the intent of the parties.”
Mahnick v. Bell Cq.662 N.W.2d 830, 833 (Mich. Ct. App. 2003).

Superb argues that the allégas of the Complaint do not\g rise to a finding that any
contractual obligations were dached. Instead of addressing Superb’s interpretation of the
contract, Indus merely argues that Superb’s intéapom is “self-serving” and at this stage, the
Court “must resolve all ambiguigdn the contract in Plainti§ favor.” (R. 12, PID 196.) Indus
has not offered its own interpretation of thenttact terms at issue. Nor does Indus offer any
argument as to why the contract terms ssue are ambiguous. Having studied the relevant

contractual provisions, ¢hCourt finds that the Complaintagés a breach of some, and that

amendment is possible as to others.



1. Business Alliance Agreement (BAA)

Superb does not appear to dispthat the BAA was a validbaotract and that it covered
the time period alleged in the Complaint. Howe&&uperb disputes the scope of the contractual
obligations that Indus claims were breached. Cbart considers each disputed term in turn.

First, Indus says that it possessed the ‘&sigk right under Section 1 of the BAA to
engage in price negotiations with its cusersi and that Superb breached Section 1 “by
charging Meridian/Chrysler and Select/VPG pritesthe Products that were far in excess of
those agreed to by therias[.]” (R. 1-3 at § 36(a).). Sectidnof the BAA is entitled “Roles and
Responsibilities.” (R. 10-1, PID 123.) To “Indugtie BAA attributed the following roles and
responsibilities:

Engineering (Design, Analysis, Validation Support)
Program Management

PO & Invoicing for Engineering
Price negotiation with customer

(Id. (emphasis added).) To “Superkhe BAA attributed the following:

Product Samples
Design reviews & recommendatis for manufacturability
Prototype Tooling and Prototype Parts
Production Tooling and Production Parts
PPAP preparation . . .
Quality Management and Shipment Management to Customer’'s
specifications
e PO & Invoicing for Prototype Toalg and Prototype Parts, Production
Tooling and Production Parts.
0 Superb to send Indus’ pasti upon receipt of payment.
e Material (steel, nigtetc) procurement

(Id.) The word “exclusive” does not appear in Sacti. But the fact thaPrice negotiation with
customer” is expressly listed ase of Indus’s roles and resporibiies but not one of Superb’s
suggests that the parties intended Indus tdhieeone to engage in price negotiations. And

Appendix A to the BAA, which provides for “Cb& Profit Sharing,” could refer to Superb’s
7



ability to inform Indus ofits anticipated manufacturing sts before Indus engaged in
negotiations with customersld( at 10.) Similarly, Section 7 afhe BAA allows Superb to
“interfac[e] with Customer for prototype ampadoduction tooling and pat keeping [Indus] fully
informed of the status via email.” (R. 10-1, PID 125.) But even so, that section could refer to
“interfacing” regarding topicsther than price negotiationSee Wilkie v. Auto-Owners Ins. Co.

664 N.W.2d 776, 781 n.11 (2003) (“[Michigan colirtead contracts as a whole, giving
harmonious effect, if possible, &ach word and phrase”). Accordly, the Court finds that it is
plausible that Indus had the exclusive righetgage in price negotiations with customers under
the BAA and that Superb breached that term argihg prices that were higher than those that
were previously agreed upon.

Second, Indus says that Superb “failledjmeet its obligation under Section 2B of the
BAA[]” (R. 1-3 at  36(b).) That section priokes, “In the event that market, program, or
product demands change Indus and Superb agreeté¢o into good faith mmtiations to find a
mutually satisfactory pricing structure to mainta competitive position in the market.” (BAA
at 3.) The Court does not find this provision to be ambiguous: it states that if there is a change in
market, program, or product demands, the partiesewigage in good-faith getiations to adjust
pricing and stay competitive in the market. Ahd Complaint does allege some facts to support
a breach of this section. First, the Complahé¢ges, “In 2014, Indus and Superb learned that
Chrysler was seeking a cost redantin connection with the LATTICELL ER' Products for
the WD truck program and that, without sucteduction, the Products could be eliminated from
the program.” (R. 1-3 at | 22.hiis, Indus and Superb learnedaathange in program demands,
which at least arguably triggeréhe parties’ diy to negotiate in good faith. But instead of good-

faith negotiations, the falwing allegedly occurred:



Indus approached Superb and demandatl Superb reduce the pricing of the

LATTICELL EA™ Products for the WD program the pricing originally agreed

upon by Indus and Superb, thereby gran@mgysler a significanprice reduction.

However, Superb refused to make aagluction in the price of the Products.

(Id. at 1 26.) The implication is that Superb refused to negotiate the prices in good faith, but that
is not stated explicitly. So vile the Court is notanvinced that Indus lsanudged its claim into

the category of “plausible,” it is likely that Indesuld do so in an amended complaint that more
fully addresses the aftermath of Chrysler’s price reduction request. Accordingly, Indus will be
granted leave to amend this claim.

Third, Indus says that Superb breachee BAA by “[flailing to pay Indus the full
amount of royalties owed for sales made toritMlan/Chrysler and Select/VPG.” (R. 1-3 at |
36(c).) Section 5 of the BAA provides, “Paymefrsm Superb to Indus shall be made within
(10) days of receipt of payment from the custoa®detailed in the License Agreement, Article
Xl unless otherwise agreed.” (BAA at 4.)turn, the License Agreement provides,

Within seven (7) days after the endeaich calendar month (“Royalty Period”), an

accurate statement of Numberits of License Products soldlong with any

Licensed Product Royalty payments or sublicensing revenues due to Licensor,

shall be provided to Licensor, regardieof whether any Licensed Products were

sold during the Royalty Period
(License Agreement at 3 (emphasis added)i$ T@nguage notwithstanuy, Superb argues that
its “obligations to pay Indus were conditioned on its own receipt of payments from the
companies’ joint customers.” (Mot. at 21.)

Superb is correct that Semti 1 of the BAA provides thator sales of “PO & Invoicing
for Prototype Tooling and Pratlype Parts, Production Tooling and Production Parts,” Superb
would “send Indus’ portion upon receipt of payrigh(BAA at 2.) But the Complaint alleges

that, despite the parties’ agreement to a listset prices” for the products (R. 1-3 at 1 12),

Superb charged “substantialhigher prices,” collectingapproximately $400,000 in the WD



truck program and an undetermined amount in the VPG taxi cab progkaah {{ 22, 23.) Thus,
even if, as Superb argues, ngtef customer payments is“‘@ondition precedent” to Superb’s
payment of royalties to Indus, Indus has altetfeat Superb receivgehyments. Although Indus
does not allege the amount of the withheld rogs)] it could easily remedy this problem through
an amended complaint, and the Court will grant Indus leave to do so.

Fourth, Indus says that Superb “[b]reach[gsipbligation under Section 3 of the BAA to
provide Indus with copies of all sale documeatsl make its business records available for
review and verification[.]” (R. 1-3 & 36(d).) That section provides,

Superb shall forward copies of documents received from the Customer and

Suppliers . . . on a monthly basis. Original copies will be made available to Indus

within 10 days of request. Superb shakke its sales records, inventory books,

contracts, and other record§ its business available tmdus to allow Indus to

review, check, and verify the gross revesias necessary, but not more than twice

a calendar year.

(BAA at 3.)

The Court believes Indus has alleged a bredichis contract pragion by pleading that
Superb “sen[t] incorrect sales records and sjefd] repeated requests from Indus to produce
copies of certain sales recerd (R. 1-3 at { 25.) While uiperb argues that there are no
allegations regarding whether Indtrequested records in the nreer required by Section 3” or
“how Superb refused to make the records abbila these purported omissions are not relevant
under the language quote above. Ttlatse is straightforward: requires Superb to produce
business records within 10 days of a requesnhbyd. It does not list any requirements as to how
records requests should be made. To makeaati&dim for breach of contract at the motion to
dismiss stage, it is enough that Indus has pled, “Upon discoveengdtendants’ wrongdoing

with the pricing of the Producgtdndus made repeated demaridat Superb produce certain

specific emails to Meridian and Select and attached sales documents” but “Superb . . . refused to

10



provide such information and records[.]” (R. B8 31.) Because the Court is already granting
Indus leave to amend its comipliafor other reasons, Indus shdwonsider addressing pleading
its breach of Section 3 of the BAA in greater detail.

Finally, Indus alleges that Superb “[ijmggerly conduct[ed] any birgess dealings’ with
Indus’ customers in violation of Section 8(8f) the BAA” by charging $921,682.00 to Meridian
for unrecovered capital expend#s. (R. 1-3 at 1 36(e)Dhat section provides,

In consideration of this Business Alliance, Superb absolutely and unconditionally

represents and agrees that for a periothde (3) years from the signing of this

Agreement or three (3) years after thesiness alliance is terminated for any

reason whatsoever . . . Superb shall not compete with Indus in the North

American market for Customer’s businasdated to relatiortgps, projects or

products that Indus has developed and siwlldirectly or indiectly . . . engage

in or conduct any business dealimggh Customer in North America.

(BAA at 4.) This section of the BAA is tittk “Covenant Not to Compete and Non-Solicitation.”
(1d.)

Given the plain language of thection and its title, it is cledhat it does not apply to the
conduct alleged in the Complaint. By its terntisis section applies where Superb seeks to
“competewith Indus in the North American markét (BAA at 4 (emphasis added).) But the
conduct alleged in the Complaint arose froma fne-existing, cooperativrelationship between
Indus, Superb, Chrysler/Meridiaand Select/VPG. (R. 1-3 at 98—23.) None of th allegations
in the Complaint suggest that Superb attemptecbtopete with Indus; radh, the issue is that
Superb allegedly abused its relationship witdus and its business partners for profit. In fact,
Indus itself argues in its respong®t “there is nothing in eitharontract which speaks” to the

unrecovered capital expenditures demand. (Resp5 at.1.) This portion of the breach of the

contract claim, therefore, will be dismissed.

11



2. License Agreement

The Court turns next to Induslaim that Superb breacheddk clauses of the parties’
License Agreement.

Indus first alleges that Suie breached Article Il ofthe License Agreement. That
Article provides, “Any manufactimg, selling or promoting activity by the Licensee [Superb]
with respect to the propgrshall be done ith the full consent of the tensor [Indus] and as laid
out in the Business Alliance Agreement betwéesm Parties.” (License Agreement at 1.) The
Court has already found that Section 1 of BRA is at least plausibly ambiguous and has
denied the motion to dismiss that claim on that basis. Thus, the motion will be denied as to the
License Agreement as well.

Indus also alleges that Superb “fail[ed]p@y Indus the full amount of royalties owed for
sales made to Meridian/Chrysland Select/VPG” and “fail[ddto ‘keep accurate books of
accounts and records covering @a#insactions’ governed by the License Agreement and allow
Indus to audit those records latast twice per year[.]” (R. 1-at | 41(b), (c).) Because the
License Agreement incorporates “APPENDIXoA the Business Alliance Agreement between
the parties,” the Court grantedus leave to amend these gHéons for the reasons provided
regarding Indus’ claim that Superb breedhhe royalties stion of the BAA.

B. Unjust Enrichment Claim (Count IV)

Defendants argue that Indus’ unjust enrichtnelaim fails because an enforceable
contract governs the s subject matter.

The Court agrees with Superb that the basis of Indus’ unjust enrichment claim is also the
basis of a breach of contract claim. In particuts with its contract claim, Indus alleges that

Superb has been unjustly enriched becauseetpriced the Products sold in the WD Program

12



and VPG taxi cab program witholridus’ knowledge and retaingde profits gained from the
overpricing. In fact, Indus alleges that Superb breached the BAA by *“charging
Meridian/Chrysler and Select/VPGiges for the Products that weee in excess of those agreed

to by the parties, without the kntatige and/or consent of IndugR. 1-3 at § 36(a).) Ultimately,
Indus cannot have it both way®ee AFT Michigan v. MichigaB46 N.W.2d 583, 590 (Mich. Ct.
App. 2014) (holding that a court “manpt imply a contract if the p#ges have an express contract
covering the same subject matter”).

At this stage in the proceedings, hoegvthe Court will not dismiss the unjust
enrichment claim. “[U]nder Fed. R. Civ. P. 8(g)(2 party may plead eontract claim and an
alternative claim for unjust enrichmentdennigan v. Gen. Elec. CGaNo. 09-11912, 2010 WL
3905770, at *15 (E.D. Mich. Sept. 29, 2010) (citationtted). While the Court has ruled that
the breach of contract claimsilwsurvive in part, the fact remains that Superb disputes the
contract’s applicability to the overpricing alleégas. Moreover, the Coutltas merely held that
Indus pled aplausible claim under the contract—Indus’ ability to recover under a breach of
contract theory is not yet clear. In such eersrio, “[a]lternative pleadg is particular[ly]
appropriate[.]”Ajuba Int’l, L.L.C. v. Saharia871 F. Supp. 2d 671, 692 (E.D. Mich. 2012)
(citation omitted);see alsdDate v. Sony Elecs., IndNo. 07-CV-15474, 2010 WL 3702599, at
*12 (E.D. Mich. Sept. 16, 2010) (“Plaiffs argue, correctly, that &y are entitled to plead their
claim for unjust enrichment as afternative to their @ims for breach of contract so long as
guestions of fact exist as to the exmste of a claim based on contract.” (citigre K-Dur

Antitrust Litig, 338 F. Supp. 2d 517, 544 (D.N.J. 2004)).

13



C. Tort Claims (Counts Ill, V, VI, VII and VIII)

Defendants say that all of Indusrt claims must fail beause they “rest on purported
contractual duties rather thamdiependent duties arising outsidetloé contracts.” (Mot. at 6.)
They also argue that Indus’ alleges fail to state a tort claim.

“Under Michigan law, a defendant acting pursuard wontract is liable in tort only if he
or she ‘owed a duty to the plaifitihat is separate and distirfcom the defendant’s contractual
obligations.” Ram Int'l. Inc. v. ADT Security Services, In855 F. App’x. 493, 497 (6th Cir.
2014) (quotingFultz v. Union-Commerce Assocg70 Mich. 460 (Mich. 2004)kee also
Rinaldo’s Const. Corp. v. Mich. Bell Tel. C859 N.W.2d 647 (Mich. 1997) (“[T]he threshold
inquiry is whether the plaintiffleges a violation of égal duty separatend distinct from the
contractual obligation.”).“[l]f a relation exists which wouldjive rise to a legal duty without
enforcing the contract promise itself, the tort action will lie, otherwise hattt v. Ludwig 79
N.W.2d 895, 898 (Mich. 1956) (citat omitted). “This separate awliktinct duty ‘imposed by
law’ could arise by operation & statute or under the basiderwf the common law, which
imposes on every person engaged in the prasecof any undertaking an obligation to use due
care[.]” Loweke v. Ann Arbor Ceiling & Partition G809 N.W. 2d 553, 558 (Mich. 2011).

“The danger of allowing contract law to ‘drovim a sea of tort’ exists . . . where fraud
and breach of contract claims are factually indistinguishaltieron Tool & Eng’'g Co. v.
Precision Consulting Servs., In&32 N.W.2d 541, 546 (Mich. Ct. App. 1995).\listeon Corp.

v. VarrocCorp Holding BYNo. 14-cv-12418, 2015 U.S. Dist. Lexis 41804 (E.D. Mich. Mar. 31,

2015), for example, the parties entered an ABsethase Agreement (“APA”). As part of the

! “Michigan courts have referred to the reqoient that a separaéad distinct duty exist
as the ‘economic loss doctrine’ when the carttra governed by the Uniform Commercial Code
(UCC).” Mid Am. Sols., LLC v. Meh. Sols. Int'l, Inc, No. 1:15-CV-563, 2016 WL 96178, at *2
(W.D. Mich. Jan. 8, 2016) (citation omitted).

14



APA, the defendant made certain represematiincluding, “To [defendant’s] knowledge, no[ne
of defendant’s companies] has received any @nithotice of intent to terminate any Material
Contract to which [defendant] is a partyd. at *3. When plaintiff late discovered that one of
defendant’s customers was plannitgg scale back its contraetith defendant, it filed suit,
asserting claims for both keh of contract and fraudd. But because botthe breach of
contract and the fraud claims were basedatliagations that defendant had concealed the
breakdown in its relationship il its client, the Court foundiVarroc’s fraud claims are
‘interwoven’ with its breach of contract claimgiey relate to Visteon’s ‘performance of the
contract and do not givese to an independent cauof action in tort.””Id. at *6; See also
Randall S. Miller & Assocs., . v. Pitney Bowes IncNo. 14-14447, 2016 U.S. Dist. LEXIS
41793, *18 (E.D. Mich. Mar. 30, 201¢agreeing “with Defendastthat the decision iRluron
Toolis ‘alive and well’. . ., and that it continugsaccurately state the rule of Michigan law that
a fraud claim is subject to dismissal if thkintiff ‘fails to allege any wrongdoing by [the]
defendant[] independertdf [the] defendant['s]breach of contract.(citing Huron Too| 532
N.W.2d at 546)).

Similarly here, the Complaint in this case alleges identical violations for both the breach
of contract and the fraud claims. Indus claims that Superb breached the BAA by “Violating
Indus’ exclusive right under Section 1 of the BAo engage in price negotiations with its
customers by charging Meridian/@Bter and Select/VPG prices fitre Products that were far in
excess of those agreed to by the parties, wittitmuknowledge and/or consent of Indus.” (R. 1-3
at { 36(a)). In support ahe fraudulent misrepresentation claim, Count V, Indus alleges that
Superb “repeatedly representeditalus that: (i) it was charging Indus’ customers the agreed

prices for the Products, (ii) haubt raised the agreqatice without the knowledge and/or consent
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of Indus, and (iii) had rtaacted in violation o&ny of its obligations under the Agreements.” (R.
1-3 at § 56.) In support of the negligent misesgntation claim, Countl, Indus alleges the
same thing, word-for-word. (R. 1-3 at { 56.)dapport of the silent &ud claim, Count VII,
Indus makes nearly identical allegations:

[Superb failed to perform its] duty to disclose to Indus that: (i) Superb was

charging Indus’ customers prices that wkrein excess of the agreed prices for

the Products, (i) Superb taraised the agreed pes without the knowledge

and/or consent of Indus, and (iii) Supdrad violated its obligations under the

Agreements in its dealinggith Indus’ customers.
(R. 1-3 at 1 70.)

Where “misrepresentations relate to the brewrparty’s performance of the contract,”
they “do not give rise to an indendent cause @iction in tort."Huron Too| 532 N.W.2d at 546.
As in Visteon the purported fraud claims are “interwaVewith the breaclof contract claims
because they involve identical actions Supenp@uedly took in performing its contract duties.
Indus claims that Superb had a duty under theraonto refrain frormegotiating prices with
customers (especially without das’ knowledge or consent)n@ also claims that Superb
committed fraud by breaching that same d&ge DBI Investments, LLC v. Blavixi7 F. App’x
374, 382 (6th Cir. 2015) (dismissing a Michigan fraud claim where “Plaintiffs’ allegations of
fraud based on Defendant’s representations regarding the dissolution procedure [were]
essentially claims of nonperformance of thdevant contract progions governing that
procedure”). There is no difference between the fraud alleged and Superb’s purported breach of
the contract. Accordingly, the motion to dismiss fraud claims, Counts V-VII, will be granted.

As to the tortious interference claimotht VIII, Indus alleges that Superb “took a

variety of actions which directlyesulted in the termination of” agreements and relationships

Indus had with Meridian/Chryslend Triad/Select/VPG. (R. 1-3 &{79.) These d@ons included
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“[K]Inowingly charging Indus’ customerprices for the Products that were far in excess of those
agreed to by the parties, without the knowledged/or consent of Indus,” “[u]nilaterally
requesting $921,682.00 for alleged ‘unrecoveredtalapxpenditureswithout the knowledge
and/or consent of Indus,” and “[flalsely repretsay the true nature of Superb’s dealings with
Indus’ customers[.]”1@. at 1 79(a)—(c).) Again, the claitimat Superb charged excessive prices
for the products without Indus’ knowledge is irtdiguishable from the contractual claim based
on the same facts. To that extent, the tortious interference claim will not survive.

Indus’ tortious interference aim based on Superb’s unrecmae capital expenditures is
different. Indus alleges that Superb “utelally requested” $921,682.00 from Meridian, which
contributed to Chrysler's desion to discontinue its relatiomg with Indus and eroded Indus’
goodwill in the industry. (R. 1-3 41 28, 29.) Indus did allegeaththe request violated the non-
compete clause of the contract. (R3 at § 36(e).) Bugas stated above,gmon-compete clause
did not actually cover thatooduct. Accordingly,it is plausible that by requesting the
unrecovered capital expenditures, Superb violatert duty separate and distinct from its
contractual duties. So the tortious interference claim will not be dismissed based Hartthe
doctrine.

That said, the tortious interference claim is subject to dismissal because it is not
adequately pled. At the hearing, counsel for Indlasified that the claim is based on tortious
interference with a business relationship (ratthem with a contract). To show a tortious
interference claim undédichigan law, a plaintiff must allege:

(1) the existence of a valid businestatien (not necessdy evidenced by an

enforceable contract) or expectancy;) (howledge of the relationship or

expectancy on the part of the defendaterierer; (3) an intentional interference
inducing or causing a breach or terminatodrthe relationship or expectancy; and

(4) resulting damage to the party whoeelationship or expectancy has been
disrupted.
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Wausau Underwriters Ins. Co. v. Vulcan Dev., 1823 F.3d 396, 404 (6th Cir. 2003) (quoting
Clark v. W. Shore Hospl6 F. App’x 421, 430 (6th Cir. 2001)).

As to the third element, a plaintiff “must ajke the intentional doingf a per se wrongful
act or the intentional doing oflawful act with malice and unjtifed in law for the purpose of
invading plaintiff's contractual ghts or business relationshig=eldman v. Green360 N.W.2d
881, 886 (Mich. Ct. App. 1984)). “If the defendantonduct was not wngful per se, the
plaintiff must demonstrate spéc, affirmative acts that cooborate the unlawful purpose of the
interference.’Badiee v. Brighton Area S¢l695 N.W.2d 521, 539 (Mich. Ct. App. 2005). An act
that is wrongful per se is ancithat is inherently wrongful aan act that can never be justified
under any circumstance$?tysak v. R.L. Polk Cp483 N.W.2d 629, 635 (Mich. Ct. App. 1992).
Otherwise, a plaintiff can demonstrate thatdeé&ndant “committed a lawful act with malicious
intent[.]” Badiee 695 N.W.2d at 539.

According to Superb, when Meridian asked docancellation costalculation, Indus told
Superb to “bill only for reasonablunrecovered capital expenseanf.” (R. 1-3 at § 27.) Superb
did bill Chrysler for “unreovered capital expensesld( at § 28.) So these allegations do not
amount to an act that was wrongful per Aed Indus does not allege why the $921,682 figure
was “baseless and not properthargeable to either Meridian or Chryslerld.(at § 28.)
Moreover, the Complaint does not allege thap&b acted with “malicious intent” to induce
Meridian to end its relationshipithi Indus, thus transforming awéul act into an unlawful one.

For these reasons, the motion to dismiss the tortious interference claim will be granted.
However, Indus will be granted leave to amend the claim to address the deficiency set forth

above.
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Finally, Indus’ breach-of-fiduciary duty claim, Count lll, is based on Superb’s breach of
its alleged duty to perform itsontractual obligations with He highest degree of honesty,
integrity, and fidelity” by engaging in overpmg, failing to pay royalties, requesting the
unrecovered capital expenditures, denying accesssales and financial records, and
“misrepresenting the true naturéits conduct” to hdus. (R. 1-3 at 1 487.) These allegations
largely mirror the allegations ithe breach of contract clainC@mpareR. 1-3 § 36vith R. 1-3
47.); Engel Mgmt., Inc. v. Fd Motor Credit Co, No. 279868, 2009 WL 348828, at *5 (Mich.
Ct. App. Feb. 12, 2009) (dismissing a lmeaf-fiduciary-duty claim under thelart doctrine
where “All the wrongful acts allegein plaintiffs’ amended complaint arise from defendant’s
duties under the parties’ agreement.”). Spedlficdboth claims are based on allegations that
Superb violated Indus’ right to engage in pmegotiations, failed to papyalties, and breached
its obligation to provide sales and financial recortts) (These allegations do not demonstrate
the violation of a tort duty “separate andtdict” from Superb’s contractual duties.

This leaves Indus’ allegations regarding timrecovered capital expenditures. As noted
above, Superb’s alleged conduct in this regaeigibly violated a dutgeparate and distinct
from a contractual duty. However, Indus has properly pled a breach-of-fiduciary duty claim
based on those allegations.

“A fiduciary relationship arises from the reprug of faith, confidence, and trust, and the
reliance of one upon the judgnieand advice of anotherUlrich v. Fed. Land Bank of St. Paul
480 N.w.2d 910, 911 (1991). Under Michigan law,

[A] fiduciary relationship usually arises ione of four situgons: (1) when one

person places trust in the faithful integrity of another, who as a result gains

superiority or influence over the fird2) when one person assumes control and

responsibility over another, (3) when operson has a duty to act for or give

advice to another omatters falling within the scopef the relationship, or (4)
when there is a specific relationship that has traditionally been recognized as
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involving fiduciary duties, asvith a lawyer ad a client or a stockbroker and a
customer.

London v. GlassfordNo. 306251, 2013 WL 85801, at *4 (Mich. Ct. App. Jan. 8, 2013) (dining
re Estate of Karmey658 N.W.2d 796, 796 (Mic 2003)). Traditional examples of a fiduciary
relationship include “trustees to beneficiaries; guardians to wards; attorneys to clients; and
doctors to patients.Ford Motor Co. v. Ghreiwati Autd®45 F. Supp. 2d 851, 865 (E.D. Mich.
2013).

“[W]hether there exists a confidential retaship apart from a well-defined fiduciary
category is a question of fact?assihi v. Sommers, Schwartz, Silver, Schwartz & Tyler, P.C.
309 N.W.2d 645, 648 (Mich. Ct. App. 1981). “[T]here is no rule that a Bpeelationship may
never be the basis of fiduciapbligations; rather, aurts must look to # actual relationship
between the partiesFremont Reorganizing Corp. v. Dyk&ll F. Supp. 2d 1323, 1345 (E.D.
Mich. 2011);see alsd-ord, 945 F.Supp.2d at 865 (citiidero Motors v. Gen. Motors Corp\o.
224190, 2001 WL 1167533, at *4 (Mich. Ct. App. Oct. 2, 2001)).

Indus does not point to any particular allegiasi that would allow the Court to find that a
fiduciary relationship existed between the &t Indus’ response brief cites allegations
regarding the formation of thparties’ relationship and the introduction of Superb as Indus’
manufacturing partner, but nor# these allege anything motban an ordinary contractual
relationship. Courts applying Michigan lawVeaallowed breach-of-fiduciary-duty claims to
move forward where contracgnparties have exchanged ddehtial information and the
defendant has used the contractredationship for his own benefiSeeOverholt v. Purina
Animal Nutrition LLG No. 1:14-CV-1216, 2015 WL 1631855, at *2 (W.D. Mich. Apr. 13, 2015)
(finding, on a motion to remand, that there veadsleast a “colorabletlaim for breach of

fiduciary duty where plaintiff pled that while “[éendant] was [plaintiff's] Purina sales agent, he
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actively tried to undermine [plaintiff's] business in favor of his own former Purina
distributorship”); Wysong Corp. v. M.l. Indus412 F. Supp. 2d 612, 633 (E.D. Mich. 2005)
(allowing a veterinarian’s fiducig-breach claim to survive against a former consultant where
the consultant “had access to confidential information, and he held himself out to be the
plaintiffs national sales manager,” and alsecretly worked . . . on a line of products
competitive to the plaintiff.”). But no such allegations have been pled here. The breach-of-
fiduciary-duty claim will be dismissed.
IV. Claims against John Miller

The Court now turns to Indus’ claims as agaiJohn Miller, Superb’s president. To the
extent that the Court’s earlieseparate and distinct” analysi®es not suffice to dispose of the
tort claims against Miller, the dlirt further finds that Indus has nged sufficient allegations to
state a plausible claim against him.

Corporate officers act as agents for the corporation; therefore, “the acts of officers and
agents of a corporation, withthe scope of their employment, dhe acts of theorporation].]”
See Altobelli v. HartmanmNo. 150656, — N.W.2d —, 2016 W&247615 at *4 (Mich. June 13,
2016) (citingAttorney General v. Nat'| Cash Register Cb48 N.W. 420, 424 (Mich. 1914). It
follows that under Michigan law, corporate offisewill not be personally liable in tort “solely
for the fact that they are officersGeneral Motors LLC v. Autel, US IndNo.14-14864, 2016
WL 1223357, at *7 (E.D. Mich. Mar. 29, 201&ge Lansing Automakers’ Fed. Credit Union v.
MCG Portfolio Mgmt. Corp.No. 5:89-CV-52, 1991 WL 238974, at *1 (W.D. Mich. Sept. 12,
1991).

Rather, a corporate officer “can only incpersonal liability by participating in the

wrongful activity. 3A Fletcher Cyc. Corp. 8 1137. “Michigan law has long provided that
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corporate officials may be helgersonally liable for their indidual tortious ais done in the
course of business, regardlesswhether they were acting rfdheir personal benefit or the
corporation’s benefit.’'Dep’'t of Agric. v. Appletree Mktg., LLG79 N.W.2d 237, 246 (Mich.
2010);see also People v. Brow610 N.W.2d 234, 237 (2000)yarren Tool Co. v. Stephenson
161 N.W.2d 133, 148 (Mich. Ct. App. 1968). Similarly, the Restatement on Agency provides,
“An agent is subject to liability to a third pptiarmed by the agent’s tortious conduct. Unless an
applicable statute provides othése, an actor remains subjectlitbility although the actor acts
as an agent or an employee, with actualapparent authority, owvithin the scope of
employment.” Restatement (Third) @fency § 7.01 (cited with approval Il§heder Homes at
Charleston Park, Inc. v. Charleston Park Singh, |.INDG. 307207, 2014 WL 60326, at *6 (Mich.
Ct. App. Jan. 2, 2014)).

Taken together, these principles mean that,

Whether [the corporate offideicted on his own behalf or on behalf of one of the

corporate defendants is legally sigo#nt for purposes of determining whether

[the corporate officer] waacting as an agent of one of the corporate defendants

such that liability could be imposeoh a corporate defendant. Whether [the

corporate officer] committed fraud doeet depend on thisattual inquiry—{the

corporate officer] could commit and bellle for fraud by acting on either his

own behalf or on behalf of ortd the corporate defendants.

Kheder Homes2014 WL 60326, at *7 (citation omitted).

With that said, the Complaint does not comtainy specific allegations regarding Miller’s
conduct. For example, Indus refers, in a gehéashion, to “a scheme by Superb and its
President, Defendant Miller, to systematicayeach the Agreements and defraud Indus,” but
does not say what Miller himself did to paipate in that scheme. (R. 1-3 at | 22ee Allen v.

Morris Bldg. Co, 103 N.W.2d 491, 493 (Mich. 1960) ffiaming personal judgment for

negligence against the corporate defendant’s mesidhere “[tlhe proofs show[ed] that he was
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the majority stockholder, president, and in cdntfodefendant corporation’s activities, and that
he personally supervised the opnas of which complaint is madeerein”). In its current form,
the Complaint seeks to hold Miller liable byrtwe of his position as a corporate officer, a
position that is not supported by Michigan law.

Accordingly, the Court grants Defendants’ tma to dismiss as to the claims against
John Miller, but Indus is once agp granted leave to address teficiencies set forth above.

V. CONCLUSION

For the reasons set forth above, IT IS OREPD that Defendants’ Motion to Dismiss (R.
5) is GRANTED IN PART AND DENIED IN PART. Counts lll, V, VI, VII and VIII are
DISMISSED as to Superb. Couhtand Il are DISMISSED INPART as to the non-compete
clause.

IT IS FURTHER ORDERED téat Indus shall be granted 21 days (August 10, 2016) to
file an amended complaint addressing the defaenset forth as todtints | and II, as well as
Counts Ill, V, VI, VIl and Vlil as against John Miller only.

SO ORDERED.

s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Dated: July 20, 2016

CERTIFICATE OF SERVICE

The undersigned certifies thatapy of the foregoing document was served on the attorneys
and/or parties of record by elemtiic means or U.S. Mail on July 20, 2016.

s/Jane Johnson

Case Manager to
Honorabld.aurie J. Michelson
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