Owens v. Campbell

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RONALD OWENS, JR.,
Petitioner, Case No. 15-cv-13264
Hon. Matthew F. Leitman
V.

SHERMAN CAMPBELL,

Respondent.

OPINION AND ORDER (1) GRANTING IN PART AND DENYING IN
PART PETITION FOR WRIT OF HABEAS CORPUS (ECF NO. 1), (2)
DENYING A CERTIFICATE OF APPEALABLITY, AND (3) GRANTING
PERMISSION TO APPEAL IN FORMA PAUPERIS

A habeas petitioner seeking a writ ofokas corpus on the basis that the
evidence supporting his conviction was instiéint faces a very steep burden. That
is because a federal district court revilegvan insufficiencyof the evidence claim
is “bound by two layers adeference to groups who might view facts differently” —
the state court fact finder (most often theetcourt trial jury) ad the state appellate
court that reviewed the sufficienayf the evidence on direct appe&rown v.

Konteh, 567 F.3d 191, 204-05 (6th Cir. 2009).
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Petitioner Ronald Owens, Jr. (“‘Ronalff”is the rare habeas petitioner whose
insufficiency of the evidenceam clears both layers of fggence. Two of Ronald’s
state-court convictions — for assault witihent to do great bodily harm less than
murder and for conspiracy to commit adsauth intent to do great bodily harm less
than murder — are not supported by sufficevidence. The jury had no basis on
which to find Ronald guilty of thoseffenses beyond a reasonable doubt, and the
state appellate court’'s decision findirgufficient evidence to support those
convictions involved an unreasonable applmabf clearly-establised federal law.
Indeed, Respondent makes no serious effatetend either the jury’s verdict or the
state appellate court’s ruling on thosaiels. Instead, Respondent contends —
incorrectly — that Ronald’s insufficiency tife evidence claim is not properly before
this Court because Ronaldddnot present it to the state appellate court. That
contention is demonstrably wrong. Fiie reasons explained below, the Court
vacates Ronald’s assauttcaconspiracy convictions.

Ronald was convicted of the additiondflemses of (1) bribing, intimidating,
or interfering with a witness a criminal case and (2)aiting or procuring one to

commit perjury. For the reasons explair®elow, the Court rejects his challenges

1 The Court does not ordinarily refer to fi@s by their first names. But three of the
key figures in this case share the laatne “Owens,” and the facts are easier to
understand when these individuale atentified by their first names.
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to those convictions. And with those coetions intact, Ronald must still serve a
substantial prison sentence.

Because Ronald is entitled to relief émo of his claims, the Court will
GRANT IN PART andDENY IN PART Ronald’s petition for a writ of habeas
corpus (ECF No. 1).

I
A

Ronald is a state prisoner in thestady of the Michigan Department of
Corrections. He stands convicted of fotimes: conspiracy tcommit assault with
intent to do great bodily harm less thaarder, Michigan Compiled Laws § 750.84,
assault with intent to do great bodilyrhmaless than murdeMichigan Compiled
Laws 8§ 750.84, bribing, intimidating, or imtering with a witness in a criminal case,
Michigan Compiled Laws § 750.122(7)(bpdainciting or procuring one to commit
perjury, Michigan Compiled Laws 8§ 750.42bhe state trial court sentenced Ronald
to 83 months to 15 years imprisonment thespiracy to commit assault with intent
to do great bodily harm less than murdenwction, 5 to 15 years imprisonment for
the assault with intent to do great bodigrm less than murder conviction, 83
months to 15 years imprisonment for the Imgy intimidating, orninterfering with a
witness in a criminal case convictiomda60 to 90 months imprisonment for the

inciting or procuring one to commit perjurgnviction. The sentence for the bribing,



intimidating, or interfering wth a witness in a criminaase conviction was imposed
consecutive to the sentences for the otleawvictions (which all run concurrent to
one another).
B

Ronald stood trial in state court witiis brother Steven Owens (“Steven”) as
his co-defendant. The charges againstritarose from the non-fatal shooting of
Cornelius Owens (“Cornelius”) — no relatiomRonald or Steven. The prosecution
contended that Ronald and Steven dfranged for a man naed Dyterius Roby
(“Roby”) to shoot Cornelius and (2) attetagd to induce Cornelius not to identify
Roby as the shooter.

The Michigan Court of Appeals finer explained the circumstances leading
to the convictions as follows:

Cornelius Owens (Cornelius) wahot twice in the legs on
April 24, 2009. Corneliusral another witness-Maurice
Harris-identified the shooter as Dyterius Roby, although
Cornelius believed dendants were behind the shooting.
The prosecution presented eamde that in February 2009,

a drug raid occurred at Ronald’s residence, and the police
confiscated drug residueand paraphernalia, and
approximately $60,000 hidden &ir vents throughout the
home. At a subsequent drugdrat Ronald’s residence in
November, the police found alsstantial amount of crack
cocaine, $2,100 hidden in the walls, and drug packaging
material.

Cornelius, a member of ¢hsame gang as defendants,
participated in a DVD called “Prison Talk” in which he
referenced certain gang affiliations and spoke negatively
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about the defendants. Afteetkebruary drug raid and the
DVD, Cornelius began to hear rumors that defendants
thought he was the snitch tHatl to the raid. Cornelius
claimed that Steven callednhia snitch anéRonald yelled

out “don’t speak to the wireyvhich again was a reference
to Cornelius being a “snitchitat” or the “police.” About

a week before the shootin@;ornelius confronted the
defendants at a fish fry. @eelius and other men pointed
guns at the defendants, buétbonfrontatbn deescalated
with no shots fired.

After Cornelius was shot, he eventually identified Roby as
the shooter. Yet, Corneliusstdied that both Ronald and
Steven approached himna offered him money and
cocaine to recant his identification. Cornelius met with
Roby’s attorney and did agefendants asked, but after
speaking with the police agai@ornelius admitted to the
perjury scheme. A taped tplgone call with Steven was
admitted at trial, in which Steven discussed the scheme
with Cornelius.

Steven was convicted of consgy to assault with intent

to do great bodily harm less than murder, solicitation to
assault with intent to do gat bodily harm less than
murder, assault with intent to do great bodily harm less
than murder, bribing, intimating, or interfering with a
witness in a criminal casena@inciting or procuring one to
commit perjury. Ronald wasonvicted of conspiracy to
assault with intent to do e@at bodily harm less than
murder, assault with intent to do great bodily harm less
than murder, bribing, intimating, or interfering with a
witness in a criminal casenainciting or procuring one to
commit perjury.

People v. Owens, 2014 WL 1401932, ** 1-2 (Mich. CApp. Apr. 10, 2014).



C

Ronald filed an appeal of right in tiichigan Court of Appeals. He raised
eight claims through counsat@ eight additional claims in@o per supplemental
brief. The Michigan Court oAppeals affirmed his convictionSee id.

Ronald then filed an application fadve to appeal in the Michigan Supreme
Court. He raised the samaichs that he raised in tidichigan Court of Appeals.
The Michigan Supreme Coudenied leave to appedbee People v Owens, 856
N.W.2d 10 (Mich. 2014).

Ronald next filed the habeas corpustms that is now before this Courtsde
Pet., ECF No. 1.) The Court thereafter sth{hese proceedings to allow Ronald to
exhaust in the state court an additiodlaim challenging hisentence based upon
the Michigan Suprem€ourt’s decision irPeople v. Lockridge, 870 N.W.2d 502
(Mich. 2015). Gee Mot. to Stay, ECF No. 15; Order Granting Mot. to Stay, ECF No.
16.)

On March 16, 2017, the state triaduct denied Ronald’s motion for relief
from judgment on hid.ockridge claim. The Michigan Court of Appeals then
dismissed Ronald’s application for leaveafapeal for “failure to pursue the case in
conformity with the rules.People v. Owens, No. 340153 (Nov. 8, 2017)#e ECF

No. 17, PagelD.2753.)



On January 26, 2019, this Court greth Ronald’s motion to reactivate the
petition. See Order, ECF No. 18.)
D
In the petition, Ronald brings the following claims for relief:

l. Petitioner was denied his state and federal
constitutional due process right to a fair trial by the
trial court’s refusal to grant a mistrial based on the
prosecutor’s continued insertion of irrelevant prior
bad acts and evidence of gang involvement, drug
dealing, and arson.

I. Petitioner was denied his state and federal
constitutional right to a fair trial as a result of the
trial court’s refusal to gmt the defense request for
a mistrial based upon prosecutorial misconduct.

[ll.  The trial court erredby failing to disqualify the
Saginaw County Prosecutor’s Officer.

IV. The trial court erredby refusing to strike the
admission of Officer Ball's cell-phone tower
testimony.

V.  The trial court erred inlenying Petitioner’'s motion
for directed verdict.

VI. The verdict was againghe great weight of the
evidence.

VIl. The trial court’s errorsesulted in cumulative error.

VIIl. The trial court violaed Petitioner’'s due process
rights at sentencing by misscoring Offense
Variables 3, 4, 10, 13, 14nd 19 of the sentencing
guidelines.



IX. Petitioner was denied his dyrocess right to a fair
trial due to ineffective assistance of counsel.

X. The court abused its discretion when it denied
Petitioner’'s motion to quash.

Xl.  Petitioner’s conviction okeveral offenses violates
the Double Jeopardy Clause.

XIl. Petitioner's convicton of the lesser included
offense prohibits a charge under section (7)
subdivision (B) of the bribery statute.

XIII. Petitioner was denied hidue process right to a fair
trial due to police mismnduct when investigating
police threatened or timidated witnesses.

XIV. Petitioner was denied his due process right to a fair
trial by the knowing use of false and perjured
testimony.

XV. The trial court erred by ging the jury instruction
of the lesser included offense to conspiracy to
commit first-degree murder for an offense that does
not exist.

XVI. Conspiracy to commit fst-degree murder does not
include a lesser offense of conspiracy to commit
second-degree murder.

XVII. Petitioner’s convictionamust be reversed because
the prosecution failed to prest sufficient evidence
to satisfy the due process standard of guilt beyond a
reasonable doubt.

(Pet., ECF No. ]}
[

The Antiterrorism and Effective DdatPenalty Act of 1996 (“AEDPA”)

requires federal courts to uphold statert@djudications on the merits unless the
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state court’s decision (1) “was contrdoy or involved an unreasonable application
of, clearly established Federal law, dstermined by the Supreme Court of the
United States,” or (2) “was based onwareasonable determination of the facts in
light of the evidence presented in the State court proceé@®d).S.C. § 2254(d).
“The question under AEDPA is not whethdederal court believes the state court’s
determination was incorrect but whethkat determination was unreasonable—a
substantially higher thresholdthriro v. Landrigan, 550 U.S. 465, 473 (2007).
1
Ronald argues that he is entitled tddeal habeas relief on his convictions for
assault with intent to do great bodily haless than murder and for conspiracy to
commit assault with intent to do great bodily harm because they were not supported
by sufficient evidence Se Pet., ECF No. 1.) The Court agrees.
A
Before turning to the merits of Ronadnsufficiency of the evidence claims,
the Court addresses Respondent’s cordentinat Ronald may not present these
claims for review here because hd diot raise them in state cour&e¢ Answer,
ECF No. 11, PagelD.2652-2653.) ThaRisspondent’s only real response to these

claims; Respondent never adskes the merits of the claims.

2 Respondent makes only a single, passidgreace to the merits of Ronald’s
sufficiency of the evidese claims in a footnote:



Respondent argues that, in stadert, Ronald raised onfgate-law challenges
to the sufficiency of the evidence supporting his conspiracy and assault convictions
and that Ronald did not challenge th@savictions based on ehinsufficiency of
the evidence undéederal constitutional law. (Seeid.) As support for this argument,
Respondent highlights that Ronald arguethto state appellate court that the trial
court erred when it denied his “motion for directed verdict” on the claims.
Respondent contends that a “motion for direstedlict” is solely a matter of state
law and that when Ronald challenged temial of the “directed verdict” motion
before the state appellate chine did not raise a federal sufficiency of the evidence
challenge. The Court disagrees.

The record indisputably demonstratieat Ronald challenged the sufficiency
of the evidence on federal constitutionabgnds in state court even though he used
the term “directed verdict.Indeed, Ronald’s counsel direct appeatited the Due

Process Clause of the United States&Eidution and the United States Supreme

But even if [Ronald] was rsing insufficient-evidence
claims as to all of his convictions — a point the State in no
way concedes — those claims would lack merit for the
more-detailed reasons set forth by the prosecutor on
appeal.

(Answer, ECF No. 11 at b5, PagelD.2699-2700.) THeeasons set forth by the
prosecutor” were essentially the same Smes” that the Michigan Court of Appeals
found sufficient evidence to support thenspiracy and assault convictionSeq
State Prosecutor’s Brief on Appe&ICF No. 10-37PagelD.2369-2372.)
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Court’s decision construing that clauselackson v. Virginia, 443 U.S. 307 (1980),
as the law governing Ronald’s insgféncy of the evidence claimSde Ronald’s
App. Brief, ECF No. 10-37, PagelD.2180Ronald likewise cited United States
Supreme Court’s decisions concernitlte federal constitutional test for the
sufficiency of the evidence in higro per supplemental brief challenging the
sufficiency of the evidence:

Before a Defendant may beonvicted of a Criminal

Offence, due process reges that the prosecution

introduce sufficient evidence fastify a rational trier of

fact in [concluding] beyond a reasonable doubt that the

Defendant was guilty of all thessential elements of the

offence. People v. Hampton, 407 Mich. 354, 366 (1979);

Jackson v. Virginia, 443 U.S. 307, 317 (1979)n re

Winship, 297 U.S. 338 (1970).
(Ronald’sPro Per Supp. Brief, ECF Nol0-37, PagelD.2274.)

Ronald plainly raised a sufficiency ttie evidence challenge as a federal
constitutional claim in state court. d@$e claims are thefore exhausted and
properly preserved for a merits detamation on federal Hzeas review.

B

The clearly established federal lay@verning Ronald’s sufficiency of the
evidence claims is found the line of Supreme Court decisions concerning the level
of proof necessary to satisfige Due Process Clause. Imre Winship, 397 U.S.

358, 364 (1970), the Supreme&t held that “the Due Process Clause protects the

accused against conviction except upon phmyond a reasonable doubt of every
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fact necessary to constitute the crimigh which he is charged.” And idackson,
supra, the Supreme Court determined thdfisient evidence supports a conviction
if, “after viewing the evidence in theght most favorable to the prosecutiamy
rational trier of fact coul have found the essentiakgrients of the crime beyond a
reasonable doubtJackson, 443 U.S. at 319 (emphasis in original).

The review of insufficiency ahe evidencelaims under thdackson standard
is especially deferential in the habeas context. In habeas proceedings, the sufficiency
of the evidence inquiry involves “two layeo$ deference”: onéo the jury verdict
and a second to the decisionthg state appellate couianner v. Yukins, 867 F.3d
661, 672 (6th Cir. 2017). First, the Court “must determine whether, viewing the trial
testimony and exhibits in the light most favorable to the prosecutinyational
trier of fact could have found the esselntl@aments of the crime beyond a reasonable
doubt.” Brown, 567 F.3d at 205 (citindackson, 443 U.S. at 319) (emphasis in
Jackson). Second, if the Court were “to conde that a rationaligr of fact could
not have found a petitionguilty beyond a reasonable doubh habeas review, [the
Court] must still defer to #state appellate court’s sufency determination as long
as it is not unreasonabldd. When applying these two layers of deference, the
Court’s task is to “determine whether fh€ourt of Appeals gelf was unreasonable

in its conclusion that a rational trier of fambuld find [the defendant] guilty beyond
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a reasonable doubt based upon theence introduced at trialfd. (emphasis in
original).
C
1
The Michigan Court of Appeals addhised the sufficiency of the evidence
supporting Ronald’s conspiracy and agseaonvictions in a single short passage:

Viewing the evidence in thikght most favorable to the
prosecution, a rational trieof fact could have found
Ronald guilty beyond a reasonable doubt. As discussed
above, the drug raid at Ronadouse led to the seizure
of $60,000. The victim-Coriies Owens-testified that he
began to hear rumors thd¢fendants thought he was the
snitch that led to the raid. H#aimed that both defendants
confronted him and called rhi a snitch. About a week
after Cornelius confronted defendants at a fish fry,
Cornelius was shot twice ithe leg. Both Maurice and
Cornelius identified Dyterius Roby as the shooter. The
expert in cellular phone arnyais testified that Roby’s
phone was around that locati@md that Roby and Steven
contacted each other sevetahes before and after the
shooting. There also wasevidence that Ronald
subsequently deposited mgnato Roby’s jail account.

Based on this evidence, the trial court did not err in finding
that a rational jury could finRonald guilty of assault with
intent to commit great bodillxarm less than murder and
conspiracy to assault withtent to commit great bodily
harm less than murder. \lh Ronald clearly prefers a
different narrative and intergtation of the evidence, a
directed verdict is viewed in favor of the prosecution.
Moreover, “[i]t is for the trie of fact, not the appellate
court, to determine what infences may be fairly drawn
from the evidence and to wemine the weight to be
accorded those inferenced?eople v. Guthrie, 262 Mich.
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App 416, 419; 686 NW2d 76{(004) (quotation marks

and citation omitted). This Court has repeatedly

recognized that circumstantial evidence suffices as proof

of the elements of an offensand in particular an actor’s

intent. Id. In light of the forgoing, the verdicts also were

not against the great weighdaf the evidence, as a

miscarriage of justice would nogsult if the verdicts were

to stand. Cameron, 291 Mich. App at 617.
Owens, 2014 WL 1401932, at *13. As explained below, this finding of sufficient
evidence involved an unreasonable application oddckson standard.

2
The Court turns first to the MichigaDourt of Appeals’ conclusion that the

prosecution presented sufficient evidertoesupport the assault with intent to
commit great bodily harm less thanurder conviction. Because tldackson
standard “must be appliedtiv explicit reference to the substantive elements of the
criminal offense as defined by state lawatkson, 443 U.S. at 324 n.16, the Court

begins its analysis by setting forth the elements of Ronald’s assault conviction under

Michigan law.

3 These issues are addressed in the igash Court of Appeals’ opinion under the
heading: “Directed Verdict & Great Weigbt the Evidence.” L&r in the opinion,
the state court confirmed that this wasatalysis under the BuProcess Clause as
well. See Owens, 2014 WL 1401932, at *22 n.18.
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Ronald was convicted of the assault vitiitent to do great bodily harm charge
on an aiding and abetting thedrflo secure a conviction on that theory under
Michigan law, the prosecution had poove beyond a reasonable doubt that (1)
someone committed the asga(®) Ronald performed ayave encouragement that
assisted the commission of the assauld, @) Ronald intended the commission of
the assault or knew that the principal mted to commit the assault at the time he
gave aid or encouragemefite Riley v. Berghuis, 481 F.3d 315, 322 (6th Cir. 2007),
citing People v. Carines, 597 N.W.2d 130, 135 (Mich. 1999)The state appellate
court reasonably found sufficient evidertbat someone committed the assault —
indeed, that element was not seriousgpdied — but unreasonably found sufficient
evidence that Ronald aided assisted the assault.

As support for the conclusion that the prosecution presented sufficient
evidence that Ronald aided the assaudt,sfate appellate cduwited the following

evidence:

e Police seized $60,000 from Ronald’s home during a drug
raid,

4 That Ronald was convicted of assault wittent to do great bodily harm less than
murder under an aiding and abetting theommisient from the fact that Ronald was

not present at the time of the shooting thal court instructed the jury on the
elements of guilt under an aiding and abetting theosse ECF No. 10-31,
PagelD.1983), and, during closing arguments, the prosecutor argued Ronald’s guilt
as an aider and abetto&e¢ id., PagelD.1949.)

15



e Cornelius (the victim) thoughhat Ronald and Ronald’s
brother Steven believed Calius was the snitch behind
the raid;

e Cornelius was shot approximately one week after he
confronted Ronald and Stevaha neighborhood fish fry;

e Roby (the shooter) and Steven contacted each other
several times before amdter the shooting; and

¢ Ronald deposited money inoBy’s jail account after the
shooting and after Roldyad been arrested.

This evidence supports, at most, “reasoaapeculation” that Ronald aided or
encouraged the assalNiewman v. Metrish, 543 F.3d 793, 797 (6th Cir. 2008). But
“reasonable speculation” is insufficientaamatter of law tougport Ronald’s aiding
and abetting convictionid. (holding that “reasonable speculation” is not “sufficient
evidence” undedackson.)

First, the seizure of a large amoumbiney from Ronald’s home during a drug
raid says nothing about winer Ronald actually played yamole in the later assault
on Cornelius. The seizure of the funday have given Ronald a motive to harm
someone — i.e., a desire to harm the persam persons who gave police the
information that led to the search — bua teizure itself is not evidence that Ronald
had a motive to harm Cornediin particular. More importantly, even if the seizure
gave Ronald a motive to har@ornelius, the seizure is plainly not evidence that

Ronald actually participated in supported the assault on Cornelius.
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Second, the evidence that Ronaltidwed that Cornelisi was the snitch was
mere conjecture. This evidemcame from Cornelius. Hestified that at one point
before he was shot, he waalking past Ronald whendRald said, “don’t speak to
the wire.” (6/23/11 Trial Tr. at 26, EECNo. 10-23, PagelD.1457.) But Cornelius
admitted that Ronald’s statement was directesbtoeone else and that Cornelius
simply assumed Ronald was accusing him (Gmlius) of being a snitch:

[A]s | was walking to the store, | was walking past Steve

and Bae-Bae [Petitioner]. Adilly, it was more than just

them two out there, and Bae-Bae yelled out his mouth

don’t speak to the wire, biae wastalking to Bows, which

is Maurice’s brotherhut | took it as he was talking to me

and | snitched out the air, ande thing led to another.
(Id.; emphasis added.) Thus, the evidethed Ronald believed that Cornelius was
the snitch is far from persuasive. Jastimportantly, even if there was strong
evidence that Ronald believed that Céiugewas the snitch, that evidence would
establish, at most, that Ronald had a maitvassault Corneliug;would not be any
proof that Ronald actuallgided such an assault.

Third, Cornelius was not shot one wexdter he confronteBonald and Steven
at a neighborhood fish fry, as the staturt erroneously concluded. Instead,

Cornelius and his associates (Reginald Fillmore and Anthony Hunt) drove to the fish

fry, walked toward the Owens bhars, and pointed their guns &even, not
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Ronald® (See6/17/11 Trial Tr. at 69-70, ECF N@0-20, PagelD.1274.) Then, after
Cornelius, Fillmore, and Hunt lef§even, in an expletive-lade tirade, said that
something had to be done ab@ornelius and that Corlies had to be dealt with.
(Id. at 73-74, ECF No. 10-2(RagelD.1275.) Ronald wanothing more than a
bystander to this confrontation. Heddiot speak, did not participate, hung back
from the three men and hisdbhner, and left withintwo to three minutes of
Cornelius’s departure.S¢e 6/21/11 Trial Tr. at &0, 44-45, ECF No. 10-21,
PagelD.1302, 1311.) And evertlie interaction at this fish fry could be considered
some evidence that Ronald may have hadesmotive to harm Cornelius, it is not
evidence that Ronald actuatigted on that motive.

Fourth, evidence that Roby (the shaoptnd Steven spoke several times by
phone before and after the shagtis not probative of wheth&onald played any
role in the assault. Themwas no evidence that Rongldrticipated in those calls,
knew what was being discussed on the calls, or had any connection whatsoever to
the calls. Nor was there any evidence athéocontent of the calls. Under these

circumstances, the fact that Steven spwkRoby before and after the shooting is

® There is some conflicting testimony aswhben the guns were drawn. Cornelius
claims the guns were only drawn when lRidmore, and Hunt believed that Steven
was reaching for a gun (Cotnes later realized Steven had been reaching for his
cell phone). Maurice Harris, a witness to the confrontation, testified that the three
men jumped out of a truck with their gusdseady drawn. The precise moment when
the men showed their weapons is irrelevartheoCourt’s analysisf this issue.
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not evidence that Ronald,mself, had any connection to the shooting. Indeed, the
state court did not even try to draw@aection between thesalls and Ronald’s

guilt.

That brings us to the last pieceedMidence cited by the state appellate court
as evidence of Ronald’s guilt: thestenony that Ronald twice deposited small
amounts of money — $50 on one occasioth $60 on a second occasion — in Roby’s
jail account after Roby wamrested for the shootirigSee 6/29/11 Trial Tr. at 188-
92; ECF No. 10-26, PagelD.1674-1675.) Htate court seemed to conclude that
this evidence, when construed in favotlad prosecution, could support an inference
that Ronald had hired Roby to comntite shooting and was paying Roby for
completing the job. That is an unreasble inference that rests upon too much
speculation. The state court did not idnéiny evidence that before the shooting
Ronald hadany communication (directly or through others) with Roby about
assaulting Cornelius nor any evidence fRahald had anydvance knowledge that
Roby was going to assault Cornelius. Muver, neither the fact nor amount of the

deposits was unusual. Indeed, severalratitdviduals made similar deposits into

® It appears that someone named RoNsldleposited $80 into Roby’s account on
another occasion. On direct appeat, pinosecution assumed that “Ronald W.” was
Ronald Owens. But no testimony directlypported that concdion. Nevertheless,
even if Ronald deposited an additionaD3$8 Roby’s account, that fact would not
alter the Court’s analysis or conclusion.
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Roby'’s jail account after the shooting. riexample, Michelle Baker deposited $109;
P. Worthington deposited $80nc& D. Redeemer deposited $9@ed id.) In
addition, the inmate financial recordsoshthat Roby spent at least $800 in the
commissary during the relevant time perioske(id.), and that suggests that still
other people were making degesnto his account. Furermore, Ronald and Roby
had a relationship prior to Roby’s incardesa — they were members of the same
gang — and thus there is a reasonablerdtere explanation as to why Ronald
offered support to Roby whilRoby was in custodySée 6/24/11 Trial Tr. at 14,
ECF No. 10-24, PagelD.1515.) On thisoel, it was mere conjecture for the state
court to conclude that Ronald’s pos$iesting deposits into Roby’s jail account
reflected apre-shooting agreement between Rlonand Roby that Roby would
shoot Cornelius on Roltis behalf.

In any event, even if the state coproperly concluded thdhe deposits were
at least some evidenceapre-shooting agreement, the court’s finding of sufficient
evidence would still be unreasonabl&imply put, that evidnce, and the weak
evidence of Ronald’s alleged motive désed above, was plainly insufficient to

support Ronald’s conviction of aidirand abetting the shooting of Cornelius.

" As described below, the prosecutionyed beyond a reasonable doubt that Ronald
attempted to bribe Cornelius to recart (Cornelius’) identification of Roby as the
person who shot him. The Michigano@t of Appeals did not include that
misconduct by Ronald in the list of evidenthat supported Ronald’s assault and
conspiracy convictions. This Court agrees with the Court of Appeals that Ronald’s
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The Sixth Circuit Court of Appeals &aheld similarly meager evidence
insufficient on habeas review. Brown v. Palmer, 441 F.3d 347 (6th Cir. 2006),
the Sixth Circuit held insufficient evidea was presented to prove the petitioner
guilty beyond a reasonable doubt of aiding abetting a carjacking. The petitioner
was present at a gas statishen the carjacking occurrefeeid. at 349. The man
who committed the carjacking exited tpetitioner’'s car just before taking the
victim’s car at gunpointSeeid. The victim testified that the petitioner stared at the
victim from his car while the carjackerdd shots and drove the victim’s vehicle
away.Seeid. The petitioner then attempted to drive off, but his tires skidded in the
snow and the victim approached him, pued the petitioner in the face through the
car window, and pulled theetitioner out of the caSeeid. The victim drove the
petitioner’s car to the police station to faereport. The petiiner never attempted
to retrieve his car from the police stati@eid. At trial, the prosecutor argued that
the petitioner acted as a lookout and potégisaway driver for the gunman, who

was never locate&eeid.

efforts to undermine the prosecution Bioby for shooting Cornelius is not
meaningful evidence that Ronald papated in, or had any connection to, the
shooting. Simply put, that Ronald did nednt Roby to be coneted of the shooting
says little, if anything, about whether Rongldyed any role in the shooting. And
even if Ronald’s efforts to derail éhprosecution of Roby were some evidence
connecting him to Roby’s shooting of Colins, that evidencayhen coupled with
the other weak evidence against Rorgddcribed above, would still be insufficient
as a matter of law taupport Ronald’s assaulhd conspiracy convictions.
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The Sixth Circuit found this evidenaasufficient to support the petitioner’s
conviction:
Although the state relies on evidence demonstrating that
Brown ‘stared at the victimsiiever pumped gas at the gas
station, attempted to flee following the gunshots, and
failed to contact the police to retrieve his car, none of this
evidence suggests that Browssisted or encouraged the
gunman in the commission of the armed robbery and
carjacking or that Brown intended for the gunman to
commit the offenses — both cessary elements for aiding
and abetting under Michigan law.

Id. at 353.

Ronald’s conviction for asaé is based on evidence at least as thin as that in
Brown, if not thinner. While there is no doutbat circumstantial evidence by itself
may support a convictiorsee Hill v. Mitchell, 842 F.3d 910, 933 (6th Cir. 2016),
the circumstantial evidence in thisase is nothing more than *“conjecture
camouflaged as evidencePiaskowski v. Bett, 256 F.3d 687, 693 (7th Cir. 2001).
The state court’s affirmance of Ronaldissault convictionvas an unreasonable
application of Supreme Court precedent.

3

The Michigan Court of Appeals’ colusion that the prosecution presented

sufficient evidence to support Ronald’s conspiracy conviction was equally

unreasonable. A conspiracy under Michidaw is “a partnership in criminal

purposes, under which two or more individuaoluntarily agree to effectuate the
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commission of a criminal offense®Qwens, 2014 WL 1401932, at *10, quoting
People v. Jackson, 808 N.W.2d 541, 547 (Mich. gp. 2011) (quotation marks and
citation omitted irDwens). “A twofold specific intent is required for conviction: the
intent to combine with others, and theemt to accomplish the illegal objective.”
People v. White, 383 N.W.2d 597, 599 (Mich. App. 1985).

The Michigan Court of Appeals Ired upon the same evidence to support
Ronald’s conspiracy conviction as it didgopport his assaulbaviction. Just as
that evidence was insufficient for the adsaanviction, it is insufficient to support
the conspiracy convictiorAs described in detail abovhe evidence aanst Ronald
established, at most, that he may hawa danotive to harm Cornelius and that he
deposited funds into Roby'account after the shooting. For all of the reasons
explained above, it was unreasonable fa #tate court to conclude that this
evidence, even when constdum the light most favorable to the prosecution, was
sufficient to establish that Ronald engagedny joint criminal activity with Roby.
The Michigan Court of Appeals’ condion to the contrary was an unreasonable
application ofJackson.

4

The obvious question here is: how could the jury have convicted Ronald of

assault and conspiracy if, as the Coud tancluded, the prosecution’s evidence on

those charges fell far below proof beyandeasonable doubt? &IlCourt sees two
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possible answers to that question. Fitts¢, state trial court allowed the admission
of evidence that Ronald was a drugddepgang member who committed other acts
of violence and was possibly involved in an ars&ee €.9., 6/21/11 Trial Tr. at 26,
166-67, ECF No. 10-21, Pd@=1306, 1341; 6/23/11 Trial Tr. at 27-28, ECF No.
10-23, PagelD.1457; 7/7/11 Trial Tr. Hd4, ECF No. 10-30, PagelD.1917.) The
admission of that evidence (while netarranting habeas relief for the reasons
explained below) may wehave prejudiced the jury amst Ronald and interfered
with the jury’s ability to fairly evaluatéhe evidence against Ronald. Second, the
prosecution often treated Ronald and hisheoSteven as a single, indivisible unit,
and that may haveoatributed to confusion among the jurors. Indeed, that tactic
appears to have confused the state kgipecourt which,as described above,
attributed conduct involving only StevenRonald. In the endhe Court cannot be
certainwhy the jury was led astray, but it is certain that the yung led astray — and
that the jury returned a verdict on the adisand conspiracy charges that is plainly
not supported by sufficient evidence. cacdingly, the Court will vacate those
convictions.
1V

Ronald also argues that there was insufficient evidence to support his

convictions of (1) bribingintimidating, or interfering wh a witness in a criminal

case and (2) inciting or procuring perjuriRonald claims that the state trial court
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erred when it denied his motion for a directed verdict on those charges, that the
verdict on those charges was againstdgheat weight of the evidence, and that
insufficient evidence supported the cortins on those charges. The great weight

of the evidence claim is matter of state law, and i& not cognizable on federal
habeas reviewsee, e.g., Brownv. Winn, 2018 WL 5619601, at *2 (6th Cir. Sept. 12,
2018). Likewise, to the extent that theedited verdict claim rests on state law, that
claim too is not cognizable on federal habeas reviee King v. Trippett, 27 F.

App’x 506, 510 (6th Cir. 2001). The suffeicy of the evidere challenge (and the
directed verdict challenge to the extethat it relies on federal law), while
cognizable, does not warrant habeas relief.

The Michigan Court of Appeals offeteéhe following explanation as to why
there was sufficient evidence to suppdRonald’s convictions for bribing,
intimidating, or interfering with a witness in a criminal case and for procuring
perjury:

In regard to bribing, intimidting, and intdering with a
witness in a criminal case amtiting or procuring one to
commit perjury, the trial court also did not err in denying
Ronald’s motion for a direetd verdict. Evidence was
presented that Roby shot Cornelius, and that Cornelius
knew defendants were respins. After implicating
Roby, Cornelius testified thabth defendants approached
him and offered him money drcocaine in exchange for
lying about who shot him. Ronald even accompanied
Cornelius to meet with Roby’attorney, where Cornelius

recanted his identification of Roby. Cornelius estimated
that with the cash and cocaine, he received $4,000 from
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defendants. The jury s heard a taped telephone
conversation between Cornelius and Steven, on which
Steven was coaching Cornelius to testify in court about his
confusion regarding the shooter’s identity.
Therefore, viewed in therosecution’s favor, a rational
trier of fact could havdound that Ronald knowingly
attempted to incite or procure Cornelius's perjured
testimony and that he bribethtimidated, or interfered
with Cornelius in a criminatase. Also, in light of the
overwhelming evidence of ddald’s guilt, the verdicts
were not against the greateight of the evidence.
Cameron, 291 Mich. App at 617.

Owens, 2014 WL 1401932, at ** 10-12.

The evidence described by the Michigdaourt of Appeals was more than
sufficient to support Ronald’sonvictions for bribing, iimidating, or interfering
with a witness in a criminal case and fwocuring perjury. The prosecution’s theory
underlying those convictions was that Ronalidbed Cornelius in order to persuade
Cornelius to testify that Roby was not tlheeter. The elementd bribing a witness
are: (1) a person was testifying, or wasngpoto testify, or was going to provide
information at an ongoing or future affal proceeding; (2) the defendant gave,
offered to give, or promised to give ahiytg of value to the testifying person, and
(3) when the defendant gave, offered to gowgopromised to give something of value
to the testifying person, ¢hdefendant intended to dmaage the testifying person

from attending the proceeding, testifying at the proceeding, or giving information at

the proceeding, or intended to influente testifying person’s testimony at the
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proceeding.See Mich. Crim. JI 37.3; Mich. Cmp. Laws § 750.122(1). The
elements of inciting or procuring perjuréestimony are: (1) the defendant did or
said something to persuaderother person to make dska statement under oath (it
Is immaterial whether anyone actuallydeaa false statement under oath; the crime
Is complete as soon as the defendaiestto persuade arwr to make a false
statement); (2) the defendant knew theestant was false atettime; and (3) that
the oath was authorized or required by Michigan state3esMich. Crim. JI 14.4;
Mich. Comp. Laws § 750.425.

The evidence described by the state ceasily established all of the elements
of both offenses. Thus, the stateurt did not unreasonably apply tackson
standard when it affirmed Rald’s convictions for intdéering with a witness and
procuring perjury. The Court thereforedliines to grant Ronald habeas relief on
those two convictions.

V
The Court now turns to Ronald’s remiaig claims for relief. Ronald asserts

that he is entitled to habeas relief witlspect to all of his convictions on several
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different grounds$ The Court will review each in tufh.
A
Ronald asserts that he was denied affiailrwhen the state trial court allowed
evidence of his drug and gang involvarhe The Michigan Court of Appeals
considered this claim on reéict appeal and held th#te testimony was properly
admitted:

Theres gestae doctrine provides that a jury is entitled to
hear the complete story of the crimBeople v. Aldrich,
246 Mich. App 101, 115; 631 NW2d 67 (2001). ... This
concept relies on the principle that background
information is often necessaty provide the jury the
proper context in which tevaluate the evidencd2eople

v. Malone, 287 Mich. App 648, 661; 792 NW2d 7 (2010).
In other words, the more the jurors know about the full
transaction, the better egped they are to uphold their
sworn dutyld. (quotation marks and citation omitted). ...

*k%

8 Ronald attacks all four dfis convictions on the remang grounds. The Court has

already concluded that he is entitled relief on his assault and conspiracy
convictions based upon insufficiency of thedewce. But for the sake of judicial

efficiency, the Court has considered wiegtRonald is entitled to relief from those
convictions based upon the argumentsgumesd in his additional claims.

® Respondent argues that many of RonadtBéms are barred from review because
they are procedurally defaulted. Procedwefault is not a jurisdictional bar to
review of a habeas petition on the meis= Trest v. Cain, 522 U.S. 87, 89 (1997).
“[Flederal courts are not required to address a procedural-default issue before
deciding against the petitioner on the meritdudson v. Jones, 351 F.3d 212, 215

(6th Cir. 2003), citing.ambrix v. Sngletary, 520 U.S. 518, 525 (1997). The Court
finds it is more efficient to proceed toetimerits of Ronald’s remaining claims and
does so here.
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Thus, “[e]vidence of other criminal acts is admissible
when it explains the circustances of the crime Malone,
287 Mich. App at 662.

In the instant case, there wadrug raid at Ronald’s house

in February 2009, where the police confiscated drug
residue and $60,000. In subsequent raid, the police
discovered additional moneydnrack cocaine. Cornelius
and the defendants had beepaat of the same gang, the
Geto Doggs Gang, but after the February raid and the
Prison Talk DVD, their relatinship changed. Cornelius
began to hear rumors that he was the snitch that led to the
February raid at Ronaldisouse. Cornelius claimed that
Steven confronted him and t&d him a snitch, and that
Ronald yelled out “don’t speak the wire,” which was a
reference to Cornelius being a “snitch,” “rat” or the
“police.”

About a week after this incidg Cornelius was shot. Both
Maurice and Cornelius identified Dyterius Roby as the
shooter. An expert in the febbf forensic cellular analysis
testified that at the time difie shooting, Roby’s phone was
around that location. The expdurther explained that
Roby initiated direct connect contact with Steven several
times that day, both beforea after the shooting. After
Roby was arrested, Ronatdpeatedly deposited money
into Roby’s prison account.

As seen from the recitation of the evidence, the jury was
called upon to decipher what occurred during private
conversations between deflants and Roby, and the
resulting decision to actSee Sholl, 453 Mich. at 742 (“In
this case, a jury was calleghon to decide what happened
during a private event betweéwo persons.”). Without
understanding the context--thdefendants were part of
the same gang as Corneliusdgperceived him to be the
snitch that led to the exposuof their drug business and
the loss of over $60,000—theryuwould have been left
without the complete storyAldrich, 246 Mich. App. at
115. “It would have been gaexing to the jury” to know
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that Roby-with whom Corrieis had a good relationship-
shot him without any @arent provocationld. The fact
that defendants were in éhsame gang as Cornelius
illuminated their relationshipgnd helped to explain why
they reacted so strongly afténinking he was the snitch.
Further, their belief that Cornelius exposed their drug
business and cost them $60,000 “explains the
circumstances of the crimeMalone, 287 Mich. App. at
662;Bostic, 110 Mich. App. at 749.

*k*k

Alternatively, this evidencavas relevant and admissible
under MRE 404(b).

*k%k

Under MRE 404(b), inadmissiblcharacter evidence can
be deemed relevant and adnisiif it is offered for a
purpose other than propensity. MRE 404(b)(1) provides:
“Evidence of other crimes, wrongs, or acts” may “be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, scheme, plan, or system
in doing an act, knowledge, idiy, or absence of mistake

or accident when the samenmterial, whether such other
crimes, wrongs, or acts are contemporaneous with, or prior
or subsequent to the conducissue in the case.” ...

Here, this evidence was adsible for the non-character
purposes of motive. The prexsutor sought to prove the
motive for the shooting stemmed from defendants’ belief
that their fellow gang mendb had snitched on them,
which resulted in exposure aagolice drug raid that cost
them $60,000. Thus, evidence of their lucrative drug
business and the gang relatibipsbetween the victim and
defendants provided the factumntext to understand an
otherwise inexplicable actwhich helped to establish
motive.[ ]

30



Furthermore, this evidenceas relevant under MRE 401
and 402. ... Evidence that deftants believed their fellow
gang member had snitched oerihand crippled their drug
business makes it more prdiba that defendants were
guilty of the charged offees. Moreover, MRE 403 did
not preclude the admission ofckuevidence. While this
evidence was prejudicial, dJll relevant evidence is
prejudicial; it is only unfairly prejudicial evidence that
should be excluded. ...”People v. McKee, 268 Mich.
App. 600, 6130614; 709 N.\2d 595 (2005) (citation
omitted). As noted above, this evidence had significant
probative value as it illuminated the motive behind the
crimes and the identity of ¢hperpetrators. Furthermore,
the evidence of gang memiship and drug dealing was
relatively restrained, aso evidence was admitted
regarding drug buys or irralant gang-relatk behavior.
Thus, unfair prejudice did not result.[ ]

Therefore, this eviehce was admissible ess gestae and
pursuant to MRE 404(b). Furthermore, “the trial court’s
decision on a close evidentiary question ... ordinarily
cannot be an abuse of discretiorPeople v. Sabin, 463
Mich. 43, 67; 614 N.W.2d 882(000). Defendants are not
entitled to relief.

Owens, 2014 WL 1401932, at ** 3-5.

The admission of this objected-to pricts evidence is a question of state
law. See Walker v. Engle, 703 F.2d 959, 962 (6th Cir. 1983). Federal habeas relief
Is not available to correct state-court entary decisions unless they rise to the
level of a violation of the Due Process Clause, Coleman v. Mitchell, 268 F.3d
417, 439 (6th Cir. 2001), which they cannotuhdess they “offend[ ] some principle

of justice so rooted in the traditions arahscience of our people as to be ranked as

fundamental.’Patterson v. New York, 432 U.S. 197, 201-02 (1977). Ronald fails to
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show that the state court’s evidentiary mgs were so egregious as to constitute a
violation of the Due Processdlise. Ronald is therefanet entitled to habeas relief
on this claim.

B

Ronald next argues that the statel t@urt erred when it admitted testimony
from police officer Jason Ball, who was qui@d as an expert iforensic cellular
phone analysis. Officer Ball testified tHfaoby’s cell phone was in the vicinity of
the shooting at the time of the shooting #émak calls were made to Steven before
and after the shooting. drRald argues that Officer Ba testimony was based upon
“junk science,” (Pet., ECF N4, PagelD.62), and thatffizer Ball was not a neutral
expert because he was employpsdhe police department.

The Michigan Court of Appeals consied this claim on direct review and
rejected it because “there was sufficiestitaony for the trial court to conclude that
[Officer Ball] had the training and experimn to provide the jury with useful,
scientific, or specialized knowledgeOwens, 2014 WL 1401932, at *9. The state
appellate court also rejectd&tbnald’s claim that Offier Ball's conclusions were
faulty because they webased upon data froamly one cellular tower and the claim
that Officer Ball was biased becausewrked with the police departmeigee id.

Ronald fails to show that the state cositonclusion that Officer Ball's testimony
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was admissible violatethe Due Process Clausadaoffended a fundamental
principle of justice.

Moreover, to the extent that Ronald raise®aubert” claim with respect to
the admission of Officer Ball's testimony, it is without merit.Daubert v. Merrell
Dow Pharm., Inc., 509 U.S. 579 (1993), the Supref@eurt set forth factors that
courts should consider when admittingpert testimony. But the Sixth Circuit has
held thatDaubert cannot provide a basis forderal habeas relief becausaubert
concerns the Federal Rules®Bfidence which are not refent to a state criminal
conviction.See Norris v. Schotten, 146 F.3d 314, 335 (6th Cir. 1998%t. denied,
525 U.S. 935 (1998). For all of these reasBusiald is not entitled to federal habeas
relief due to the admission of Officer Ball's testimony.

C

Ronald’s second and fourteenth claimsse allegations of prosecutorial
misconduct. More specifically, Ronaldlemes that the prosecutor engaged in
misconduct by eliciting testinmy regarding Ronald’s inWeement with drugs and
gangs and by knowingly presenting false anglped testimony.Relatedly, Ronald
argues that the state trial court erred whefailed to grant a mistrial based upon
prosecutorial misconduct.

The Michigan Court of Appeals considdrRonald’s claim that the prosecutor

committed misconduct by eliciting testomy about the other-acts drug and gang-
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related evidence anckjected it. It held thathere was no misconduct by the
prosecutor because the evidences weoperly admitted under state Iasge Owens,
2014 WL 1401932, at *15. The Michigdbourt of Appeals’ holding that the
prosecutor did not commit misconduct elciting admissible testimony was not
contrary to clearly-dablished federal law.

Second, Ronald argues that the prosecutor knowingly presented perjured
testimony from Cornelius. The Michigaro@t of Appeals considered this claim on
direct review and rejected it:

In the instant case, Ronalbdighlights the changing
testimony Cornelius provided throughout the instant
proceedings and those involving Roby. Thus, Ronald
concludes that Cornelius committed perjury, admitted to
doing so, the prosecutor kneand the trial court acted
improperly in admitting Cornelius’s testimony. However,
this argument overlooks thattae time of trial, Cornelius
claimed to be telling the uth although he admitted to
lying previously. Thus, this isot an issue of perjury, but
of credibility.

“More importantly, there is no indication in the record
that, even if [the witness] testified falsely, the prosecutor
knew [the witness] would testify falsely.”People v.
Herndon, 246 Mich. App 371, 417; 633 N.W.2d 376
(2001). Additionally, defedants fully explored the
credibility implications arising from Cornelius’s changing
testimony. The jury was free to disbelieve Cornelius’s
trial testimony. See People v. Williams, 268 Mich. App
416, 419; 707 N.W.2d 624 (2005) (“This Court will not
interfere with the trier ofdct’s role of determining the
weight of the evidence orelcredibility of withnesses.”).

Owens, 2014 WL 1401932, at *23.
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The Michigan Court of Appealslid not unreasonably apply clearly
established federal law when it rejectdds aspect of Ronald’'s prosecutorial
misconduct claim. Prosecutonsay not deliberately deceva court or jurors by
presenting evidence thttey know is falseSee Giglio v. United Sates, 405 U.S.
150, 153 (1972). A prosecutor also must allow false testimony to go uncorrected
when it appearsSee Napue v. lllinois, 360 U.S. 264, 269 (1959). The Michigan
Court of Appeals’ finding that Corneliustestimony raised a question of credibility,
not perjury, is not contrary t@y an unreasonable application Giglio or Napue.
Ronald is therefore not entitled habeas relief on this claim.

Finally, Ronald claims that the statakrcourt erred when it failed to grant a
mistrial under state law based on the pmsor’s alleged mismduct. Trial court
errors in the application of state law procedure are generally not grounds for
federal habeas reliegee Estelle v. McGuire, 502 U.S. 62, 67-68 (1991). Indeed,
the Sixth Circuit has held that where ilticourt erred in denying a mistrial under
state law, that error did not provide a basis for federal habeas $eiéforraine v.
Coyle, 291 F.3d 416, 441 (6th Cir. 2002). Ronh# not persuaded the Court that
he is entitled to federal baas relief on this alleged error of state law and/or

procedure.
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D

In Ronald’s third claim, he allegesaththe state trial court erred when it
refused to disqualify the Sagiw County Prosecutor’s Officdrior to trial, Ronald
alleged impropeex parte communications between Judge William Crane and the
assistant prosecutor Paul Fehrman, whosewas Judge Cranesecretary. Ronald
then moved to recuse Judge Crane thaggon that relationship. Judge Crane,
however, retired before triahd before the motion foecusal was decided, mooting
the motion. Ronald also moved wisqualify the entire Saginaw County
Prosecutor’'s Office based upon the gdld improper communications between
Judge Crane and Fehrman and betwdadge Crane and another assistant
prosecutor, George Best. Judge Crasatxessor, Judge FredRouchard, denied
Ronald’s motion to disqualify the SagmaCounty Prosecutor's Office. Judge
Bouchard concluded that thesere no conflicts of interesind, further, that even if
there had been a conflict of interesk #tonflict was eliminated by Judge Crane’s
retirement. $ee 6/8/11 State Court Order, ECF No. 10-36).

The Michigan Court of Appeals consied this claim on direct review and
held that the state trial court properly denied the motion to disqualify the Saginaw
County Prosecutor’s Office:

There are two common grounitait warrant disqualifying
a prosecutor. First are situations where there is “a conflict

of interest arising out of some professional, attorney-client
relationship, as when the daftant is a former client of
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the prosecuting attorney.’People v. Doyle, 159 Mich.
App. 632, 641; 406 N.W.2893 (1987). The second
category involves “situatis where the prosecuting
attorney has a personal interest (financial or emotional) in
the litigation, or has some @®nal relationship (kinship,
friendship or animosity) with the accusedd: at 641-642.
Oftentimes, disqualification of the prosecutor under such
circumstances is necessaryawoid even the appearance
of impropriety. Id. at 642. If a court determines that the
prosecutor must be disqualified, “the question then arises
whether the entire prosator's office must be
disqualified.” People v. Mayhew, 236 Mich. App. 112,
126-127; 600 N.W.2d 370 (1999). Factors like whether
the prosecuting attorney hasipervisory authority over
other attorneys in the office, or has policy-making
authority, make it more probge that recusal of the entire
office is likely. 1d. MCL 49.160 provides that a
prosecutor’'s office may be disqualified and a special
prosecutor appointed if there is a “conflict of interest or
[the prosecutor] is otherwise unable to attend to the duties
of the office.”

In the instant case, defemda levy serious allegations
against prosecutor Pawehrman and Judge William
Crane. The factual circumsi@es center on Judge Crane’s
secretary, Fehrman’s wifeand the allegations that
Fehrman was havingx parte communications with the
Judge. Yet, Judge Crane retirdde was not the presiding
judge for trial nor for the motion to disqualify the
prosecutor’s officer. As Ronadklcounsel conceded at the
December 13, 2010 hearingydaon appeal, the issue of
recusing Judge Crane is “ntdoWhile there may have
been a conflict of interest an appearance of impropriety
between Fehrman and Jud@eane, it was based on a
personal relationship that ¢teme irrelevant once Judge
Crane retired.

Moreover, the prosecution denied that any imprager
parte communications occurred, and the trial court was
free to find such disavowatsedible. The prosecutor had
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no prior or existing relationghiwith the defendants, was
not privy to any confidential fiormation, nor did he have
a personal, financial, oremotional stake in the
proceedings. Also, as thealrcourt found, reassignment
of the case to the Honoraldffeed L. Borchard cured any
potential conflict of interest.

Therefore, the trial court properly denied defendants’
motion to disqualify the entire prosecutor’s office.

Owens, 2014 WL 1401932, at ** 9-10.

The Michigan Court of Appeals’ deton was not unreasonable. Courts have
recognized that an entire prosew’s office will be disquified only in the rarest of
situations.See, e.g., United Sates v. Bolden, 353 F.3d 870, 875 (10th Cir. 2003)
(“[T]he disqualification of Governné counsel is a drastic measure...
[Dlisqualifying an entire United States Att@yis office is almost always reversible
error”) (internalquotations omitted)Jnited Sates v. Caggiano, 660 F.2d 184, 190-
91 (6th Cir. 1981) (reversing the district court’'s decision to disqualify an entire
United States Attorney’s office where onetbé attorneys in the office had served
as defendant’'s defense lawyer during avpmus case, on the same charges, that
ended in a hung jurydnreHarris County, 240 F. App’x 644, 645-46 (5th Cir. 2007)
(holding that the disqualification ofn entire county prosecutor's office was
improper and stating that such a sanctionstmot be imposed caherly”). Ronald
has not persuaded the Court that disfoation of the entire Saginaw County

Prosecutor’'s Office was warranted here dredtherefore fails to show that the
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Michigan Court of Appeals’ decision waan unreasonable application of clearly
established federal law. oRald is therefore not entitled to federal habeas relief on
this claim.
E
In Ronald’s seventh claim, he sediederal habeas relief on the ground that
the cumulative effect of trial errors depety him of a fair trial and due process of
law. A claim that the cuniative effect of errors rendered a petitioner’s trial
fundamentally unfair is not cognizable on habeas reviee/Sheppard v. Bagley,
657 F.3d 338, 348 (6th Cir. 2Dl Ronald is therefore not entitled to relief on this
claim.
F
Ronald’s eighth and twelfth claims aisut of his sentence. First, Ronald
argues that the state trial court violateslights under the Due Process Clause when
it allegedly mis-scored OffemsVariables 3, 4, 10, 13, 14, and 19. Ronald is not
entitled to federal habeas relief on thisiel because “[a] state court’s alleged
misinterpretation of state sentencing guidetimnd crediting statutes is a matter of
state concern only” and is nobasis for federal habeas reliefoward v. White, 76
F. App’x 52, 53 (6th Cir. 2003).
Ronald next claims that the stateltoaurt erred when it sentenced him to 83

months to 15 years imprisonment for bndpj intimidating, or interfering with a
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witness in a criminal case. But thahioh too is not cognizable on federal habeas
review because it challenges only the statart’s interpretation of state sentencing
law. Seeid. See also Estelle, 502 U.S. at 67.

G

In Ronald’s ninth claim, he argues tln@t was denied the effective assistance
of trial counsel. Specifically, Ronald conts that his counsel’s failure to move for
severance, failure to adviksam to testify on his own betiagand failure to investigate
and present a favorable witness constttutenstitutionally deficient performance
that prejudiced him.The Court disagrees.

An ineffective assistance of couns&im has two components. A petitioner
must show that counsel's performanceswdeficient and that the deficiency
prejudiced the defens&ee Strickland v. Washington, 466 U.S. 668, 687 (1984).
Under AEDPA, the standard for obtaining relief un8erckland is difficult to meet
because “[tlhe standards created Sgickland and 8 2254(d) are both highly
deferential and when the two apmiytandem, review is doubly soHarrington v.
Richter, 562 U.S. 86, 105 (2011) (internal ¢itens and quotation marks omitted).

Ronald first argues that his attormnems ineffective when counsel failed to
move to sever Ronald’s trial from that®bnald’s brother and co-defendant Steven.
The Michigan Court of Appeals considelthads claim on direct review and rejected

it. It held that the trials were propgibined under the Michan Court Rules, and
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that Ronald’s attorney was therefore maffective when counsel did not move to
sever the trialsSee Owens, 2014 WL 1401932, at *17. An attorney does not render
ineffective assistance by failing to filemotion that would have been deni&ee
Jones v. Winn, 2017 WL 6048865, *3 (6th Ci017) (finding counsel was not
ineffective in failing to file a motion foseverance that likely would have been
denied) (citingLudwig v. United Sates, 162 F.3d 456, 459 (6th Cir. 1998)).
Ronald’s counsel was not ineffective foilifag to file a futilemotion to sever.

Second, Ronald argues that counsa$ ineffective when counsel allegedly
failed advise Ronald that leeuld testify on his own behalfRonald claims to have
been “dumbfounded” when tistate trial court asked wiegtr he would be testifying
because Ronald says that his attorney r@tdpreviously discussethis with him,
(ECF No. 1-1, PagelD.169 owever, the transcript of that interaction shows that
when the trial court asked Ronald whethewteild testify, Ronald affirmed that he
had discussed whether to testify witls lmounsel and decided not to testifgeq
7/7/2011 Trial Tr. at 62-63, ECF No. 10;32agelD.1906.) The Michigan Court of
Appeals considered this claim dimect review and rejected fee Owens, 2014 WL
1401932, at *17. Based upon this record,NMiehigan Court of Appeals’ decision
was not unreasonable.

Finally, Ronald argues that his triebunsel was inefféiwve when counsel

failed to investigate and call a woman nan@harina Parks as a defense witness.
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The Michigan Court of Appeals considerthads claim on direct review and rejected
it:

He claims that Parks wouldave testified that Ronald
knew Cornelius was not the snitch, which would have
been fatal to the prosecution’stiry at trial. Yet, other
than his bare assertion oppeal that Parks would have
testified in his favor, hédhas presented no evidence to
substantiate this claim. Meover, as the United States
Supreme Court has recognizéf]he reasonableness of
counsel's actions may be tdemined or substantially
influenced by the defendant’s own statements or actions.
Counsel’s actions are usuallyseal, quite properly, ... on
information supplied by the defdant. In particular, what
investigation decisions are reasonable depends critically
on such information.”Srickland, 466 U.S. at 691. There

is no indication that defendt placed trial counsel on
notice that Parks could offamny relevant information or
that she should be interviewed.

Owens, 2014 WL 1401932, at *16.

The Michigan Court of Apeals’ decision was not unreasonable. As in the
state court proceeding, Ronald fails in this federal habeas proceeding to offer any
evidence other than his own conclusotement to show what Parks’ testimony
would have been had defense counsdledaher as witnesses. Conclusory
allegations of ineffective assistancecolunsel, without evidentiary support, do not
provide a basis for habeas religde, e.g., Workmanv. Bell, 1778 F.3d 759, 771 (6th
Cir. 1998). Absent supporting evidencanald cannot show that the state court’s
ruling denying this ineffective assistance aafunsel claim was contrary to or an

unreasonable application of cleadgtablished federal law.
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H

Ronald next alleges that the stat@ltcourt abused its discretion when it
denied his motion to quash the criminal information as unsupported by probable
cause. However, while “a spect who is presently dgned may challenge the
probable cause for that confinement, awgction will not be vacated on the ground
that the defendant was detad pending trial without determination of probable
cause.'Gerstein v. Pugh, 420 U.S. 103, 119 (1975). Thesien if there was a lack
of probable cause to support Ronald’s prak detention pursuant to the criminal
information, that would not entitle Ronatd relief from any of his convictions.
Ronald is therefore not entitled tadfral habeas relien this claim.

I

Next, Ronald argues that his convicsoviolate the Double Jeopardy Clause.
First, he claims that the assault witheint to commit great bodily harm less than
murder and conspiracy to commit tledfiense violate double jeopardy because they
arose out of the same conduct. Thisml& rendered moot by the Court’s decision
that these convictions are not sugpd by sufficient evidence.

Ronald also claims that his convictidosinciting or procuring one to commit
perjury and bribing, intimidang, or interfering with a witness in a criminal case
violated the Double Jeopardy Clause. Miehigan Court of Appeals considered

this claim on directgpeal and rejected it:
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[Dlefendants’ double jeopardgrguments are meritless.
Assault with intent to do gat bodily harm less than
murder requires an attempt to do bodily harm with the
intent to do great bodily harm less than murdigwn,

267 Mich. App at 147, whileconspiracy requires an
agreement between two or more individuals to combine
actions to effectuate a criminal offenstckson, 292
Mich. App at 588. Thus, “each provision requires proof
of a fact which the other does notFranklin, 298 Mich.
App at 546. Furthermore, giting or procuring one to
commit perjury is an attempiffense that requires proof
only that a defendant knowgly attempted to procure
perjured testimonySesi, 101 Mich. App at 270, which is
significantly different than bribing, intimidating, or
interfering with a witnes in a criminal casesee MCL
750.122.

Owens, 2014 WL 1401932, at *20.

The Michigan Court of Appeals’ deston was not unreasonable. The Court
ordinarily will defer to a state court’s imf@etation of state statutes. And in this
instance, the Court will defer to the Michigan Court of Appeals’ holding that inciting
or procuring perjury and bribing, intimating, or interferingwith a witness are
different offenses with distinct elementRonald has therefore not established that
he is entitled to federal habeadief on this claim.

J

In his thirteenth claim, Ronald argu¢hat he was denied his right to due
process by police misconduct. He clairisat, after Cornelius recanted his
identification of Roby as the shoot@glice improperly questioned Cornelius and

forced him to change his testimony. Thechgan Court of Appals considered this
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claim on direct review and rejected iThe state appellate court noted that police
guestioned Cornelius for only an hour aatthough the questioning officer used
strong language and raised the possibditcharging Cornelius with perjury, the
state court found no prohibition againstaning a witness about a perjury charge.
See Owens, 2014 WL 140193, at *21.

The Michigan Court of Appealstiecision was not unreasonable and is
supported by evidence in the record. Rotletective Matt Gerow testified that, after
Cornelius recanted his identification obl®/, Detective Gerow told Cornelius he
believed that Cornelius had been threatesrstialso advised Cornelius that perjury
was a felony charge. The juwas made aware of Colnes’ initial statement, his
recantation, his meeting with Detective Geyand Cornelius’ subsequent return to
his original statement. The issue of Gaiws’ credibility was properly in the hands
of the jury. The MichiganCourt of Appeals’ decision that Detective Gerow’s
remarks to Cornelius did not amountgolice misconduct was not contrary or an
unreasonable application of @eme Court precedent.

K

In his fifteenth and sixteenth clainRpnald argues that the state trial court

erred when it instructed the jurors on thsser included offense of conspiracy to

commit assault with intent to do great bodilgrm less than murder. He insists that
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the offenses of conspiracy to commisftdegree murder armbnspiracy to commit
assault are incompatible because therdditeks an element of premeditation.

The Michigan Court of Appeals consied this claim on direct review and
denied relief:

Defendants argue that the jury was improperly instructed
on the lesser included offense of conspiracy to assault with
intent to do great bodily harfass than murder. However,
defendants requested the lesseluded offenses. “[A]n
appellant may not benefit frorn alleged error that the
appellant contributed to by plan or negligendeebple v.
Witherspoon, 257 Mich.App 329, 333; 670 NW2d 434
(2003).

Furthermore, defendants’arguments are meritless.
Defendants rely ofPeople v. Hamp, 110 Mich.App 92,
103; 312 NW2d 175 (1981) to support their argument.
Yet, Hamp stands for the proposition that “conspiracy to
commit first-degree murder” @s not include “the lesser
offense of conspiracy to oamit second-degree murder.”
Id. Defendants in the instant case were not charged with
nor convicted of consmcy to commit second-degree
murder. Furtherdamp did not stand for the proposition
that conspiracy to commifirst-degree murder was
impervious to lesser included offenses.

Moreover, while defendants argue that conspiracy to
commit first-degree murder drconspiracy to commit an
assault with intent todo great bodily harm are
“incompatible” because they do not require the same
elements, that is the poiof a lesser included offense,
which often denotes a crimeathhas fewer elements to
prove. Therefore, defendantarguments are meritless.
Further, neither defenseounsel behaved objectively
unreasonable based on the mrssdefendants raise.

Owens, 2014 WL 140193, at *22.
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On federal habeas revieva petitioner is entitled toelief only if a jury
instruction “so infected #h entire trial that the resulting conviction violates due
process."Cupp v. Naughten, 414 U.S. 141, 147 (1973). Ronald fails to show that
his conviction violated the Due Processa@e or that the Michigan Court of
Appeals’ decision rejectingighclaim was contrary to @n unreasonable application
of clearly-established federalw. Ronald is therefoneot entitled to federal habeas
relief on this claim.

Vi

Federal Rule of Appellate Procedw22 provides that an appeal may not

proceed unless a certificate of appeaigb{'COA”) is issued under 28 U.S.C. §
2253. Rule 11 of the Rules Governing Section 2254 Proceedings now requires that
the Court “issue or deny a certificate of appealability when it enters a final order
adverse to the applicantA COA may be issued “only the applicant has made a
substantial showing of the denial o€anstitutional right.” 28J.S.C. § 2253(c)(2).
The substantial showing threshold is et when a petitioner demonstrates “that
reasonable jurists would find the distrimburt's assessment of the constitutional
claims debatable or wrongSack v. McDanidl, 529 U.S. 473, 484 (2000).

In this case, the Court concludes tredsonable jurists would not debate the

Court’s conclusion that relief should be denmth respect to all of Ronald’s claims
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except the sufficiency of the evidenc&ims upon which the Court grants the
petition in part. Therefore, the Court desiRonald a certdate of appealability.

The standard for granting an application for leave to proceedrma
pauperis (“IFP”) on appeal is a less demangistandard than the standard for
certificates of appealabilitysee Foster v. Ludwick, 208 F.Supp.2d 750, 764 (E.D.
Mich. 2002), citingUnited Sates v. Youngblood, 116 F.3d 1113, 1115 (5th Cir.
1997). While a certificate @ppealability may only be granted if a petitioner makes
a substantial showing of the denial of@nstitutional right, a court may grant IFP
status if it finds that an appeal is being taken in good faitlat 764-765; 28 U.S.C.

8 1915(a)(3); Fed. R. App. 24(a). “Good faith” requires a showing that the issues
raised are not frivolous; it does not ragua showing of probable success on the
merits.Foster, 208 F.Supp.2d at 765. The Court concludes thatIR@oald take
an appeal in good faith. dRald may therefore proceadforma pauperis on appeal.

VI

For the reasons set forth above, the C@&RANTS IN PART AND
DENIES IN PART Ronald’s petition for writ of habeas corpus. The Court
GRANTS an unconditional writ of habeas rpos with respect to Ronald’s
convictions for conspiracy to assault wittient to do great bodily harm less than

murder and assault with intent to do dreadily harm less than murder on the sole
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basis that the convictions were naipported by sufficientevidence. These
convictions shall be and avacated on that ground.
TheCourtDENIES habeas relief with respect Ronald’s remaining claims.
TheCourtDECLINESto issue a certificate of appealability, bUBRANTS
leave to appeah forma pauperis.
IT ISSO ORDERED.
gMatthew F. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: September 30, 2019

| hereby certify that a copy of tHeregoing document was served upon the
parties and/or counsel of record on &epber 30, 2019, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(810)341-9764
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