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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

FIRAS (JASON) YALDO,
Case No. 15-cv-13388

Plaintiff,
UNITED STATES DISTRICT COURT JUDGE
V. GERSHWINA. DRAIN
WAYNE STATE UNIVERSITY, ET AL., UNITED STATES MAGISTRATE JUDGE
ANTHONY P.PATTI
Defendant.

/

OPINION AND ORDER DENYING PLAINTIFF 'SMOTION FOR PRELIMINARY |NJUNCTION [3] AND
DENYING PLAINTIFF 'SREQUEST THAT THE COURT ORDER DEFENDANTS TO SHOW CAUSE

|. INTRODUCTION

Firas (Jason) Yaldo (“Plaintiff”) commencedetmstant action against his former medical
school, Wayne State University School of Mediciaed its staff (colleovely “Defendants”) on
September 25, 2015eeDkt. No. 1. In the Complaint, Plaifftalleged that Defendants violated
his First Amendment rights (Count 1), deprivddm of due processights (Count II),
discriminated against his ethnicity and religionvialation of the Michigan Elliott-Larsen Civil
Rights Act (Count Ill), committed intentional lidtion of emotional distress (Count 1V), and
engaged in conspiracy (Count ¥/Bee id at 11 69—79 (Pg. ID No. 36-37). In Count VI of his
Complaint, Plaintiff brought a claim for an injunction to be allowed to enroll in a Pathobiology
course, beginning October 16, 208&e idat § 81 (Pg. ID No. 38).

Presently before the Court is Plaintiff's Motion for Preliminary Injunction [3], in which

he requested the Court order Defendants to Show Cause why an injunction should not be issued

! Plaintiff states on page two of the Complaint that it was brought pursuant to the Americans with Disabilities Act
and Section 504 of the Rehabilitation Act. Dkt. No. 1 at gl B No. 2). Plaintiff does not mention either of those
acts again in his Complairee id
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to reinstate him into medicallsool. Dkt. No. 3. The Court initially scheduled a hearing on this
Motion on October 8, 2015eeDkt. No. 6; however, thisdaring was subseently cancelled

due to concern that Defendants were natqadtely notified. On October 6, 2015, Plaintiff
submitted an Amended Complaint{@nd three new exhibitSeeDkt. No. 7, 8. Later that day,
Defendant WSU submitted a Response Opposing Plaintiff's Motion for Preliminary Injunction
[10].2 Dkt. No. 10. After considering the motion, pesise, and applicable law, the Court will
DENY Plaintiff's Motion for Preliminary Injunction [3] an@ENY his request that the Court

Order Defendants to Show Cause. The Ceugasoning is set férin detail below.

[l. BACKGROUND
Plaintiff matriculated at Wymne State University School dfledicine (“SOM”) in fall

2012.SeeDkt. No. 1, Ex. 18 (Pg. ID No. 93). Withindhfirst few months of classes, concerns
arose regarding his professionalism due tanbimerous absences, tardiness in making up missed
exams, and other issuésSee id Plaintiff felt victimized by his professors and school
administrators, leading him teek medical treatment for anxietgeeDkt. No. 7 at 1Y 16-28
(Pg. ID No. 210-13). In one of these encountd?iintiff felt discriminated against by
Defendant Matt Jackson, Assistant Dean of 8&tience Education, because Jackson called

Plaintiff by his given name, rather than tmame Plaintiff preferred to be called, and

2 Plaintiffs Amended Complaint still maintains that itsvarought pursuant to “Americans with Disabilities Act
(ADA) and § 504 of the Rehabilitation Act,” but does nahfprany claims under those statutes. See Dkt. No. 7 at
11 (Pg. ID No. 208).

% Defendant’s Response also argues\tayne State University is not a “person” that can be sued under § 1983
and that there is no respondent superior liability in this m&emDkt. No. 10 at iii—iv (Pg. ID No. 284-85).

* Plaintiff contends the packet summarizing his acaid history and professionalism at SOM contained
“improper, false, and inaccurate inforiiaa.” Dkt. No. 7 at 50 (Pg. ID No. 228). He has provided explanations for
some of the information in the summary, but has not disputed the fact that he was the subjexdfes$iarfralism
Committee hearing on Novemb&®, 2012 for charges including “disrespect to cadaver” (for bringing his mother in
to Gross Anatomy lab on a Sunday to look at the cadaaedsan “excessive numberefcused exam absences.”
See id, Ex. 18 (Pg. ID No. 93xontraDkt. No. 7 at 1 55 (Pg. ID No. 230-38).
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mispronounced itSee idat 1 16-18 (Pg. IDAN 210-11). Another confli@rose when Plaintiff
missed several Histology testsdaa make-up examination sessicand then felt pressured into
taking the make-up test foge he felt prepare®Gee idat § 20 (Pg. ID No. 211). Plaintiff asserts
that he reported his need for accommodationsafxdiety shortly after thisccurrence in late
November 2012see id at 1 29 (Pg. ID No. 213), but wanot accommodated until December
2014.° Seeidat 1 31 (Pg. ID No. 213).

Plaintiff's pattern of missing originally scteled exam dates continued during his time
at SOM, totaling 44 absences—28 of which were missed éxabysDefendants’ count at his
dismissal hearingSee id, Ex. 18 (Pg. ID No. 94). Plaintiff fethat Defendants punished him by
forcing him to take make-up exams oneafahe felt were unreasonable or randSeeDkt. No. 7
at 1 33 (Pg. ID No. 213). Plaintiff also complairtbdt there were technological problems, such
as multiple exams appearing on his exam screen, and that he was verbally accosted and

embarrassed just prior to exafnSee id at § 40 (Pg. ID Na215-18). Conversely, Defendants

® |t appears that the tests in question are the third and fourth Histology exams, schedulezbforZ3¢2012 and
November 9, 2012, respectively. Dkt. No. 1, Ex. 5 (Pg. ID No. 59). Plaintiff appears tbdervautomatically
scheduled to make-up the third exam on November 6, 28&2d at Ex. 3 (Pg. ID No. 51), but was also absent for
this make-up exangee id.Ex. 2 (Pg. ID No. 48). According to 80s Policies and Procedures Manual, this
second absence from taking the third exam would trigger a “customized exam schedule” being dSesaped.
Ex. 4 (Pg. ID No. 56). Plaintiff asserts he should have been allowed to push the exam to th&ewext exam date
a month later on December 5, 2012, but was pressyrédfendant Connors to take the make-up exam on
November 20, 2015eeDkt. No. 7 at 20 (Pg. ID No. 211). itever, Defendantsated that Plaintiff
misunderstood the school’s policy on “custom” exam schedules, as it appears that it is not stagtlatens to
unilaterally select their own make-up dateéseDkt. No. 10, Ex. U (Pg. ID No. 443).

® The Court takes into account evidence submitted bytPlamdetermining the validity of this allegation, as
exhibits show that his accommodation request with Studisability Services is dated in the period around
December 2014 to January 2082eDkt. No. 1, Ex. 10, 11 (Pg. ID No. 73, 75).

" To put this number in perspective, Plaintiff's Exhibit 5 shows that there are about 22seteeduled for Year 1
students matriculated at the regular academic pace. (P¢p.IB9). Plaintiff was placeih a decelerated program,
Dkt. No.7 at 1 23 (Pg. ID No. 212), so it appears that&e given two years to complete the 22 exams required of
Year 1 studentsseeDkt. No. 1, Ex. 18 (Pg. ID No. 90). Defendant’s Response notes that Plaintiff veasdgat in
excess of 50 opportunities to complete the 24 exams” reboirgecond year students, but only completed 20. Dkt.
No. 10, Ex. A.

8 Plaintiff provides no information @vidence regarding how he was véigbaccosted or embarrassed in § 40(E).
Dkt. No. 7 (Pg. ID No. 217).



asserted Plaintiff failed to comply with SOpblicy that he make-up missed exams in a timely
mannerSeeDkt. No. 1, Ex. 7, Ex. 8 (Pg. ID No. 67, 69).

The conflicts between Plaintiff and Defendaappear to have continued throughout each
school year, getting progressiyeworse over the past yeam August 2014, Plaintiff was
enrolled in the course Immunology/Microbioldtpfectious Disease (“IND”), which concluded
on September 10, 201%eeDkt. No. 1, Ex. 41 (Pg. ID No. 170). Plaintiff missed the Unit 2
exam, scheduled August 22, 2014, and the final NBME exam, scheduled September Se2014.
id. It took Plaintiff over bur months to make up those exams, in January 28&8. id Plaintiff
failed IMID and subsequently appealed hisadg, claiming that the course grades were
incorrectly calculated and 30 personnel hindered his performance in the cousseDkt.
No. 7 at 145 (Pg. ID No. 224-27). Additionally altiff filed a complaint against the IMID
course instructor, Defendadackson, with the W3 Office of Equal Opportunity (OEO) in
January 2015, prior to his appe@ke id at 1 45(A) (Pg. ID No. 224After his initial appeal of
the IMID grade was denied, he appealed toBhsic Science Committee, which also denied his
appeal.See idat § 45(E-H) (Pg. ID No. 225). He theppaaled his grade to the Vice Dean of
Medical Education, Defendant Maegn Schenk, who denied his appsakDkt. No. 1, Ex. 18
(Pg. ID No. 95), and finally submitted an untimelgpeal of the course grade to the Associate
Provost, who also deniedftSee id (Pg. ID No. 96-97).

Meanwhile, Defendants worked with Plaintiff to get him on track to completing his

outstanding missed exams. Defendants permmtedhtiff to create a custom make-up exam

° This is counter to the SOM’s policy that required alirse work and examinations be completed within 30 days
of the end date of the course, which would have required Plaintiff to take these exams by O2tiibeSeeDkt.
No. 1, Ex. 9 (Pg. ID No. 71); WNE ST. UNIV. SCH. MEDICINE, Assessment of Student Performance: WSUSOM
Examination Policieshttp://www.asp.med.wayne.edu/assessment-afestiaperformance.php (last visited Oct. 7,
2015).

10 plaintiff contends that his appeal was timely becauserblant Schenk reviewed theatter again as a courtesy
on May 11, 2015SeeDkt. No. 7 at § 45(K) (Pg. ID No. 226-27).
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schedule of his own choosingee id, Ex. 12 (Pg. ID No. 78), which he subsequently did not
follow due to more absence3ee i Dkt. No. 10, Ex. A at § 8 (Pg. ID No. 318).

On June 12, 2015, Plaintiff raged a letter from Defendar@chenk that his academic

record would be reviewed before the Praimaess Committee (“the Committee”) on July 10,
2015. SeeDkt. No. 1, Ex. 16 (Pg. ID No. 86). He was invited to attend and present at the
meeting, which he chose to do, alonghvwhis parents and legal counsgee id, Ex. 18 (Pg. ID
No. 98-100). That same day, the Committee decidedismiss Plaintiff from medical school
based on his entire academic record, inclga record of professionalism issuBse id, Ex. 17
(Pg. ID No. 88). He appealedighdecision to the Vice Deanof Medical Education and was
denied on August 3, 2015eeDkt. No. 7, Ex. 46 (Pg. ID No. 261He then appealed again in
September to the Dean of the Graduate Schbe final step in the appeal proceSgeDkt.
No. 1, Ex. 34 (Pg. ID No. 145-46). Plaintifégppeal was denied on September 18, 2015, on the
ground that all processes and procedures wenectly followed by SOM when handling his
dismissal and review of the dismissaée id

Plaintiff filed the instant case in federal dist court one week later, on September 25,

2015.SeeDkt. No. 1 (Pg. ID No. 39).

I1l. DISCUSSION

A. Plaintiff's Request that Defendant Be Ordered to Show Cause Why Plaintiff Should
Not Be Reinstated Will Be Denied

In his Motion for Preliminary Injunction, Plaiiff moves the Court pursuant to Federal
Rule of Civil Procedure 65 for “an Order to Show Cause why an injunction should not issue
against the Defendants reinstating him to the/NésState University School of Medicine (SOM)

so that he can retake the pathobiology course scheduleelgio on October 16, 2015.” Dkt.



No. 3 at 2. Simply put, such a requestnst proper in a Rule 65 Motion for Preliminary
Injunction.

Rather, a Motion for Preliminary Injunctionqures that the movant state the reasons
why the injunction shouldssue, state its terms sgesally, and describe thacts or acts required
in reasonable detail, without merely nefieg to the complaint or other documerfseeFeD. R.
Civ. P. 65(d)(1). Since Rule 65 does not allow i to shift the burden of proof onto non-

moving parties, the Court will deny hisgueest for an Order to Show Cause.

B. Preliminary Injunction Will Be Denied

“A preliminary injunction is an extraordinangeasure that has been characterized as ‘one
of the most drastic tools in ttasenal of judicial remedies.’Bonnell v. Lorenzo241 F.3d 800,
808 (6th Cir. 2001) (quotinglanson Trust PLC WL SCM Acquisition In¢.781 F.2d 264, 273
(2d Cir. 1986)). This equitable remedy presemhesrelative positions of the parties until further
proceedings on the merits can be h&8lee idWhether to grant such relief is a matter within the
discretion of the district courBeeCertified Restoration Dry Cleang Network, L.L.C. v. Tenke
Corp., 511 F.3d 535, 540 (6th Cir. 2007). Four factars balanced in determining whether to
grant a request for a preliminary injuncti@ee Winter v. Natural Res. Def. Council,.Jr&55
U.S. 7, 20 (2008). Those factors are:

(1) whether the movant is likely to succeed on the merits

(2) whether the movant is likely to féer irreparable harm in the absence of

preliminary relief;

(3) whether the balance of equities tips in the movant's favor; and

(4) whether issuance ah injunction is in the public interest.
See id

“Although no one factor is controlling, a findj that there is simply no likelihood of

success on the merits is usually fat&dnzales v. Nat'| Bd. of Med. Examine?25 F.3d 620,



625 (6th Cir. 2000). The court @hld first address whether threovant shows a substantial
likelihood of success on the meriSee Bonnell241 F.3d at 809. This is because a successful
showing that a constitutionalght is being threatened or imped mandates a finding of the
second factor, irreparable injurgee id (citing Elrod v. Burns 427 U.S. 347, 373 (1976)).

Applying the factors, th€ourt does not find that injunctive relisfappropriate at this juncture.

1. Plaintiff Does Not Demonstrate A Lkelihood Of Success On The Merits.

First, the Court must determine whethee tmovant has demonstrated a likelihood of
success on the meritSee Winter 555 U.S. at 21. Plaintiflargues that his Complaint
demonstrates his need for and entitlement tanctjve relief. Dkt. No. 3 at 2. In his Complaint,
Plaintiff brings two federal clais and three state claims overigththe Court would presumably
have supplemental jurisdictio®eeDkt. No. 1 (Pg. ID No. 36-37). Although the Court will
consider all of Plaintiff's claims in evaluatifngs likelihood of success, élfederal claims will be
prioritized in this review because a valid fedestaim is necessary for the Court to maintain
jurisdiction over the caseseeUnited Mine Workers of Am. v. Gihb383 U.S. 715, 726-27
(1966) (stating that if fderal claims are dismissed before Ita if state issas substantially
predominate, state claims should be dismistede resolved by a state court). “Needless
decisions of state law should lBe&oided both as aatter of comity and to promote justice
between the parties, by procuring for thesueer-footed reading of applicable lavd at 726.

Keeping these standards in mind, the Calmés not find that Plaintiff has a strong
likelihood of success on the merits after readingphisfs. Plaintiff's Motion states that “[h]e has
an excellent chance for success on the meritsninels as the Defendants recognize that he has
an anxiety disability which requires accommodation and, as detailed in the Complaint, the school

has not only not provided an accommodation, & &firmatively undertaken actions reasonably



expected to increase his anyiétDkt. No. 3 at 1 5. SimilarlyPlaintiff's Complaint, upon which
he relied in his Motion for Preliminary Injunctipappears to focus on his anxiety disability and
whether Defendants accommodated imnaccordance with federal laBeeDkt. No. 7 at 1 1,
31, 35 (Pg. ID No. 208, 213-14). Yet, there o ADA claims listed in the Complaitit.
Instead, his federal claims allege that Defenslaptaliated against him for protected speech
activity (Count I) and violatetis due process rights (Count II§. at 79 68—72 (Pg. ID No. 245—
46).

a. Plaintiff Has Not Established Any Likelihood Of Success On His First
Amendment Claim.

Plaintiff first claims that Defendants retaliated against him for constitutionally protected
speechld. at § 71. Plaintiff must allege the follavg three factors to adequately plead a First
Amendment retaliation claim:

(1) the plaintiff engaged in cotitsitionally protected conduct;

(2) an adverse action was taken againstpiaintiff that would deter a person of

ordinary firmness from continuing engage in that conduct; and

(3) the adverse action was motivatedesst in part by the gintiff's protected

conduct.
Wurzelbacher v. Jones-Kelle§75 F.3d 580, 583 (6th Cir. 2012) (citiMezibov v. Allen411
F.3d 712, 717 (6th Cir. 2005T;haddeus—X v. Blatteld 75 F.3d 378, 394 (6th Cir. 1999) (en
banc)). If Plaintiff can establish that hisopgcted conduct was a maiiing factor behind his
dismissal, the burden shifts to Defendantsaddeus—X175 F.3d at 399 (citiniylount Healthy
City Sch. Dist. Bd. of Educ. v. Doy#29 U.S. 274 (1977)). Defendants must then show that they

would have taken the same actiorihie absence of the protected activithaddeus—X175 F.3d

at 399.

1 As noted previously, the Complaint states that “Thias @mplaint brought pursuant to 42 U.S.C. § 1983, the
Americans with Disabilities AGADA) and § 504 of the Rehabilitation Adhe Michigan Elliot-Larsen [sic] Civil
Rights Act and the common law,” Dkt. No. 1 at 1 (Pg. ID No. 2) (emphasis added); Dkt. No. Pat 1L (

No. 208), but no claims under the ADvk Rehabilitation Act were pled.
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First, it must be established tha&laintiff engaged inprotected conduct.See
Wurzelbacher 675 F.3d at 583. Here, Plaintiff allegeéhat his continuougsomplaints and
petitions to Defendants resulte@dretaliation against him. DkiNo. 7 at { 70 (Pg. ID No. 245).
He asserts that Defendants violated his righgetition for redress of grievances, protected free
speech activity under the First Amendmedi.seeU.S. Constamendl! (*Congress shall make
no law ... abridging the freedom of speech ...tloe right of the paple ... to petition the
Government for a redress of grievances.gcérdingly, if Plaintiffwas petitioning Defendants
for redress of legitimate grievances, thisnduct would qualif as protected speethindeed,
Plaintiff does state that hddd a complaint with the WSU ffice of Equal Opportunity (OEO)
against Defendant Jackson three days prior to beginning his appeal of his grade in
Immunology/Microbiology/Infegbus Disease (IMID).See Dkt. No.7 at 7 45(A) (Pg. ID

No. 224): Dkt. No. 1, Ex. 18 (Pg. ID No. 94).

12 plaintiff's complaints regarding his grades fa rise to the level of protected speechStephenson v. Central
Michigan University the district court refused to protect complaints that amounted to “an effort by a student to get
judicial review of her academic performance throughrst Bimendment claim that her gripes ... warrant such
review .... These gripes, whether voiced privatelgganly, are generally not constitutionally protected speech
subject to court review.” 897 F. Supp. 2d 556, 566 (E.D. Mich. 2012) (qug&agan v. Rhodeg57 F.Supp.2d
1229, 1240-41 (M.D. Ala. 2010)). The Sixth Circuit recognizes an instructor’s “broad authority to base her grades
for students on her view of the merits of the students’ w@kttle v. Dickson County Sch. B3 F.3d 152, 155
(6th Cir. 1995) (citindBoard of Curators of the U. of Mo. v. Horowi#35 U.S. 78 (1978)). Grades are to be
determined by teachers in the classnpaot by judges in the courtroo®ee Settle53 F.3d at 155-56 (“Teachers
may frequently make mistakes in grading and otherwise, just as [judges] do sometimes in deciding cases, but it is the
essence of the teacher’s resgibility in the classrom to draw lines and make distinctions.”). A teacher’s discretion
to award grades and administer discipline related to acadeievement should not bbstructed by the judiciary
unless there is clear evidencdraproper motive to suppress speeshe Settles3 F.3d at 158oard of Curators
of the U. of Mo. v. Horowitz35 U.S. 78, 90 (1978) (“Like the decision of an individual professor as to the prope
grade for a student in his course, the determination otheh&t dismiss a student for academic reasons requires an
expert evaluation of cumulative information and is natily adapted to the procedural tools of judicial or
administrative decisionmaking.”). Plaintiff has provided no evidence of Defendants’ improper motive or that he was
graded any differently than his fellow classmates. Evémeifonly failed the IMID courséy 0.06%,” Dkt. No. 7 at
1 45(G) (Pg. ID No. 227), that deficiency is still comsat a failing grade by his instructor, who wields broad
discretion over course grades.

13 plaintiff does not provide any argument that thiésprotected speech that resulted in Defendants’ alleged
retaliation in Count I. Additionally, he does not provttle complaint filed with the WSU OEO against Defendant
Jackson or any information regarding the subject matter of that complaint. Plaintiff also alleges that other
Defendants were subject to complaints withNMiehigan Department of Civil Rights and WSU OEs@eDkt.
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Second, the Court must examine whethefeDgants took an adverse action against
Plaintiff that would deter a person of ordindiymness from continuing tengage in protected
conduct. SeeWurzelbacher 675 F.3d at 583. “Adverse actiofiiias traditionally referred to
actions such as “discharge, demotions, refusdlir®, nonrenewal of contracts, and failure to
promote.” Fritz v. Charter Twp. of Comstock92 F.3d 718, 724 (6th Cir. 2010) (quoting
Thaddeus—X175 F.3d at 396). Accordingly, if Plaifits dismissal would deter a person of
ordinary firmness from engaging protected speech, it would qualify as an adverse action. The
Court will assume that Plaintiff’'s dismissal would satisfy this prong.

Third, the adverse action against Plaintiff mete been motivated at least in part by his
protected conduciSeeWurzelbacher675 F.3d at 583. It is at this prong that Plaintiff's First
Amendment claim substantially avels. Plaintiff's Complaint d@enot contain any allegations
regarding how his OEO complaint influencdee Promotions Committee’s (“the Committee”)
decision to dismiss him. This complaint does nuiear to have been incded in the packet of
materials that the Committee considered whenuatialg his dismissal, nas there any evidence
that it was even mentioned. Instead, the Conemitippears to have focused on his three failed
courses from the previous sengsthistory of absences fromamrs and required sessions, past
sanctions from the Profession@bmmittee, and a recent violatioof the Student Code of
Conduct for submitting a fabricated police reporstistantiate an absence. Dkt. No. 1, Ex. 18
(Pg. ID No.92-94). Since Plaintiff provided revidence that Defendant was improperly
motivated to dismiss him based on protected dpeeere is not a strong likelihood that he will

be successful in his First Amendment claim.

No. 7 at 1 43(C), 59 (Pg. ID No. 221, 239), but does not allege that he was the person wihmseactemplaints or
how they resulted in any retaliation against him.
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b. Plaintiff Has Not Established A Strong Likelihood Of Success On His Due
Process Claim

Plaintiff next claims that Defendants violatet due process rights. Dkt. No. 7 at { 72
(Pg. ID No. 245). The Fourteenfkmendment prohibits a stateofn depriving “any person of
life, liberty, or property, withoutlue process of law.” U.S. Conatmend. XIV, § 1. “Procedural
due process generally requires ttia state provide a person witbtice and ampportunity to
be heard before depriving that persfra property or liberty interest®Warren v. Athens411
F.3d 697, 708 (6th Cir. 2005).

The Court must engage in a three-step inqto determine whether an individual has
been denied procedural due pss. “To establish a procedurhle process viation, Plaintiff
must demonstrate that (1) [h@dssessed a constitutionally protelcpeoperty or liberty interest;
(2) [he] was deprived of that interest; and (3 #tate did not afford [him] adequate procedural
rights prior to depriving [him] of that interestTaylor Acquisitions, L.L.C. v. TayloB13 F.
App’x 826, 830 (6th Cir. 2009).

Plaintiff does not elaborate about which funaantal rights he was allegedly denied in
Count Il, referring only to his previous allegations in the Compl&e&Dkt. No. 7 at { 72 (Pg.
ID No. 245). Earlier in his Complat, Plaintiff asserted his due process rights were violated
because Defendant Schenk “interrupted anatk®o [Plaintiff] at the Promotion Committee

hearing, demonstrating her bids.d. at 159 (Pg. ID No. 239). This allegation does not

4 Plaintiff has not indicated whether he intends his due process claim to arise under a violatiorooHis @l
or substantive due process rights. The Court assumes that he intends to bring a procephaeshkielaim since
he elaborates so thoroughly on the dismissal hearing process. Furthermore, Plaintiff didifhotidpatific
substantive right of which he had been deprived. To establish a substantive due proceBtafaiffwould have
needed to show that Defendants’ determination restexh academic judgment Yand the pale of reasoned
academic decision making when viewed agaihe background dfis entire career3ee Ewing474 U.S. at 227—
28. He has not done so.

15 One of the two interruptions Plaintiff mentions appears to be when Defendant Schenk gavealimietif
minute warning regarding the time limit to finish his preagan. Dkt. No. 7 at  43(F) (Pg. ID No. 222). Plaintiff
provides no information regarding what Defendant Schenk did to “mock” him at the hearing.
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illustrate a constitutionally protected intste however, the Supreme Court has previously
accepted that continued enrollment in a pubticcational institution may be a constitutionally
protected right, subject tue process protectionRegents of U. Mich. v. Ewing74 U.S. 214,
222-23 (1985). For the purposafsthis motion, the Court will @sime that Plaintiff's continued
enrollment in medical school is aaognized liberty or property interé&t.Accordingly,
dismissal from medical school would setbe a deprivation of that interest.

The crucial factor to be cowered would then be whether Defendants afforded Plaintiff
adequate procedural rigghprior to dismissalSeeTaylor Acquisitions313 F. App’x at 830. “The
very nature of due process negadmy concept of inflexible prodares universally applicable to
every imaginable situationCafeteria & Rest. Workers Uniohpcal 473, AFL-CIO v. McElrqy
367 U.S. 886, 895 (1961). In academic dismissals, a court “should show great respect for the
faculty’s professional judgment” afichay not override it unless i such a substantial departure
from accepted academic norms as to demonstrate that the person or committee responsible did
not actually exercise professional judgmerwing 474 U.S. at 225. “Where dismissals are
considered academic in nature, procedural due process does not require a hearing before a
decisionmaking body either before or afthe termination decision is madeFuller v.
Schoolcraft Coll. 909 F. Supp. 2d 862, 876 (E.D. Mich. 20XBpting that procedural due
process is met in academic dismissals wheee student is informed of the nature of the
dissatisfaction and the final de@siis “careful and deliberate”).

“Disciplinary dismissals, being more obje® in nature and notlependent upon the
analytical expertise of professional acadenmsjarequire higher standards of protecti@ee

Fenje v. Feld398 F.3d 620, 625 (7th Cir. 2005). “The hearing, whether formal, informal, live or

18 plaintiff’'s Complaint does not mention the words typictound in a due processaiin, such as “liberty,”
“property,” or “fundamental,” sthe Court must guess as to which inteBefiendants allegedly deprived Plaintiff.
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not, must be meaningful and stprovide the accused with the opportunity to ‘respond, explain,
and defend.’ 'Flaim v. Med. Coll. of Ohio418 F.3d 629, 635 (6th Cir0@5) (detailing the more
searching inquiry required for giiplinary expulsion, as opposed to academic dismissal). At a
disciplinary hearing, the student has a rightbt present for all significant portions of the
hearing, but the university need not allow active representation by legal cddns¢l635-36.
Due process generally does not require thati@estt be allowed to appeal the school’s decision,
so long as that outcome was reached through constitutional procedus £36.

There are several cases on point regarding theedures that a student is entitled to prior
to dismissal from a public universitteeEwing 474 U.S. at 225 (finding no due process
violation where the record demonstrated thae“faculty’s decision was made conscientiously
and with careful deliberation, based on an evaloatiiothe entirety of [the student’s] academic
career.”);Horowitz, 435 U.S. at 84-85 (finding no due pess violation where the school made
a “careful and deliberate” decision and “fully informed [the student] of the faculty’s
dissatisfaction with herlinical progress iad the danger that this postdtimely graduation and
continued enrollment”)Bell v. Ohio St. U.351 F.3d 240, 249 (6t@ir. 2003) (finding due
process was satisfied where there were multiple levels of review of a student’s failure to comply
with requirements and the student had an dppdy to participag in these reviewsgenu-Oke
v. Jackson State Unj\283 F. App’x 236, 240 (5th Cir. 2008)nding due process was satisfied
where a student, dismissed without a hearinddfaving orientation early, had an opportunity to
plead his case in writingRichmond v. Fowlke®228 F.3d 854, 857 (8th Cir. 2000) (finding due
process was satisfied where a student hadcenaf faculty’s dissatfaction, was given an

opportunity to respond in his own defenard could appeal adverse decision).
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Here, we see that Plaintiff was afforded procedural due process that exceeded the
minimums required in an academic setting. Finst,received multiple warnings about missing
exams and his failure to promptly take maigeexams. On February 13, 2015, Defendant Bridge
emailed Plaintiff about his continued practicemagsing make-up examinations and notified him
that the school would no longée granting him excused absen for the remader of the
school year. Dkt. No. 1, Ex. 8 (Pg. ID No. 6@gss than two weeks later, Defendant Booza
emailed Plaintiff regarding his difficulty meet school policies, which required him to take
make-up exams in a timely fashion. Dkt. No. 1, Ex. 7 (Pg. ID No. 87).

Second, Plaintiff received both notice and apasfunity to advocate on his own behalf
at his dismissal hearing. On June 12, 2015,nEfhireceived a letter notifying him that his
academic record would be presented to the Promotions Committee and was encouraged to attend
the meeting and provide his perspective. Did. 1, Ex. 16 (Pg. ID N#6). Plaintiff appeared
and presented before the Promotions Conemitin July 10, 2015 with siattorney present,
although he notes that only sevef the eight voting membesmsere present and one arrived
lateX® Dkt. No. 7 at 1 43(C) (Pg. ID No. 221).

Third, Plaintiff was provided with the opth to appeal his dismissal multiple times.
When the Committee’s decision dismiss him was issued, Dkt. No. 1, Ex. 17 (Pg. ID No. 88),
Plaintiff was promptly emailedral provided with instructionsbaut how to appeal the decision

to the Vice Dean oMedical Education. Dkt. No. 1, Ex. 3®g. ID No. 148). When Plaintiff's

7 plaintiff complains that his presentation was “interegipinore than one time” and své&runcated.” Dkt. No. 7
at § 43(A, C) (Pg. ID No. 221). Due process does notgtee that individuals will be free from interruptions at
hearings, nor does it guarantee that they will be given unlimited time to present their objections.

18 Failure by the Committee to have perfect attendance on the day of Plaintiff's hearing is notozesg pr
violation. The link provided by Plaintiff in his Amended Complaint does not establish that the Committee failed to
reach a quorum necessarytite on his dismissabeeDkt. No. 7 at  43(C) (Pg. ID No. 221). Rather, the website
Plaintiff cited states that “[a] quam of at least five voting members is required for a Promotions Committee
meeting.” Since Plaintiff's dismissal hearing had seven voting members present, it appears his heduihgima
accordance with Committee procedure.
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counsel errantly instruetl him to appeal based on instruocidrom an old source, Defendants’
General Counsel extended Plaintiff's deadline to appdakt. No. 1, Ex. 36 (Pg. ID No. 151).
After that appeal was denied, he was giatother opportunity to appeal the Committee’s
decision to the Associate Dean and Dean of the Graduate $timidl. No. 1, Ex. 34 (Pg. ID
No. 145). The Associate Dean’s considerationPtHintiff's appeal was the final step in the
appeal process and was denied on September 18,1d0(Bg. ID No. 145-46).

Viewed as a whole, Defendants offerediftiff sufficient notice and opportunity to
voice his concerns at the dismissal procesdemdants evaluated the entirety of Plaintiff's
academic record, including his 28 missed examsdiition to his previous sanction from the
Professionalism Committee, re¢e@ode of Conduct violation, and three failed courses. Dkt.
No. 1, Ex. 18 (Pg. ID No. 93-94). Plaintiff arguegthout citing to evidence, that a student
would not be required to appear before the Ptaans Committee for a hearing “unless he or she
had failed MORE than three courses.” Dkb.N at § 42(A) (Pg. ID No. 218-19). However,
there is no evidence that the Committee’s authority to consider a student’s academic record is
limited solely to those students wfaled at least four courses.

In fact, the Promotion and Graduation requirataestate that in order to be promoted
from year to year, each student needs to aclaesatisfactory or honors grade in all prescribed

courses, complete all requirecsmments, meet all attendan@guirements and satisfactorily

9 plaintiff's psychotherapist wrote a letter recommending that Plaintiff be given ten additysab appeal the
Committee’s decision due to his anxiety. Dkt. No. 1 at Ex. 30 (Pg. ID No. 131). Thendtes that Defendants did
give Plaintiff additional time to appeal, although not the entire period suggested by his psychotBeripist.

No. 1, Ex. 36 (Pg. ID No. 151).

20 plaintiff alleges that Defendant Mathur was “compredi’ because her children attended the medical school
with Plaintiff and could be negatively impacted if she decided against the medical schoolo DkatN 64 (Pg. ID
No. 240). This allegation of bias was unsupported by any evidence and does nohgadeueltof being arbitrary
and capricious. Mathur clearfjated the pieces of the record consid@rdter decision and the parts of the record
that led her to support the Committee’s decision to dismiss PlaBdgdDkt. No. 1, Ex. 34 (Pg. ID No. 145).
Plaintiff's claim that Mathur was not objective seems tbd®ed solely on the fact that she did not agree with the
arguments in his appeal lett&ee id at  66.
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complete all make-up provisionand meet professional guidelin&eeDkt. No. 10, Ex. O (Pg.

ID No. 397). The Committee may meetdetermine the disposition of students who fail to meet
requirements for promotion or whose behavioinisonsistent with the School’'s professional
standardsSee id According to the facts alleged in Riaif's own Complaint, he does not meet
the above standards due to his failure tonglete all his make-up exams. Just because
Defendants were not persuadedRigintiff’'s arguments at thbearing and on appeal does not
mean that they failed to delitze carefully andonscientiously.

Plaintiff alleges that thdune 12, 2015 letter, which aded him that his “academic
performance/academic progress” would be presented to the Promotion Committee, failed to note
that his professionalism would also be considered. Dkt. No. 7 at § 43(D) (Pg. ID No. 222). He
contends this prevented him from addieg professionalism imis presentationld. On this
point, the Sixth Circuit has been clear: ardfgessionalism determination is an academic
judgment.” Al-Dabagh v. Case W. Reserve @77 F.3d 355, 360 (6th Cir. 201&@rt. denied
135 S. Ct. 2817 (2015) (“We repeatedly haraphasized that ‘academic evaluations’ may
permissibly extend beyond ‘raw grades [and] othigective criteria.” 7). Wien the letter stated
that his academic performance and progress werge considered, $iprofessionalism was
inherently implied.

Academic determinations, including considematof a student’s professionalism, should
be overturned by the courts only if they dabsially depart from accepted academic nor§ee
id. (finding a medical school’s dismissal of a gfntwith an excellent academic record was not
arbitrary and capricious in light of evidence oé thtudent’s frequent tardiness, complaints from
fellow students and hospital staffers, and crahioonviction). Although it would have been

helpful for Plaintiff to have been provided tphacket of information to be considered by the
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Committee in advance of the hearing, the Court casagptthat this failuréo share materials in
advance was a substantial deviation from amtemorms in academia. Since Plaintiff was
provided a level of protection ficient to meet even the retter standard required for
disciplinary dismissal—as opposed to his dssal for academic reasons—his due process claim

is unlikely to succeed.

c. Plaintiff Has Not Established A Strang Likelihood Of Success On His
State Law Claims.

Plaintiff's state law claims arise under thediigan Elliott-Larsen Civil Rights Act and
common lawSeeDkt. No. 7 at 11 73—-78 (Pg. ID No. 246)itkregard to his civil rights claim,
he asserts that Defendants discriminated aghinsbased on his ethnicity, as a citizen of Iraqi
and Chalded origin, and religionSee idat § 74 (Pg. ID No. 246). &htiff's only allegation in
support of his ethnicity-based civil rights claimmthe contested claim that Defendant Jackson
accused him of being ashamed of his heritage by preferring a name other than his given name.
Seeidat 1 16 (Pg. ID No. 210); Dkt. No. 10 at 23 (Pg. ID No. 311).

Absent direct evidese of discriminatiorf? claims under the Elliott-Larsen Civil Rights
Act are subject to the tripartitdcDonnell Douglasurden-shifting frameworkhite v. Baxter
Healthcare Corp.533 F.3d 381, 391 (6th Cir. 2008). “Undhbis framework, the plaintiff bears
the initial ‘not onerous’burden of establishing arima facie case of discrimination by a
preponderance of the evidencéd! (citing Texas Dept. of Comm. Affairs v. Burdid&0 U.S.
248, 253 (1981). To establishpama faciecase of discrimination, a ptdiff must show that he

or she was treated differently thamilarly situated individualsSee Sirpal v. U. of Miamb09

2L plaintiff's Amended Complaint notes that he is of @eah origin, whereas his original Complaint claimed he
was of Chadian origirCompareDkt. No. 7 at 74 (Pg. ID No. 248) Dkt. No. 1 at { 75 (Pg. ID No. 37).

22 plaintiff has not provided the Court with any direct evidence of discrimination basesl ethiicity or
religion. In fact, there was no mention whatsoever about his religion in his Complaint, aside from the word
“religion” appearing in his Elliott-Larsen Civil Rights Act clai®eeDkt. No. 7 at 74 (Pg. ID No. 246).
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F. App’x 924, 928 (11th Cir. 2013). &htiff has not pled any factbat indicate he was treated
differently from similarly situated medical studs of different ethnic origins or religious
orientations, and thus ti&ourt’s inquiry ends here.

Finally, to prevail on his claim for intentiohanfliction of emotional distress, Plaintiff
must demonstrate: “ ‘(1) the defendant’'s exteeand outrageous conduct, (2) the defendant’s
intent or recklessness, (3) catien, and (4) thesevere emotional distress of the plaintiff.” ”
Armstrong v. Shirvell596 F. App’x 433, 451 (6th Cir. 2015) (quotihgcas v. Awaad299
Mich. App. 345, 830 N.W.2d 141, 150 (20)1L3Plaintiff has failed to fber sufficient evidence of
extreme and outrageous conduct, so this ciaialso unlikely to succeed on the merits.

In light of these facts and Plaintiff's sthikelihood of success oeach of his claimé®
the Court finds that this factor does not suppoetisuance of prelimingrinjunctive relief at

this time.

2. Plaintiff Is Unlikely to Suffer Irrepar able Injury With out A Preliminary
Injunction.

Second, the Court considers whether the mogdikely to suffer irreparable harm in the
absence of preliminary reliefee Winter555 U.S. at 20. To satisthe second factor, a party
must demonstrate that unless the injunctiorgrianted, he or she will suffer “*actual and
imminent harm’ rather than harm thatspeculative ounsubstantiated.Abney v. Amgen, Inc
443 F.3d 540, 552 (6th Cir. 2006). HAnjunction should issue onlyhere the intervention of a

court of equity ‘is essential in ordeffectually to protect property rights againsijuries

2 |n Plaintiff's Motion for Peliminary Injunction, he states that “ghhas an excellent chance for success on the
merits inasmuch as the Defendants getee that he has an anxiety disabilithich requires accommodation and, as
detailed in the Complaint, the schdals not only not provided an accommoaiatit has affirmatively undertaken
actions reasonably expected to increasahkiety.” Dkt. No. 3 at 2—3. This may have been arguable if Plaintiff
included a disability claim under statutes such ag\ib& and Rehabilitation Act; however, a disability claim was
not included in his Complaint. The Court will havest@luate his chance of success based on the claims he
asserted, rather than tiothat were not included.
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otherwise irremediablé” Weinberger v. Romero-Barceld56 U.S. 305, 312 (1982) (quoting
Cavanaugh v. Loonep48 U.S. 453, 456 (1919)) (emphasis added). “[E]Jconomic loss does not
constitute irreparable harm, in and of itselState of Ohio ex rel. Celebrezze v. Nuclear
Regulatory Comm’n812 F.2d 288, 290 (6th Cir. 1987).

Plaintiff argues that he will suffer grievousrtraif the Court does not issue an injunction
allowing him to enroll in the Pathobiology class. Dkt. No. 3 at 2. He claims that the course
offered this fall at SOM is necessary to complate studies and may enable him to transfer to
another medical schodl; see alsdkt. No. 7 at 80 (Pg. ID No. 247) (“[T]he harm is irrepable
[sic] if Plaintiff cannot complete his Patholbgy course beginnin@ctober 16, 2015 thereby
either aborting his medical edation completely or costing mi significant loss and delay in
obtaining of his medical degreadprofessional status.”). Withoah injunction, Plaintiff claims
that he may not be able to complete his educatican American medical school, despite several
years of progress towards this g&eDkt. No. 7 (Pg. ID No. 208).

Meanwhile, Defendant WSU claims that Pldfig¢ harm is not irreparable because he
could be reinstated at the conclusion of a trial on the merits and he is able to be compensated
monetarily for wages ki in the interruptionSeeDkt. No.10 at 15-16 (Pg. ID No. 303-04).
Furthermore, Defendant states that Plaintifficé even eligible to retake Pathobiology until he
retakes the prerequisite for theucse, IMID, which he also failet. See id at 16 (Pg. ID
No. 304). Since IMID will not be offered again until August 2016, Defendants argues that there
is no time pressure for the extrdmary remedy sought by Plaintifdd.

Accordingly, since Plaintiff is not eligibleo retake Pathobiology until he retakes and

passes IMID in August 2016, he does not qualify ferrilief he seeks. Furthermore, it would be

24«50M policy requires failed classes to be retaken in the order of failure, which would meaaititit yould
need to first take and pass IMID before he could retake Pathobiology ... Additionally, the Patlyotiedsg
plaintiff asks that the Court order him into is ofiéevery year.” Dkt. No. 10 at 16 (Page ID # 304).
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possible for the Court to reinstatenhat a later date if he prevad® the merits of his case, so his
injury cannot be considered to beeparable. The Court does natdithat this factor weighs in

Plaintiff's favor.

3. Balance of the Equities and the Publidnterest Weigh Against Issuance of the
Injunction

In the third factor, the Cournhust consider whether the balance of equities tips in the
movant’s favor> See Winter555 U.S. at 20. And finally, in énfourth factor, the Court must
consider whether the publicterest would be served byetlissuance of the injunctio8See id.

There are competing interesds stake in thigase. Although the public clearly has an
interest in the enforcement of constitutiomghts and state anti-discrimination statiuffeshe
public also has an interest jimeserving an educational institutis authority to make academic
decisions without interference from the judiciaBee Ewing474 U.S. at 225Al-Dabagh 777
F.3d at 359 (“[W]e can no more substituter mersonal views for the Committee’s when it
comes to an academic judgment than the Cii@encan substitute its views for ours when it
comes to a judicial decision.”Bell, 351 F.3d at 251-52 (stating thadurts are ill-suited to
“evaluate the substance of the multitude of academic decisions that are made daily by faculty
members of public educational institutions—decisions that require ‘an expert evaluation of
cumulative information and [are] not readily atéap to the procedural tools of judicial or
administrative decisionmaking.’ ")Bleicker v. Bd. of Trustees @hio State Univ., Coll. of
Veterinary Med 485 F. Supp. 1381, 1389 (S.D. Ohio 198 térvention of the Court into the

affairs of the VeterinaryCollege would substantially weakéis legitimate authority among its

% This third factor refes to “the balance of equities between the movant and other parties, not just third parties to
the litigation.”Rhinehart v. Scutb609 F. App’'x 510, 515 (6th Cir. 2013).

% The Court considers the weakness of Plaintiff's aureenstitutional claims in weighing this interest.
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own students and members of the veterinargpfession generally, a result that would
significantly disserve # public interest.”). Defendantsserts that there would be “an
understandable loss of confidence in the qualitynedical students iWSU were forced to
reinstate a student who has already failed multiple courses and violated professionalism
policies.” Dkt. No. 10 at 24 (Pg. ID No. 312).

Furthermore, as other courts have founderehis a public intest in assuring the
competency of medical school graduates, givenldhg range effects @uthorizing individuals
to enter into the practice of medicirfeee Betts v. Rector & &fiors of U. of Va.939 F. Supp.
461, 470 (W.D. Va. 1996). Medical schools are fiaore adept than courts at determining
whether a student has the skills, knowledge, and professionalism necessary to practice
competently—indeed, it is the school’s job to ensure its graduates meet core compedencies.
e.g, Al-Dabagh 777 F.3d at 357 (detailing a medicahagol's curriculum and requirements,
including professionalism). In Plaintiff's cashjs medical school decided that his sub-par
academic record and history of professionalism issues warranted dismissal.

Thus, after balancing the eqeti and competing public interests at stake, these factors

weigh against issuing an injunction.

V. CONCLUSION
“A preliminary injunction is an extraordinary remedy never awarded as of rigbe”
Winter, 555 U.S. at 24. Courts must balance epatty’s competing claims and consider the
impact of granting or withholdinthe movant’'s requested religfl. “In exercising their sound
discretion, courts of equity should pay partar regard for the public consequences in
employing the extraordinary remedy of injunctioid’! (quotingRomero—Barcelo456 U.S. at

312).
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In the present case, Plaintiff has not mad#rong showing under awy the four factors
weighed when determining whether to issae injunction. Accordingly, for the reasons
discussed herein, the Court WENY Plaintiff’'s Motion for Preliminary Injunction [3] and

DENY his request that the Court Order Defend&mtShow Cause why an injunction should not

issue.
SO ORDERED.

Dated: October 15, 2015 s/Gershwin A. Drain
Detroit, Michigan GERSHWINA. DRAIN

UnitedState<District Judge
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