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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
DONNA ROSE and PAUL PALMER,

Plaintiffs, Case Number 15-13567
V. Honorable David M. Lawson

WAYNE COUNTY AIRPORT AUTHORITY,

Defendant.
/

OPINION AND ORDER GRANTING IN PART MOTIONTO
DISMISS, DENYING MOTIONS FOR RECONSIDERATION OF DENIAL
OF TEMPORARY RESTRAINING ORDER, LEAVE TO AMEND COMPLAINT,
AND INTERVENTION, AND DISMISSING CASE ASMOOT

This complaint in this case is the third @ildy plaintiffs’ counsel on behalf of clients
expressing concern about accessability to titeoRéVetropolitan Airport's McNamara Terminal
by individuals with disabilities arriving via public treportation. The focus of this case, as with the
others, is on pickup and drop-off locations witnd outside the Ground Transportation Center
(GTC) and whether the defendant Airport Authority is complying with the mandate of the
Americans with Disabilities Act (and its Michigapunterpart), which prohibits “discriminat[ion]
against [an individual] on the basis of digidyp in the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, or accommodations of any place of public
accommodation,” 42 U.S.C. § 12182(a), and alswhipits exclusion from and discrimination
against such individuals regarding “the see@, programs, or activities of a public entitgl’8
12132. The complaintidentifies claims based on Atk II, Part A and implementing regulations
(prohibiting discrimination on the basis ofsdbility), ADA Title Il, Part B (pohibiting
discrimination in public transportation), ADAItle V (prohibiting coercion or intimidation of

disabled persons), the Rehabilitation Act of 1@@8hibiting discrimination by programs receiving
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federal funds), the Michigan Persons With Ditdes Civil Rights Act (banning discrimination in
public accommodations), and the Fourteenth Amendment’s Equal Protection Clause.

The complaint, filed on October 12, 2015, is based on the premise that the area within the
GTC designated by the Airport gority for pickup and drop-otby public transportation busses
is inaccessible by persons with disabilities becausdat&ed at “the farthest possible . . . corner
of the GTC,” and those busses — operated by SMARRIde, Indian Trails, and Michigan Flyer
— are primary carriers for disabled persons seekingéathe airport. The plaintiffs allege in the
complaint that the Airport Authority permits other busses — shuttles, charter services, some private
carriers — to load and unload at a stop immediately adjacent to the GTC's airport entrance door,
known as “Door 402.” The plaintiffs want therport Authority to allow public transportation
providers to use that stop as well.

The Airport Authority responded to the complairith a motion to dismiss, and the plaintiffs
moved for a preliminary injunction. In ea2916, the Airport Authority enacted new regulations
effective March 14, 2016, which required all GTC operators to announce that passengers with
disabilities could be dropped off closer to thertmal upon request, and when such a request was
made, the operator must pick up and discharge the requester and companions at one of several
“alternative stops.” One of those stops isoD 402. The plaintiffs, unsatisfied with that
accommodation, filed an emergency motion for gorary restraining order (TRO) to prevent the
new regulations from taking effect. That motwwas denied by another judge of this Court before
the case was transferred to the undersigned. Thereafter, public transportation provider Michigan

Flyer filed a motion to intervene, and the pldistfiled a motion for reconsideration of the denial



ofthe TRO. The plaintiffs also filed a motionsimend their complaint to attack the new regulations
and assert other theories under the ADA.

Shortly before oral argument, the plaintiféghdrew their motion for preliminary injunction.
On September 1, 2016, the Court heard oral argument on the defendant’s motion to dismiss, the
plaintiffs’ motions for leave to file an amendeaimplaint and reconsideration of the order denying
the TRO, and non-party Michigan Flyer’s motion to intervene. Although the complaint contains
several nonmeritorious counts, it does plead aeielaim under Title Il of the ADA, because the
plaintiffs have stated facts that establish thaly requested a reasonable accommodation to the
functional operations of the GTC, which had not been allowed by the Airport Authority at the time
the complaint was filed. But subsequent developments establish that the Airport Authority has
granted a reasonable accommodation, which complies with the ADA, and that change in
circumstances renders the plaintiffs’ claims maddte Court, therefore, will dismiss the complaint
and deny the motions for reconsideration, to amend the complaint, and for Michigan Flyer’s
intervention. The Court will dismiss the case as moot.

l. Facts

Some history is in order. Before 2014, pubiamsportation busses that transported disabled
travelers and others dropped aftigpicked up passengers near the international arrivals door, which
leads directly into the McNamara Terminal progerSeptember of that year, the Airport Authority
moved the bus pickup and drop-off point to theG3Which is an area across a roadway from the
terminal. The roadway is traversed by a pedestrian bridge, but the access point for the bridge is
inside the GTC’s enclosed lobby. The Airport Authority made the change, it said, because of

congestion and safety concerns.



A. First Lawsuit

In response to the proposed change, plaintiffs’ counsel filed a lawsuit in September 2014 on
behalf of Michael Harris and Karla Hudson agaths Airport Authority alleging ADA violations.
Public transportation providers Michigan Flyer and Indian Trails played a role in assisting the
plaintiffs in that case, which included preparaf§davits and giving testimony that the plaintiffs
relied upon in support of their position that thepdirt Authority flouted the ADA’s requirements
in constructing and operating its GTC. That eaas dismissed after the parties — including Harris,
Hudson, the Airport Authority, antbn-party Michigan Flyer — entaténto a settlement agreement
that called for certain changeslie made to the construction and operation of the GTC facility.
After some protracted litigation over disputes about the Airport Authotity’s specific performance
obligations under the settlement agreement, thteepdinally reached a mutually agreed — though
apparently not entirely conciliatory — resolutiortleéir controversy. One feature of the settlement
agreement called for establishing dedicated spots in the GTC where Michigan Flyer and Indian
Trails could pick up and discharge their passengers. The agreed location of those spots was
approximately 600 feet from Door 402.

B. Second Lawsuit

In April 2015, plaintiffs’ counsel filed a send lawsuit against the Airport Authority over
the location of the bus stops and the carriers’ acodbgm, this time on behalf of Michigan Flyer
and Indian Trails. Those plaintiffs alleged that, immediately after the settlement agreement in the
Harris case was executed, the Airport Authority carried out a number of retaliatory gestures toward
them, including unilaterally reducing the amount of time that the companies’ busses could stop at

the GTC to load and unload passengers; forcingdnieers to circle the airport instead of stopping



in their assigned spaces, even when spaces were available; and forcing their drivers to vacate
assigned spaces before their scheduled departure times, even when no other vehicles were waiting
to use the spaces. The companies also asserted that the Airport Authority brought frivolous
misdemeanor charges against them in state dmasgd on tickets issued to them for purportedly
“prohibited signage” displayed at a desk used by their employees in the GTC lobby. On October
7,2015, the Court dismissed the case after conclad@ghe antiretaliation protections of the ADA
apply only to “individuals,” a term that has coteerefer to natural peosis, not artificial entities
such as Michigan Flyer, LLC. The Court subsequently denied the plaintiffs’ motion for
reconsideration and the Airport Authority’s motiom &torney fees. Michigan Flyer appealed the
dismissal, and that appeal remains pending.
C. Present Case

Five days after the Court dismissed Michigan Flyer’s retaliation complaint, plaintiffs’
counsel filed this case on behalf of Paul Palmer and Donna Rose. Palmer and Rose allege that
certain conditions at the GTC make it inhospieadahd inaccessible to them and violate the ADA.
The pickup and drop-off location they criticize is thus stop situated about 600 feet from the Door
402 entrance to the sheltered area of the GTthe location approved by the parties inaris
case settlement. The plaintiffs say that shortly after the settlementHanti®case was executed,
the Airport Authority made an operational change at the GTC and started allowing certain
transportation providers — but not Michigan Flgeindian Trails — to use a pickup and drop-off
spotimmediately outside Door 40Phe plaintiffs contend that thrggreferred providers also should
be allowed to use that locati, because, due to the Airport tAarity’s change in policy, that

location now is the “shortest accessible route” from the outside embarkation point to the more



accommodating and sheltered indoor waiting areaarGTC lobby. In their original complaint,
the plaintiffs also named Delta Airlines, Inc. as a defendant, but they subsequently stipulated to
dismiss all of their claims against Delta, which were brought under Title 11l of the ADA.

According to the original complaint, PaullPa&r, who lives in Lansing, Michigan, struggles
with cerebral palsy and is wheelchair-bound. His condition also causes breathing and
communications difficulties. Heontends that he cannot access the Detroit Metropolitan Airport
via public transportation because the drop-off larais located at an “extreme distance [from] the
terminal proper,” and the fumes in the GTC exha# his breathing problems. Donna Rose, who
is totally blind, alleges that she cannot access theraisafely from the current public bus drop-off
location because the “constant noise” in the GT@itdoor area limits Rose’s ability to use her
sense of hearing, which is essential for a blindgets travel safely. Also, in the winter months,
the frigid temperatures in the GTC are intolerable for her.

The parties do not appear to dispute that Palmer and Rose qualify as disabled individuals
under the relevant federal and state laws andaggok. The Airport Authority has questioned the
proportion of Michigan Flyer's overall ridershipat is disabled, but the defendant does not
seriously contest the plaintiffs’ assertions thatthand at least some other disabled persons who
are similarly situated, “rely on public transportatg®rvices as their sole means of transportation
when traveling to and from” the Detroit Metropolitan Airport.

The plaintiffs state that the 2014 relocation of the public transportation loading location from
the international arrivals area caused SMARAIsRide’s, and Michigan Flyer’s drop-off points

to be moved “to the farthest possible and [most] inaccessible corner” of the GTC. The plaintiffs



point out that other bus services, including Gitesdtes Bus, and the Aiort and Delta Employee
Shuttle, continue to use the international arrivals location.

The plaintiffs contend that the prior intatronal arrivals drop-off location complied with
the ADA because “it minimized the distance Plainti#fisd others similarly situated, would have to
travel to reach the terminal, and Defendant hashstrated, through its ovactions, that integrated
alternatives that provide a simileevel of accessibility are available at this public airport.” The
plaintiffs assert that, since the relocation, and after the settlementarnt&case was concluded,
the Airport Authority “has consistently allowedther transport providers to discharge and pick up
passengers directly outside Door 402, but not the plaintiffs’ preferred public transportation
providers, demonstrating that the spot is no longer a no-parking area, and it is “the shortest
accessible route” to the GTC lobby and “most proximate to the Terminal Proper.”

The plaintiffs allege that the boarding Itica at the “extreme end” of the GTC violates
several provisions of the ADA Accessibility Guidelines (ADAAG) — the regulations enacted by
the Attorney General that govern the “design, treietsion, and alteration” of public buildingsSee
28 C.F.R. Pt. 36 App. A, 8 1. They point &cton 4.6.2 of the Guidelines, which states that
parking spaces “that serve a particular buildiregldie located on the shortest accessible route from
parking to an [accessible entrance].” They alsosection 10.4.1, which states, with regard to new
construction of airports, that “[e]lements suchramps, elevators or other vertical circulation
devices, ticketing areas, security checkpoints, ssg@ager waiting areas shall be placed to minimize
the distance which wheelchair users and other pevgomsannot negotiate steps may have to travel
compared to the general public.” The plaintdtstend that the present GTC boarding location for

Michigan Flyer and Indian Trails busses violasestion 10.4.1 because it forces the plaintiffs to



travel the greatest — not shortest — distance plest reach the GTC lobbylhey state in their
complaint that the old discharge area at thematiional arrivals curb complied with section 10.4.1,
and they concede that “Door 402 would be similarly compliant.” Compl. {1 50-53.

The plaintiffs also allege that the Airpokuthority’s refusal to adopt a more suitable
boarding location for public transportation violaseeral federal regulations enacted to guide
compliance with the ADA. Forone, they say tiiadler 28 C.F.R. 8 35.150(a), “[a]n airport operator
must ensure that its services, programs, orifies\are accessible to persons with disabilities.” The
plaintiffs contend that the Airport Authority dailed to “make reasonable modifications to its
policies, practices, or procedures when the freations are necessary to avoid discrimination on
the basis of disability,” and that the Airport Aotity’s intransigence is unjustified because it has
not “demonstrate[d] that the mdidations would fundamentally alter the nature of the service,
program, or activity.” The plaintiffs alsallege that, under 28 C.F.R. 835.150(b), “[e]xisting
facilities must be accessible to and usable by individuals with disabilities,” and “[p]ublic entities
must give priority to those methods that pdeviservices, programs, and activities in the most
integrated setting appropriate for persons with disabilities.” The plaintiffs charge that the Airport
Authority has “failed to provide access to qualiffEtsons with disabilities in the ‘most integrated
setting,’ instead forcing them to the most segted and inaccessible corner of their Airport in
violation of 28 C.F.R. § 35.130(d).” Compl. § 54.

The plaintiffs also allege that the AirpoAuthority has discriminated against them in
violation of the ADA by locating the public transpation bus loading area at the far south end of
the GTC, because it forces disabled personsé@n inaccessible area, thereby denying them equal

access to the airport facility. The complaint chariat the changes made by the Airport Authority



have caused the Detroit Metropolitan Airport “to be effectively inaccessible to public transportation
riders, a service disproportionately relied on by Plaintiffs, and others similarly situated,” and the
Airport Authority has “failed to operate [its] Gund Transportation facilities in a way that promotes
accessibility to Plaintiffs, and others similariyusted.” Compl. 1 55-56. However, they assert
that a “boarding location immediately outsidé Door 402, which has now been used as an
alternative boarding location for Charter Busses@mattles and regularly used for U of M Airbus,
when viewed in the entirety, would makbe GTC readily accessible to disabled public
transportation users.” Compl. { 65.

In their original prayer forelief the plaintiffs asked the Court to issue an “injunction
preventing Defendants from continuing to use the farthest end of the Ground Transportation Center
as a boarding location for public transptaa, and ordering Defendants to allow public
transportation providers to board immediatelysaé of Door 402, the location with the shortest
accessible route within the GTC, or a similar accessible location, such as the employee bus stop at
International Arrivals, the Charter Bus unloadiogie on the Departures Level, or outside Door 5
of the Arrivals Level, which is frequently used for Charter Buses.” Compl. { 101.

D. New Airport Regulations

After this lawsuit was filed, the Airport Anbrity issued new regulations governing the use
of the GTC and other terminal boarding locatibypsll transportation providers. After publication
and a period of public comment, the new regulatiegse to take effeadbn April 1, 2016. The
plaintiffs filed an emergency motion for a preliminary injunction seeking an order to halt the
issuance of those regulations, which the Court denied on April 1, 2016. The new regulations went

into effect on April 4, 2016.



The new rules require all “Ground Transportation Operators” to “provide an additional
pick-up or drop-off option” when receiving agjuest for accommodation from an individual with
a disability.” Def.’s Notice of New Regulans [dkt. #39], Ex. 1, WCAA Ground Transportation
Regulations § 13(D) (Pg ID 1683-84). Under the neles, when a bus enters the airport heading
toward the McNamara Terminal, the driver mastounce: “Passengers with a disability or needing
extra time or assistance may remain onboard wtin ttavel companions and be dropped off closer
to the terminal.” The driver then must drop off his or her passengers at the usual designated
location. If any remain on board, he then museteed to the departure level curb to drop of the
remaining riders. For pickups, when receivirrg@uest, the driver would stop at Door 402 outside
the GTC lobby.

The regulations prohibit any ground transpiotaprovider from using the alternate stops
allowed under the regulations absent a passengerstedd@vever, they also prohibit any operator
from asking whether a requesting passenger is disabkesking the requester to verify or describe
the nature of their disability.

The regulations apply to all bus operators,ligubansportation corporations, and all other
private transportation services.

E. Proposed Amended Complaint

After the Airport Authority enacted the new regtibns, the plaintiffs filed their motion for
leave to file an amended complaint. The proposed amended complaint would add allegations to
Counts | and Il brought under ADA Title Il attang the new regulations as “unnecessarily
segregat[ing the p]laintiffs,” thereby “causing stigmatization, humiliation, and embarrassment by

providing an accessible bus stop amyndividuals with disabilitiespnly where an individual with
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a disability affirmatively requests use of $eparate bus stops, and only upon full cooperation of
third-party transportation providers.” Proposed AZrampl. § 60. The plaintiffs also would allege
that 28 C.F.R. 8§ 35.130(b)(1)(iv) prohibits puldittities from providing separate accommodations,
unless doing so “is necessary to provide qualiffetividuals with disabilities with aids, benefits,
or services that are as effective as those prdvideothers.” The plaintiffs contend that using
separate bus stops for disabled individualsated the ADA’s “integration mandate,” because the
Airport Authority cannot demonstrate the absenfean integrated alternative, for example,
returning to the use of the international arrivals area as a loading location or full-time use of the
Door 402 spot.

In their enhanced Count IV, the plaintiffeuld allege that “providing segregated access for
individuals with disabilities” targets the plaifisiand shows “discriminatory animus” toward them
as public transportation users.

In Counts V and VI (discrimination by programeceiving federal funds, and discrimination
in public accommodations (state law)), the plaintftsuld add allegations that the Airport violates
the salient federal and state laws “by opean inaccessible public bus stop, and by providing
accessible access only through the provision pdusge accommodations,” Proposed Am. Compl.
1 91 (Count V), and “[tlhrough the operationasf inaccessible bus stop, and the provision of
segregated services for individuals with disabilitied,’f 98 (Count VI).

In their amended Count VI, the plaintiffs wdldllege that the “Defendant treats Plaintiffs,
and those similarly situated, as second-class citizens, effectively relegating them to the farthest
corner of DTW, and only providing accessildervice through the provision of segregated

accommodations.” Proposed Am. Compl. §{ 102-03.
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In their amended prayer for relief, the pldiistseek an injunction that prevents the use of
the GTC stops that are presently designated fohigan Flyer and Indian Trails and requires the
Airport Authority to allow those carriers to usetlocations outside Door 402 or the international
arrivals area.

[I. Motion to Dismiss

The Airport Authority argues that the complaint should be dismissed because (1) no
applicable provision of the ADAAG requires thatublic bus stop be located on the “shortest
accessible route” to the terminal entrance, and thvagions of the guidelines that the plaintiffs cite
govern the location of parking spaces provideddetf-parking,” not bus stops; (2) the plaintiffs
have not alleged that any of the Airport’s dgmins about ground transportation at its facilities were
directed at them because of their disabilities; ahth@plaintiffs have not alleged any facts to show
that they are treated differently than other travelers at the airport due to their disabilities.

The plaintiffs respond that (1) they rely upbe “shortest accessible route” directive, and
cited a “myriad of other regulations” to sholmat the ADA and its pendent regulations “promote
a common theme — minimizing the distance perseith disabilities must travel to access
facilities”; (2) the current location difie public transit stop in the GTC is at the most remote location
available from the terminal entrance, which nmaixies the distance thptiblic transit users must
travel compared to other travelers at the airpod;(&) public transit is a service that disabled riders
disproportionately rely upon relative to othermis of ground transportat such as taxis and
shuttles, and, thus, the defendant’s situation of the public transit stop disproportionately affects
disabled travelers compared with the general pubhe plaintiffs also contend that they adequately

pleaded facts to show that the Airport’s decisions have been motivated by hostility toward disabled
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passengers, because they allege that thendi@fe “ignored” a crescendd public and private
outcry urging that the move of the public bus dtofhe GTC “would be harmful to the disabled,”
and, immediately after the settlement inlttaaris case was concluded, the Airport Authority “took
steps to undermine accessibility” at the airportahy, the plaintiffs argue that they adequately
have pleaded that public transit riders are trediféerently than travelerarriving at the airport by
other forms of ground transportati@nd the Airport Authority has iled to offer any justification
for that disparate treatment other than an appaenomic motive to favor forms of transportation
that supply the defendant with more revenue (e.g., parking fees).

The Airport Authority’s motion is brought undeéederal Rule of Civil Procedure 12(b)(6).
“The purpose of Rule 12(b)(6) is to allow a defendat¢st whether, as a matter of law, the plaintiff
is entitled to legal relief if all the facts anikbgations in the complaint are taken as tri&agpy ex
rel. Rippy v. Hattaway270 F.3d 416, 419 (6th Cir. 2001) (citifgayer v. Mylod988 F.2d 635, 638
(6th Cir. 1993)). Under Rule 12(b)(6), the compiasnviewed in the light most favorable to the
plaintiff, the allegations in the complaint are accepted as true, and all reasonable inferences are
drawn in favor of the plaintiff Bassett v. Nat'| Collegiate Athletic Ass%28 F.3d 426, 430 (6th
Cir. 2008). “However, while liberal, this stamdaof review does require more than the bare
assertion of legal conclusionsColumbia Nat'l Res., Inc. v. Tatys8 F.3d 1101, 1109 (6th Cir.
1995); Tackett v. M & G Polymers, USA, L.L,G61 F.3d 478, 488 (6th C2009). “To survive
a motion to dismiss, [a plaintiff] must plead ‘enough factual matter’ that, when taken as true,
‘state[s] a claim to relief that is plausible on its fadgell Atl. Corp. v. Twomb|yp50 U.S. 544, 556,
570 (2007). Plausibility requires showing morarththe ‘sheer possibility’ of relief but less than

a ‘probab[le]’ entitlement to reliefAshcroft v. Igbal [556 U.S. 662, 678] (2009).Fabian v.
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Fulmer Helmets, In¢628 F.3d 278, 280 (6th Cir. 2010). “Where a complaint pleads facts that are
‘merely consistent with’ a defendant’s liability, stops short of the line between possibility and
plausibility of entitlement to relief.””Igbal, 556 U.S. at 678 (quotinBwombly 550 U.S. at 557).

Under the new regime ushered inTwomblyandigbal, pleaded facts must be accepted by
the reviewing court, but conclusions may not be accepted unless they are plausibly supported by the
pleaded facts. “[B]are assertions,” suchlassé that “amount to nothing more than a ‘formulaic
recitation of the elemeritsof a claim, can provide context to the factual allegations, but are
insufficient to state a claim for relief and must be disregardgbal, 556 U.S. at 681 (quoting
Twombly 550 U.S. at 555). However, as long asarccan “draw the reasonable inference that
the defendant is liable for the misconduct alleged,” a plaintiff's claims must survive a motion to
dismiss.” Fabian 628 F.3d at 281 (quotirgbal, 556 U.S. at 678).

A. Intentional Discrimination and Retaliation

“ADA Title Il provides that ‘no qualified individuawith a disability shall, by reason of such
disability, be excluded from participation in ordenied the benefits of the services, programs, or
activities of a public entity, or be subjecteddiscrimination by any such entity.’Babcock v.
Michigan 812 F.3d 531, 535 (6th Cir. 201(@uoting 42 U.S.C. 8 12132). “Public entity’ includes
‘any state or local government’ and ‘any department, agency, special purpose district, or other
instrumentality of a State &tates or local government.Ability Center of Greater Toledo v. City
of Sandusky385 F.3d 901, 904 (6th Cir. 2004) (quotind43.C. 8 12131(1)(A) & (B)). Similarly,
under the Rehabilitation Act of 1973n]p otherwise qualified individual with a disability . . . shall,
solely by reason of her or his disability, be excluded from the participation in, be denied the benefits

of, or be subjected to discrimination under any program or activity receiving Federal financial
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assistance.” 29 U.S.C. § 794(a). The regulatamated under the authority of the Rehabilitation
Act require airport operators that receive fedéwabls to comply with ®le Il of the ADA. 49
C.F.R.827.71(b). Title Il of the ADA tracks the grations of the Rehabilitation Act, and therefore
analysis of claims under both “roughly parallels” eatier, “because the statutes contain similar
language and are ‘quite similar in purpose and scopBabcock 812 F.3d at 540 (quoting
McPherson v. Michigan High SchoAthletic Association, Inc119 F.3d 453, 459-60 (6th Cir.
1997)). The same can be said for claims under Michigan’s Persons With Disabilities Civil Rights
Act, Mich. Comp. Laws 8§ 37.1102(1), which “substantially mirrors the ADBdnald v. Sybra,

Inc., 667 F.3d 757, 764 (6th Cir. 2012) (quotidgtter v. Ajilon Servs., Inc287 F.3d 593, 597 (6th

Cir. 2002)).

In addition, section 503(b) of Title V oféhADA makes it “unlawful to coerce, intimidate,
threaten, or interfere with any individual in theeesise or enjoyment of, or on account of his or her
having exercised or enjoyed, or on account of his or her having aided or encouraged any other
individual in the exercise or enjoyment of, any rigtegnted or protected by this chapter.” 42 U.S.C.

§ 12203(b). Section 12203 is entiiéProhibition against retaliation and coercion,” and it also
contains subsection (a), whiaxplicitly protects complainants who file formal or informal
grievances or participate in litigation over alldgalawful practices from retaliation prompted by
those efforts to enforce their righSeed2 U.S.C. 8 12203(a) (“No person shall discriminate against
any individual because such individual has opposed any act or practice made unlawful by this
chapter or because such individual made a chegpifjed, assisted, or participated in any manner

in an investigation, proceeding, or hearing under this chapter.”).
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One point made clear by the pleadings iattthis is not a case about intentional
discrimination, and it is not a case about retaliatidnis a case about accessibility. In their
pleadings and briefing the plaintiffs allude to flmns” and attempt to advance the theory that the
Airport intentionally discriminates against disabled travelers by “[treating them] as second-class
citizens [and] effectively relegating them to theliast corner of DTW.”"However, there are no
facts alleged anywhere in the complaint, or emidanywhere in the record, that plausibly could
sustain any intentional discrimination or retaliation claim.

“To establish grima faciecase of intentional discrimination under Title 1l of the ADA, a
plaintiff must show that: (1) she has a disability;q2e is otherwise qualified; and (3) she was being
excluded from participation in, denied the benefft®r subjected to discrimination under [a public
program] because of her disabilityAnderson v. City of Blue Asii98 F.3d 338, 357 (6th Cir.
2015). “In other words, the plaintiff must shdhat the defendant took action because of the
plaintiff's disability, i.e., the ‘[p]laintiff musipresent evidence that animus against the protected
group was a significant factor in the posititaken by the municipal decision-makers.Ibid.
(quoting Turner v. City of Englewoqdl95 F. App’x 346, 353 (6th Cir. 2006)). “Further, the
plaintiff must show that the discrimination svantentionally directed toward him or her in
particular.” Ibid. (quotingTucker v. Tennessg&39 F.3d 526, 532 (6th Cir. 2008)).

The plaintiffs have not alleged any facts thitusibly could support an inference that the
Airport Authority made any decision relating tetsituation of ground transportation at its facilities
because the plaintiffs are disablemt that any of its challengednduct was directed deliberately
at disabled travelers. Instead, the facts atlegehe complaint and amended complaint plausibly

could be read to suggest, at most, that theodirhas failed in certain respects to maintain its
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facilities in an accessible condition as requiredh®y directives of the ADA and its associated
regulations. Those allegations are insufficientrms#er of law to sustain any claim for intentional
disability-based discrimination under the ADAnderson798 F.3d at 359-60 (“Even if the City’s
procedures for compliance with federal regulations had a negative impact on its disabled citizens
generally, this does not support the inference that the City’s actions were motivated by C.A.’s
disability because ‘[aJcts and omissions whiclvéha disparate impact on disabled persons in
general are not specific acts of intentional discrimination against the plaintiff in particular.”
(quotingDillery v. City of Sandusky898 F.3d at 568 (6th Cir. 2005)).

The plaintiffs here have nolieged any facts to show that the Airport Authority’s decisions
to move the public transit boarding spot or to enact its new regulations concerning the alternative
stops were in any way directed at them individuall at disabled travelers generally. They allege
that disabled passengers “disproportionately rely” ersdrvices of MichigaRlyer. But that fact,
even if true, does not establish, or even suggest, that disabled passengers are a disproportionate
segment of the population affected by the relocation and the new regulations, as compared to all
other passengers who use Michigan Flyer’s service. The plaintiffs here have never alleged, and
neither did the plaintiffs in the related prociews before this Court, that Michigan Flyer
exclusively services disabled riders, or even that its ridership is largely or mostly comprised of
disabled persons. Nor does it appear that tiseagy set of facts on which they could do so.
Michigan Flyer and its related entities operate baiis® serve the general public on various routes
and schedules between Ann ArborsHaansing, and the airpoieeMichigan Flyer — About Us,
http://www.michiganflyer.com/AboutUs.aspx (“Michigan Flyer-AirRide is Michigan’s premier

motorcoach service, offering 12 daily round s$ripetween East Lansing, Ann Arbor, and Detroit
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Metropolitan Airport, and an additional round thptween two Ann Arbor stops and DTW carries
more than 100,000 passengers a year. A convenient, reliable service, Michigan Flyer-AirRide
makes the trip for business travelers, families, students, and vacationers more relaxing and
affordable.”). Any effect thathe Airport Authority’s decigins had or will have on Michigan
Flyer's customers affect all riders of its buss#isabled and non-disabled alike. Moreover, the
Airport Authority’s recently enacted regulations govthe usage of the GTC and other areas by all
“ground transportation operators,” which includes all public and private transportation services.

There is, simply put, nothing in the complagahd no facts apparent from the record of the
Airport Authority’s conduct throughout these related litigations, that plausibly could support an
inference that the Airport Authority made anytté challenged decisions or arrangements regarding
public transportation at its facilitigsecause othe plaintiffs’ disabilities.

Following that same reasoning, the plaintiif&ims for “coercion,” “intimidation,” and
“interference” under 42 U.S.C. § 12203(b) suffer fritve same deficiency. Whatever may be the
scope of unlawful “interference” that is prohibitegdsection 12203(b), it is cletdrat a plaintiff who

sues under that section must make out some viable claim that the defendant directly retaliated
against him or her in response to an attempss®rt or exercise his her rights under the ADA.

“[T]o establish aprima faciecase of retaliation, [the plaintiff must show] that (1) the plaintiff
engaged in activity protected under the ADA,; ({23 [defendant] knew ahat activity; (3) the
[defendant] took an adverse action against pl&iaind (4) there was a causal connection between

the protected activity and the adverse actid®otrer v. City of Stowr43 F.3d 1025, 1046 (6th Cir.

2014). Here, the plaintiffs have alleged nothingentan that the Airport Authority maintained

its facilities in an inaccessible condition. Nothinghe complaint establishes, or even suggests,
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that the named plaintiffs made any effort to assert their rights to accessible facilities before the
Airport Authority made its decisionsr that, if they did, the defieant was aware of such efforts,

or that it made any of the challenged decisiordirect response to such protected conduct. “The
ADA is not [] a catchall statute eating a cause of action for any [alleged] retaliation, but protects
individuals only from retaliation for engaging in,ading another who engages in, activity covered

by the ADA.” Rorrer, 743 F.3d at 1046.

So far as they go, the allegations of thenptaint suggest nothingnore than that the
defendant maintained its facilities in a condition that the plaintiffs regarded as inaccessible and non-
compliant with the ADA. Those allegations arsufficient as a matter of law to sustain any cause
of action sounding in retaliatiorBrown v. City of Tucsqr836 F.3d 1181, 1193 (9th Cir. 2003)
(“[T]he ADA’s interference provision does not baniaaction whatsoever that in any way hinders
a member of a protected class.8ge also EEOC v. Luce, Forward, Hamilton & Scrig33 F.3d
994, 1006 (9th Cir. 2002) (rejecting the agencyguarent that the plaintiff's refusal to sign an
arbitration agreement as a condition of employmemivijing] his procedural right to file or litigate
a civil suit was protected opposition conduct [under section 12203(b)]”). As the First Circuit
explained inChampagne v. Servistar Coyd.38 F.3d 7, 13-14 (1st Cir998), in order to prevail
on a section 12203(b) claim, the piif must allege the elements of retaliation, including protected
conduct, adverse action, and an unlawful resppnsvoked by the protected conduct and directed
individually at the plaintiff. The plaintiffs here Yanot alleged that they made any effort to assert
their rights under the ADA before the Airport thority made any of the challenged decisions
regarding the situation of ground transportatioth@tMcNamara Terminal. They do not offer any

facts to show that the Airport Authority was awareny such efforts, if they did make them. And
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they have not alleged any facts plausibly to sagtet the challenged decisions were directed at
them individually. The Airport Authority’s etisions concerning public ground transit at the
McNamara Terminal affected all members ofgkaeral public who ride public busses, and nothing
in the pleadings or the record plausibly suggistsany of the Airport Authority’s decisions were
in any way motivated by “animus” toward disabled travelers.
B. Accessibility Claims

Nevertheless, “Title 1l does more than prohibit public entities from intentionally
discriminating against disabled individuals.al$o requires that public entities make reasonable
accommodations for disabled individuals so astaateprive them of meaningful access to the
benefits of the services such entities provid@bility Center 385 F.3d at 907. The plaintiffs’
claims must be analyzed under this second theory of Title Il liability, which essentially requires a
public entity strictly to comply with the ADAAG ithe case of any new or altered construction,
without regard to any subjective intent or motivation. Under this “strict liability” component of Title
I, a public entity must ensure that any newlterad facilities comply with the guidelines. If they
do not, then they must be modified to confoffhe Airport concedes that the McNamara Terminal
is a new or altered facility subject to the requirements of the ADAAG (1991).

1. Design Issues

“[Section 204 of the] Act grants the Attorn&eneral authority to promulgate regulations
to implement its provisions.Ability Center 385 F.3d at 904 (citing 42 8.C. § 12134). “Pursuant
to § 204, the Attoray General adopted 28 C.F.R. § 35.151, which provides that alterations of
facilities commenced after January 26, 1992, ‘by, onlbeheor for the use of a public entity in

a manner that affects or could affect the usability of the facility or part of the facility shall, to the
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maximum extent feasible, be altered in such mativa the altered portion of the facility is readily
accessible and usable by individuals with disabilitieghid. (quoting 28 C.F.R. 8§ 35.151(b)).

“Section 35.151 is part of a broader regulatotyesoe that aims to effectuate § 202 of the
ADA.” Ability Center 385 F.3d at 904. “The scheme makes explicit that ‘no qualified individual
with a disability shall, because a public ign$ facilities are inaccessible to or unusable by
individuals with disabilities, be excluded from peipation in, or be denied the benefits of the
services, programs, or activities of a public gntir be subjected to discrimination by any public
entity.” 1bid. (quoting 28 C.F.R. § 35.149). “To be ‘readily accessible,” any part of a newly
constructed or altered facility must be constructed in conformance with the Americans with
Disabilities Act Accessibility Guidelines for Bdings and Facilities (ADAAG), 28 C.F.R. Pt. 36,
App. A, or with the Uniform Federal AccesBity Standards (UFAS), 41 C.F.R. Pt. 101-19.6, App.

A.” Daubert v. Lindsay Unified Sch. Dist60 F.3d 982, 986 (9th Cir. 2014) (citing 28 C.F.R. §
35.151(c)(1)-(3)). “he ADAAG is a comprehensive set of structural guidelines that articulates
detailed design requirements to accommodate persons with disabilibesk.”

The ADAAG is found in Appendix A to Part 36f Title 28 of theCode of Federal
Regulations. The guidelines set forth severatcHgations that govern the location of parking
spaces at any facility, and give specific guidancé&i®fayout of bus stations and airports. Parking
spaces are governed by sections 4.1 and 4.6 of the guidelines, which mandate that “[i]f parking
spaces are provided for self-parking by employees or visitors, or both, then accessible spaces
complying with 4.6 shall be provided in each spahking area in conformance with [the table of
ratios] set forth [in the Guidelines].” ADAAG § 4.15)(a). The plaintiffs place heavy emphasis

on section 4.6.2, which states that “[a]ccessibleipgr&paces serving a particular building [must]
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be located on the shortest accessible route of tiraveladjacent parking to an accessible entrance.”
ADAAG 8§ 4.6.2. Section 4.3 of the guidelines geatlg governs the layout of accessible routes

from parking and transit stops bwilding entrances and mandates that “[a]t least one accessible
route within the boundary of the site shall beyided from public transportation stops, accessible
parking, and accessible passenger loading zones, and public streets or sidewalks to the accessible
building entrance they serve. The accessible ha#, to the maximum extent feasible, coincide

with the route for the general public.” ADAAG § 4.3.2(a).

Section 10.3, discussed below, specifies soag@irements for the routing of pedestrian
traffic at “stations in [intercity bus] systemsyicagenerally requires access routes to “coincide with
the circulation path for the general public.” ADAAG § 10.3.1(1). The guidelines also state that
“[intercity bus stations] shall not be designedamstructed so as to require persons with disabilities
to board or alight from a vehicle at a locatiother than one used by the general public.” ADAAG
§ 10.3.1(10).

Read most generously, the complaint failslkege any facts that plausibly could sustain a
claim that the McNamara Terminal facility was ciasted or is maintained in violation of any
applicable ADA Accessibility Guidelines or related regulations. The plaintiffs contend that the
space assigned to Michigan Flyer, which is 600 fiemh Door 402 within the GTC, violates the
ADAAG because itis not located on the “shortest asitde route” to the GTC entrance. They have
not pointed to any ADAAG provision that impose<iswa requirement. The plaintiffs rely on
ADAAG §4.1.2, but that provision explicitly governs ot location of “parking spaces [that] are
provided for self-parking by employees or visitors, or BJotADAAG § 4.1.2(5)(a) (emphasis

added). The pickup and drop-off spot assignédithigan Flyer’'s busses is not a “parking space”
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provided for “self-parking by employees or visitors.” The location of that embarkation point
therefore is not subject to the requirement tfeccessible parking spaces serving a particular
building [must] be located on the shortest accessible route of travel from adjacent parking to an
accessible entrance.” ADAAG 8 4.6.2. Instead, the location of the public bus stop in question is
governed by section 4.3 of the guides, which mandates only thaa]t least one accessible route
within the boundary of the site shall be prowddeom public transportation stops . . . to the
accessible building entrance they serve,” and‘{tlae accessible route shall, to the maximum
extent feasible;oincide with the route for the general publi@DAAG § 4.3.2(a).It is undisputed
that there is at least one pedestrian route fileerbus stop in question to Door 402 of the GTC,
which the plaintiffs concede is a fully accessibleamce to the terminal. The plaintiffs have not
identified any ADAAG-violating aspect of that reubther than the distance between the stop and
the door. They have not alleged that there is any variance between the path traveled by disabled
passengers and the path taken by all other bus rideglat route. Itis apparent from the exhibits
included as part of the defendant’s new regaoitetj and from the Court’s own inspection of the
facility during theHarris litigation, that the pedestrian rout@ifn the public transit bus stop in the
GTC to Door 402 is identical for disabledtelers and all other bus riders. WCAA Ground
Transportation Regulations Att. 10 (Pg ID 169n)the absence of amyher identified accessibility
defect in that route, the guidelines require nothing more.

The location of the public transit stop atkmes not violate any tfie other various ADAAG
provisions or related regulations that the giffsvcite. Section 10.4 of the guidelines specifies
some requirements for the routing of pedestrian traffic at airports. That section states: “Elements

such as ramps, elevators or other verticaliéatton devices, ticketing areas, security checkpoints,
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or passenger waiting areas shall be placednonize the distance which wheelchair usard other
persons who cannot negotiate stefay/ have to travel comped to the general publitADAAG
§10.4.1(1), and[t]he circulation path, including an acssible entrance and an accessible route

for persons with disabilities [must], to the maximum extent practicaditecide with the circulation

path for the general publitADAAG 8§ 10.4.1(2) (emphases addesge als;ADAAG 10.3.1(1)
(imposing similar requirements for passenger boarding locations at “intercity bus stations”). The
guidelines also state that “[intercity bus stationg]istot be designed or constructed so as to require
persons with disabilities to board or alight frarmehicle at a location leér than one used by the
general public.” ADAAG § 10.3.1(10). As noted above, the pickup and drop-off location is the
same for disabled travelers as it is for all othéens of Michigan Flyer'®usses. It is undisputed

that the “circulation path” between the bus stop@adr 402 is identical for all public transit riders,
disabled and non-disabled alike. There is nodage under the guidelines that requires the Airport
Authority to minimize the absolute distance from the bus stop to the terminal. The only requirement
under the applicable provisions is that any esicun taken by the “accessible route” away from the
route used by the general public be minimiz&tat requirement unquestionably is met where, as
here, the routes are one and the same.

The plaintiffs also allege that “noise” affdmes” prevalent in the GTC facility aggravate
certain of their health conditions or hinder theiitipbsafely to traverse the facility. Those issues,
however, are not ones within the ambit of the ADA or its associated regulations and guidelines.
They may be matters of real concern, and ones to which the Airport Authority prudently ought to
give consideration. But they do not aid in plausibly sustaining any accessibility claim under the

ADA. The guidelines offer no guidance or mandatelating to “noise” or “fumes,” and the
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plaintiffs have not pointed to any specific pmien of the guidelines or regulations that they
contend are violated by those conditions.

In their complaint the plaintiffs also cite passing 49 U.S.C. §407(a)(20), which they
contend requires an airport to operator provide “reasonable access” for public transportation
providers. That enactment, which sets conditionsdinpbrts must meet in order to receive certain
federal grants for development projects, states: “The Secretary of Transportation may approve a
project grant application under this subchapter for an airport development project only if the
Secretary receives written assurances . . . thahe.airport owner or opator will permit, to the
maximum extent practicable, intercity busses beotodes of transportation to have access to the
airport, but the sponsor does not have any obtigatnder this paragraph, or because of it, to fund
special facilities for intercity bus service om fother modes of transportation.” 49 U.S.C. §
47107(a)(1), (2)(20). The plaintiffs allege tlia¢ assigned location in the GTC is unreasonably
remote and that the new regulation requiring Michigan Flyer to service two separate stops at the
terminal upon request by a passenger is unduly burdensome. However, whether or not those
allegations could be proved, the statute in questitans no avenue of relief for these plaintiffs, or
any other interested party, because “[a]s sewa@lit courts have held, 49 U.S.C. 8§ 47107 and its
predecessor statute do not create a private right of action for parties aggrieved by alleged
discrimination.” McCasland v. City of Castrovilles14 F. App’x 446, 448 (5th Cir. 2013)
(collecting cases) (citinjorthwest Airlines, Inc. v. Kent Coun8b5 F.2d 1054, 1057-58 (6th Cir.

1992),aff'd, 510 U.S. 355 (1994)).
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In all events, the plaintiffs have not stated a violation of Title Il of the ADA based on the
claim that the pickup and drop-off locations farblic transportation bus service to the Detroit
Metropolitan Airport are inaccessible.

2. Operational Issues

At oral argument, the plaintiffs took the positithat they can preitainder Title Il of the
ADA even if they cannot establish a violationeofy specific provision dhe ADAAG, if they can
show that the Airport Authority has failed tagt a necessary reasonable modification of its ground
transportation policies, where that modificatioould not fundamentally alter the nature of the
Airport Authority’s services. The plaiffits cite the Ninth Circuit's decision irortyune v.
American Multi-Cinema, In¢c364 F.3d 1075 (9th Cir. 2004), ane thistrict court’s ruling it©bert
v. The PyramidNo. 03-2135, 2005 WL 1009567 (W.D. Tenn. Apr. 8, 2005), in support of this
position.

In Fortyune a movie patron who used a wheelchair attended a sold-out show of the movie
“Chicken Run” with his wife. When the coupleached the designated accessible seating area for
wheelchair users, they found that a non-disabiediegoer already was seated in the “companion
seat” next to the open space provided for a wheelchair. Theater attendants, following company
policy for sold-out shows, refused to order the non-disabled patron to vacate the companion seat,
and the plaintiff and his wife then left the theatéth the wife in tears, and did not see the movie.
The Ninth Circuit held that the plaintiff had shown that he was entitled to an injunction requiring
the theater to give priority to the companion of a wheelchair-bound patron for use of an adjacent
companion seat. The court held that the factttiealayout of the wheelchair seating area complied

with all applicable requirements under the ADAAG was immaterial to his Title 1l claim, because
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“in cases such as Fortyune’s, which concepalalic accommodation’s policy regarding the use of
that design (e.g., the use and availability ebenpanion seat), the provisions of the ADAAG are
not controlling.” 364 F.3d at 1083.he court rejected the ideaatran ADA plaintiff “must prove

the defendant contravened a specific requirement of the ADAAG, to establish a violation of the
ADA.” Ibid. (quotation marks omitted). Instead, tleat held, the plaintiff's burden under 42
U.S.C. § 12182 is to show that “the defenddietriminated against the plaintiff based upon the
plaintiff's disability by (a) failing to make a requested reasonable modification that was (b)
necessary to accommodate the plaintiff's disabilitgl.”at 1082 (citingPGA Tour, Inc. v. Martin

532 U.S. 661, 683 n.38 (2001)).

In Obertthe district court denied summary judgrienthe municipal operator of a stadium
concert hall, where it was undisputed that the facility had adequate and conforming handicapped
entrances, ramps, curb cuts, traffic lanes, andiagpaces, but, on the datiehe concert that the
wheelchair-bound plaintiff attendedttvher husband, all of those accessible entrances to the facility
had been blocked off by police cordons, and tlaenpff was turned away from every accessible
parking area by police who informed her that those approaches were reserved for use by patrons
arriving in busses or limousines. The plairaifid her husband eventually found accessible parking
several blocks away, but, while crossing a stogethe way to the concert hall, a wheel of the
plaintiff's wheelchair lodged in a sunken trollegick, causing her to be dumped onto the pavement
and seriously injured. The district court found tiet plaintiff adequately had framed a claim for
relief under Title Il of the ADA and explaineddtthe facility’s nominal compliance with ADAAG
design guidelines did not preclude that claiftne court held that “compliance with the ADAAG

guidelines does not necessarily preclude recowredger the ADA,” where “the issue of concern is
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a public accommodation’s policy regarding the use of the design, not the design@belf; 2005
WL 1009567, at *5.

The Court agrees that in addition to prohibiting intentional discrimination and requiring that
new or altered public facilities comply withelspecific requirements the ADAAG, the ADA also
“prohibits public entities from discriminating agatmsdividuals with disabilities [by] ‘fail[ing] to
make reasonable modifications in policies, practices, or procedures, when such modifications are
necessary to afford such goods, services, facilities, privileges, advantages, or accommodations to
individuals with disabilities, unless the entity ceamonstrate that makingdumodifications would
fundamentally alter the nature of such goossivices, facilities, privileges, advantages, or
accommodations.”Anderson v. City of Blue Asi98 F.3d 338, 353 (6th Cir. 2015) (quoting 42
U.S.C. § 12182(b)(2)(A)(ii)). The ADA regulationgrsiarly mandate that “[a] public entity shall
make reasonable modifications in policies, practices, or procedures when the modifications are
necessary to avoid discrimination on the bas@sability, unless the public entity can demonstrate
that making the modifications would fundamentally alter the nature of the service, program, or
activity.” 28 C.F.R. § 35.130(b)(7).

The plaintiffs have stated a viable claim undés theory in their original complaint, where
they allege, at paragraph 54(c), that allowingigan Flyer to drop them off at Door 402 is a
reasonable accommodation that is necessary forfillgno enjoy the air travel services offered
to the public at the airport, and that the Airpauthority has not shown that granting the reasonable
accommodation they seek fundamentally would alter the nature of those services. At the time the
complaint was filed, therefore, that claim would have been subject to dismissal for failure to

plead a plausible basis for which relief could be granted.
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C. Equal Protection Claim

For the same reasons already discussed, #netiffs have failed to make out any claim
under the Equal Protection Clause, principally beeahey have failed to allege any disparate
treatment. They are offered the same boardication (and alternative locations) under the Airport
Authority’s policies as all other members of tpeneral public who ride public busses. In the
absence of any discernible plausible allegation of disparate treatment, there is no viable equal
protection claim.

D. Mootness

Since the complaint was filed, as the plaintiffs readily acknowledge, the “facts on the
ground” have changed. Since thieport Authority enacted its new regulations, it now offers the
exact accommodation that the plaintiffs demand irr thrgginal complaint. The plaintiffs alleged
that the use of Door 402 was necessary aasonable accommodation, and the defendant never has
addressed whether that modification was reasonable or necessary, or whether the requested
accommodation fundamentally would alter the natdiies service. The individual plaintiffs now
have received complete relief as to their reqteesh reasonable modification, which was, before
the new regulations were enacted, a plausibly pléathim for relief under Title II. But there was
no facially valid claim pleaded ithe original complaint on any basither than that request for a
reasonable modification of the defendant’s ground transit policies (i.e., there were no plausibly
pleaded claims for intentional discriminatiortal@ation, accessibility transgressions, or violations
of state law or the Rehabilitation Act). The onlgie claim pleaded in the original complaint is

now moot.
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“To uphold the constitutional requirement that federal courts hear only active cases or
controversies, as required by Article I, sectibaf the federal constitution, a plaintiff must have
a personal interest at the commencement ditthation (standing) that continues throughout the
litigation (lack of mootness).Barry v. Lyon No. 15-1390, --- F.3d ---, 2016 WL 4473233, at *4
(6th Cir. Aug. 25, 2016) (citingujan v. Defenders of Wildlif&04 U.S. 555, 560 (199%riends
of the Earth, Inc. v. Laidlaw Environmental Servs.,,IB28 U.S. 167, 189 (2000)). “Standing is
a threshold question in every federal cadbid. (citing Miller v. City of Cincinnati 622 F.3d 524,
531 (6th Cir. 2010)). “Plaintiffs have standingtliey suffer a ‘concrete,’ ‘particularized,” and
‘actual’ or ‘imminent’ injury that is caused bydafendant’s conduct and is likely to be ‘redressed
by a favorable decision.’Ibid. (quotingLujan, 504 U.S. at 560-61). “If thplaintiff ceases to have
standing such that a live case or controversy no longer exists, the case becomesdnabg”
(citing Spencer v. Kemn&23 U.S. 1, 7 (1998)).

“[A] federal court has a continuing duty toseme that it adjudicates only genuine disputes
between adverse parties, where the relief requesiatti have a real impact on the legal interests
of those parties.'Libertarian Party of Ohio v. Blackwek62 F.3d 579, 584 (6th Cir. 2006) (citing
Church of Scientology v. United Stat®86 U.S. 9, 12 (1992)icPherson v. Michigan High School
Athletic Association119 F.3d 453, 458 (6th Cir. 1998n(bang). “If ‘the issues presented are no
longer live or the parties lack a legally cognizabterest in the outcome,’ then the case is moot and
the court has no jurisdiction.’lbid. (quotingLos Angeles County v. Dayi440 U.S. 625, 631
(1979)). “The mootness inquiry must be madevaty stage of a case; thus, if a case becomes moot
during an appeal, the judgment below mustdeated and the case remanded with instructions to

dismiss.” McPherson119 F.3d at 458.
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The plaintiffs now argue, and they seek to aliegbeir amended complaint, that the Airport
Authority must provide the same accommodation to all public bus riders, whether or not those
persons are disabled, by allowing Michigan Flyer to pick up and dragl adff its passengers at
Door 402, because doing otherwise would imposkemal scheme of “segregated stops” prohibited
by the ADA. But the plaintiffs have not citedyaauthority for the remarkable proposition that a
“reasonable modification” of a public entity’s polisy‘discriminatory” or amounts to “segregation”
because it is offered only to disabled pers@msl the cases that they cite do not support that
argument. The ADA mandates integrated facilities and services; it does not require that “reasonable
modifications” of public operational policy be fuligtegrated — or even minimally or nominally
integrated. Nor, logically, can any such requirement be read into the law. A reasonable
modification is, by definition, a modification ef i.e., a departure from — a public entity’s
ordinary application or execution of an othemvistegrated and uniformly applied policy, where
that departure is necessary to accommati@tedividual needs of a disabled persadro requests
distinctive treatmentThe plaintiffs cannot logically comtd that they are entitled to a modification
of the ground transit policy allowing them to use Door 402, and at the same time maintain that
allowing them to use Door 402, in order to accommodate their individual needs, “discriminates”
against or “segregates” them, merely becdlisegequested accommodation is offered only to the
plaintiffs, on an as-needed and as-requested laaxlst is not offered to hundreds or thousands of
other air travelers with no disability, who never asked for, and who do not need, the requested
individual accommodation.

It is beyond question that the accessfhllities here are fully integrated; the south stops

at the GTC are usable uniformly by disabled nod-disabled travelers, and so is Door 402. The
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plaintiffs contend that they should be allaltbe reasonable accommodation of being allowed to
board and debark public busses directly outsider[202 instead of usirthe south stops. And so
they are; the Airport Authority’s new regulatiomgoressly permit just that, and they require ground
transit providers to honor any passenger’s request to use an alternative stop. But that reasonable
accommodation is not what makes the facility “igeaiccessible”; the accessibility determination
entirely is addressed by the facility’s conformance to the ADAAG, with which it fully complies.
The allowance of the requested reasonable noadiidin of the ground transit policies does not make
an otherwise accessible facility inaccessibled Ardoes not result in unlawful discrimination or
segregation, where the modification is not required in order to achieve accessibility in the first
instance, and it is necessary, so the plaintiffs allege, only to meet their individual needs.

Although the reasonable modification claim, as originally pleaded, was viable, that sole
viable claim now is moot, because the plaintiffsiaeéd all of the relief that they sought when the
Airport granted their request for a reasonable modification by enacting the new regulations.
Although that lone claim could not be dismissedhe pleadings, it must be dismissed now because
it is moot. The complaint, therefore, must be dismissed in its entirety.

[ll. Motion to Amend Complaint

The plaintiffs contend that their motion to @na the complaint should be allowed to permit
them to add their challenges to the “segredjateps” scheme under the new regulations because
(1) the case is in its early stages and discolwasynot begun; (2) the defendant is well on notice of
their intent to challenge the new regulations essult of the litigation on the plaintiffs’ emergency
motion for a TRO to block those regulations; (3) the plaintiffs made their motion to amend in a

timely manner, just two weeks after the Countidd the TRO and the new regulations went into
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effect; and (4) the added allegations plausibly state additional claims for relief because the ADA
prohibits a public entity from forcing disabled air travelers to use segregated facilities.

Motions to amend before trial are governedrbgeral Rule of Civil Procedure 15(a). Rule
15(a)(2) requires a party seeking to amend its pleadings at this stage of the proceedings to obtain
leave of court. Although Rule 15(a)(2) provides that “[t]he court should freely give leave when
justice so requires,” leave may be denied on the basis of undue delay, bad faith by the moving party,
repeated failure to cure defects by previotalpwed amendments, futility of the proposed new
claim, or undue prejudice to the opposite pafiyman v. Davis371 U.S. 178, 182 (196 2)uggins
v. Steak ‘N Shake, Ind.95 F.3d 828, 834 (6th Cir. 1999)sher v. Robertsl25 F.3d 974, 977 (6th
Cir. 1997).

A court may deny a motion for leave to amend when the proposed amendment would be
futile. Head v. Jellico Housing Auth870 F.2d 1117, 1123 (6th Cir. 198®)artin v. Associated
Truck Lines, InG.801 F.2d 246, 248 (6th Cir. 1986)ighborhood Dev. Corp. v. Advisory Council
on Historic Pres.632 F.2d 21, 23 (6th Cir. 1980). If the distcourt concludes that the pleading
as amended could not withstand a motion to dispthen the court may deny the motion to amend
and save the parties and the court the expersaevofg to confront a claim doomed to failure from
its outset.Head 870 F.2d at 1123 (quotingartin, 801 F.2d at 248). “[Ativil complaint only
survives a motion to dismiss if it ‘contain[s] sefént factual matter, accepted as true, to state a
claim for relief that is plausible on its face.Courie v. Alcoa Wheel & Forged Prod&77 F.3d
625, 629 (6th Cir. 2009) (quotimshcroft v. Iqbal556 U.S. 662, 678 (2009)).

As discussed above, a challenge to the ngulations on the basis that they establish

“segregated stops” would not hold up. Them several reasons that this is trierst, as noted
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earlier, the existing stop in the GTC is acdelesaccording to the applicable ADA Accessibility
Guidelines. The plaintiffs have not alleged any facts in their complaint or amended complaint or
alluded to any record facts in their briefing teabw otherwise. The new regulations do not force
disabled air travelers to do anything at albrder to access the defendant’s terminal via an ADA-
compliant route.Secondthe regulations allow any passenger to request the use of an alternative
stop, for whatever reason the passenger may degsi@und transit operators are prohibited from
making any inquiry about a passenger’s disability, and they are required to accommodate a request
for use of an alternative stop without questionrtiiar, they are required to discharge all of the
requesting passenger’s traveling companions amgysears at the alternative stop, equally without
guestion. And no disabled passenger is requiradd@n alternative stop; a disabled passenger (or

a passenger who merely wants to use an alternative stop, for whatever reason) can ask for an
accommodation, or he or she can choose to getaffi thhe bus at the grilar, accessible stop. The

only things that a transit operator may not do are proceed to an alternative stop absent a passenger
request, or question the basis of a request for an accommodation.

The plaintiffs contend that there is no jusiifiion for the Airport Authority to use a two-stop
scheme when it could, if it would simply hear the voice of reason, revert to the old scheme of
allowing public busses to pick up and drop off abgengers at the alternative spots. Aside from
the fact that the plaintiffs’ suggestion is not mandated by the ADA, there is a self-evident reason
why it is not logistically plautle. The GTC facility containseveral unloading and discharge
locations that are situated for concurrentiysmany different ground transportation providers. The
plaintiffs insist that Michigan Flyer must b&@aded the exclusive privilege of using one location

among those several that it and the plaintiffs pre®eit allowing one provider exclusive use of that
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“preferred” location to discharge all of its passeasgehether or not they have any need or desire

for it, would cause obvious delays and problems for all other providers who are allowed to use that
spot only when a passenger requests it. Angrbielems of such a scheme would be compounded
geometrically if every provider were allowedrtmke the same “exclusive” use of the one or two
alternative boarding spots, which would make things worse for all ground transportation passengers
at the airport — including, notably, disabled pagges of services other than Michigan Flyer.

At any rate, whatever are the logistical merits of the Airport Authority’s regulations, they
are immaterial to the question whether itsliigcand those regulations are ADA-compliant. The
existing stop is accessible, as far as all of életsfalleged in the pleadings (and proposed amended
complaint) suggest, and so are the alternatmasst Disabled passengers may elect between them
as they desire, and either option affords an accessibte into the terminal that complies with the
ADAAG in all relevant respects. Whether the new regulations are the most logistically prudent
scheme that might be imagined, or the most ecoeedriar those transit providers affected by it, are
not questions taken up by the ADA.

The motion to amend the complaint will be denied, because the proposed new allegations
do not “unmoot” the original claims, or state any new, viable causes of action.

IV. Motion for Reconsideration

Motions for reconsideration may be granteder E.D. Mich. LR 7.1(h)(1) when the moving
party shows (1) a “palpable defedf?) that misled the court ancetparties, and (3) that correcting
the defect will result in a different dispositiontbeé case. E.D. Mich. LR 7.1(h)(3). A “palpable
defect” is a defect which is obvious, clear, unmistakable, manifest, or plich. Dep'’t of

Treasury v. Michalecl81 F. Supp. 2d 731, 734 (E.D. Mich. 20@&jations omitted). “Generally
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.. . the court will not grant motions for rehearing or reconsideration that merely present the same
issues ruled upon by the court.” E.D. Mich. LR 7.1(h)(3).

The plaintiffs argue that the Court erretien it denied the TRO by (1) concluding that
previous litigation had resolved the issuesthis case, because “the releaseHarris is
unenforceable as a matter of law,” and the instant claims arise from changes in the Airport
Authority’s position that occurred after thiarris settlement was reached; (2) finding that the new
“segregated stops” are available to “all passengeesduse disabled passengers, at least in the case
of pickups at Door 402, cannot takdvantage of the new stops without an “advance reservation”;
and (3) finding that the “segregated stops” areneetded where fully integrated alternative stops
are available, which is illustrated by the ongousg of other locations by the airport’s favored
providers. The plaintiffs further argue that the Court applied an incorrect legal standard when it
concluded that their claims lacked merit, becdlisg can prevail on their claims even if they cannot
point to any aspect of the defendant’s facilitiest violates a spectfiprovision of the ADAAG, as
long as they can prove that the defendanbgetating]its] facilities in a manner that illegally
excludes or otherwise discriminates against indivglugth disabilities.” PIfs.” Mot. [dkt. #40] at
21 (emphasis in original). The plaintiffs also arthe the Court erred in considering the substance
of an FAA decision letter that is inapplicable to the present circumstances, and in concluding that
no irreparable harm would result from denyingrganction, because the ruling encourages the use
of similar “segregated” alternatives for providing accessibility by other public entities.

The Court denied the emergency motion for a TRO principally because it concluded that (1)
all of the plaintiffs’ claims were without merit; and (2) the new regulations do not establish

“segregated stops,” but instead merely offeratigves to the existing fully accessible stop, which
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disabled bus riders can use or not use at their option. The Court included it its reasoning the idea
that the present dispute was fully aired ink#agris case, and the settlement of that matter operated
as a bar of sorts to the present case. Although the undersigned does not subscribe to that reasoning,
for the reasons noted above, this Court concludsstiie plaintiffs’ claims lack merit, the other
conclusions were correct, and there was, therefore, no palpable defect in the ruling.
V. Motion to Intervene

Non-party Michigan Flyer, a provider gbublic bus transportation to the Detroit
Metropolitan Airport, contends that it should be allowed to intervene in the case to express its
opposition to the Airport Authority’s “continued offensive in [its] mission to eliminate intercity
public transportation from [DTW].” Emer. Mot. [dkt. #40] at 1. The proposed intervenor argues
that (1) the motion is timely because the caseits marly stages, discovery has not yet begun, and
the need for intervention was not apparent until the Airport Authority recently issued its new
regulations establishing the “segregated stops”; (2) it seeks to protect two substantial legal interests
which are (a) to avoid being forced by the new regulations to conduct its services in violation of
federal law (e.g., 49 C.F.R. § 37.207(d) (praimiy bus operators from requiring advance
reservations in order to secure accessible service)), and (b) “to avoid providing ‘accommodations’
that burden and fundamentally alter the naturé@sifgervice, threatening [its] very existence”; (3)
the “financial burden of enacting this plan[ismpractically daunting,” because the intervenor
“estimates that complying with étregulations will require Michan Flyer to hire three new bus
drivers, and to purchase a new motor coachy;rééolution of the issues in this case without

allowing Michigan Flyer to intervene “leaves Plaintiff-Intervenors with little or no recourse to

-37-



challenge the actions of this public airport”; and (5) the individual plaintiffs cannot adequately
protect the bus company’s interests.

The emergency motion to intervene will bengel because Michigan Flyer has not shown
that it can satisfy the criteria for either mandatmrpermissive intervention. Federal Rule of Civil
Procedure 24(a) “provides for intervention asigit [to anyone] ‘who claims an interest relating
to the property or transaction that is the subjeth@fction, and is so situated that disposing of the
action may as a practical matter impair or impxgemovant’s ability to protect its interest, unless
existing parties adequately represent that interesiited States v. City of Detrpif12 F.3d 925,
930 (6th Cir. 2013) (quatg Fed. R. Civ. P. 24(a)(2)). Federal Rule of Civil Procedure 24(b)
provides that “the court may permit anyone torwé@e [who] has a claim or defense that shares
with the main action a common question of law or fact.”

Michigan Flyer cannot establish the requisiteRofe 24(a) or (b) for at least two reasons.
First, and foremost, there is no action in which temene where the plaintiffs no longer have any
claims with colorable merit. As the Sixth Giithas explained, where the underlying lawsuit is not
viable, there is no basis for intervention by anyone:

Intervention cannot, as a general rule, create jurisdiction where none exists.

Intervention “presuppose[s] an action dulglght”; it cannot “cure [the] vice in the

original suit” and must “abide the fate of that suit/nited States ex rel. Texas

Portland Cement Co. v. McCar@33 U.S. 157, 163-64 (1914). As such, a court

requires an already-existing suit within jtgisdiction as a prerequisite to the

“ancillary proceeding” of intervention. In the absence of jurisdiction over the

existing suit, a district court simply haspawer to decide a motion to intervene; its

only option is to dismiss. This uncoowersial procedural premise finds explicit

support from nearly every other circuit.

Village of Oakwood v. State Bank & Trust G811 F.3d 364, 367 (6th Cir. 2007) (citations omitted);

see also Diamond v. Charle®/6 U.S. 54, 68 (1986) (“Although imenors are considered parties
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entitled, among other things, to seek review [on appaalintervenor’s right to continue a suit in
the absence of the party on whose side intéimemas permitted is contingent upon a showing by
the intervenor that he fulfills the requirements of Art. 111.” (citations omitted)).

Secondthe intervenor’s putative interest in avoiding being put to undue expense to comply
with the new regulations has no substantive ledgiomship to the individual plaintiffs’ claims that
the airport’s facilities are inaccessible to them; nes@nomic concerns about the effect that the
litigation may have on third parties are insufficienttonprise a “substantial legal interest” in the
proceedings.Blount-Hill v. Zelman 636 F.3d 278, 282 (6th Cir. 2011) (“White Hat's economic
interest in the continuation of its contracts wattmmunity schools was insufficient to comprise a
substantial legal interest for purposes of Ridéa) intervention. This [is] because White Hat's
interest [does] not concern the constitutional statuitory violations [alleged] in the litigation, but
rather an interest in the economic component.” (quotations and citations omitted)).

If the intervenor believes that it has been unduly economically aggrieved by the Airport’s
new regulations then it may file a civil action gndsue its remedies, whatever those may be. And
if it fails or refuses to provide accessible publ@ngit services to its riders, then perhaps the
plaintiffs may have viable claims under the ADA against Michigan Flyer itself. Those issues,
however, have no substantial legal relationship to the individual claims under the ADA that have
been raised in this case regarding the accessibility of the defendant’s airport terminal.

VI. Conclusion

The plaintiffs have failed to make out any viable claim for intentional discrimination or

retaliation under the ADA, and they have not poiriteshy defect in the McNamara Terminal GTC

or the situation of the currently assigned publicgridnus stop at that facility that contravenes the
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directives of the applicable provisions iretADA Accessibility Guidelines or any of the ADA
regulations or other statutes and regulationsttiegt cite. Although the original complaint stated
a claim based on the Airport Authority’s operational policies regarding the use of the GTC, that
claim is now moot. The plaintiffs, thereforlgave no presently viable claims under the ADA,
Rehabilitation Act of 1973, or the Michigan Persons With Disabilities Civil Rights Act. They also
have failed to make out any viable claim under the Equal Protection Clause. The plaintiffs’
proposed amended complaint would be futile, and they have furnished no basis for reconsideration
of the order denying the TRO. Non-party Michiddger has not established a right to intervene
in this lawsuit, nor has it shown that the Court ought to allow it to do so.

Accordingly, it is ORDERED that the defendant's motion to dismiss [dkt. #12] is
GRANTED IN PART.

It is furtherORDERED that the plaintiffs’ motions for reconsideration [dkt. #53] and for
leave to file an amended complaint [dkt. #56]REENIED.

It is furtherORDERED that non-party Michigan Flyeriotion to intervene [dkt. #40] is
DENIED.

It is furtherORDERED that the case iBISMISSED WITH PREJUDICE.

s/David M. Lawson

DAVID M. LAWSON
United States District Judge

Dated: September 29, 2016
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