Doe v. Anderson et al Doc. 84

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DOE,
Case No. 15-13852
Plaintiff,
SENIORUNITED STATES DISTRICT
V. JUDGE ARTHUR J. TARNOW
ANDERSON ETAL., MAGISTRATE JUDGE MONA K.
MAJzouB
Defendant.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT [29]

Plaintiffs filed a complaint agaih®efendants on November 2, 2015 [1],
alleging First Amendment retaliatiemder 81983. Plaintiff filed a second
amended complaint on February 18, 2016 [22], adding facts and removing the
Michigan Department of Corrections agparty. Defendastfiled a Motion for
Summary Judgment based on a failurexioegist remedies wdided on March 8,
2016 [29]. Plaintiffs rgzonded on March 29, 2016 [38hd Defendants replied on
April 29, 0216 [40]. The Court held a heay on the Motion on July 25, 2016. For
the reasons stated below, this MotioGGIRANTED in part and DENIED in

part. Specifically, Motion is granted as witespect to all of John Doe 2 and John
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Doe 8'’s claims. Additionyy, Defendants Hoogewind/icLeod, Rogers, Sherwood
and Schooley are dismissed from the caseusecaone of the aims against them
were properly exhausted. Summary Judgnedenied for several of Plaintiff's

claims as discussed below.

FACTUAL BACKGROUND

Plaintiffs, during the spring of 201@ere under the age of 18 and housed in
adult prisons in Michigan. At this tim@phn Doe 1 participated in an inquiry
conducted by the Inter-American Commission on Human Rights, which resulted in
a hearing focused on the violations of the human rights of Michigan children
incarcerated in adult prisons. Followitige exposure of abuse by John Doe 1's
testimony and associated written subnasgb the Inter-American Commission on
Human Rights, Plaintiffs filed litigatioon behalf of themselves, and as class
representatives on behalf of childrean@ined in adult prisons operated by the
Michigan Department of Corrections (MDOC).

Plaintiffs consist of nine John Does who allege retalmatesulting from
their exposure of the abuse of youth hrexsign MDOC facilities by MDOC staff, or
of abuse that MDOC staff facilitated oiléal to intervene to prevent, through the
testimony before the Inter-American @mission on Human Rights and in their

civil rights litigation in Washtenaw Circuit Court and in Federal Court in the
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Eastern District of Michigan. Defendartisnsist of membersf MDOC staff who
are alleged to havengaged in various forms of retaliation against the Plaintiffs,
including,inter alia, “prolonged isolation, destrtion of legal and other property,
denial of visits, false misconduct ticke¢xcessive and destructive room searches,
verbal harassment and threats, excegsatelowns, interference with attorney
communications, knowingly placing Plaintiffs in situations likely to cause them
harm, and intentional disclosure of Pl#iis’ identities within the prison system,
making them more vulnerabie abuse.” [22 at 6].

Each specific allegation of each Plafihéind their grievane process will be
discussed in detail below.

ANALYSIS
1. EXHAUSTION IN GENERAL

Defendants allege that Plaintifigve failed to exhaust available
administrative remedies, as requiredthy Prison LitigatiorReform Act (PLRA).
Under the PLRA, prisoners filing clainns federal court concerning prison
conditions must exhaust “advailable’ remedies” befe their claims may be
heard.Porter v. Nusslg534 U.S. 516, 524 (2002). Fexhaustion to be proper,
Plaintiffs must comply wittan agency’s proceduralles for grievances, with the

boundaries of proper exhaustion betlejined by the prison’s requiremengee
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Woodford v. Ngo548 U.S. 81, 90 (2006)pnes v. Bogkb49 U.S. 199, 218

(2007). It falls to the District Courts,ith some reasonable discretion, to determine
if the “exhaustion requirement has beabsantially met before proceeding to the
merits of any prisoner claimsWyatt v. Leonard193 F.3d 876, 879 (6th Cir.

1999).

When considering exhaustion, summparggment is only appropriate if
Defendant can “establish the absence oealine dispute as to any material fact’
regarding non-exhaustion,” atite Court must look at éhevidence “in the light
most favorable to the party opposing the motidisher v. Lappin639 F.3d 236,
240 (6th Cir. 2011).

2. MDOC GRIEVANCE PoLIcy

Per MDOC policy directive, when gxing “alleged violations of policy or
procedure or unsatisfactory conditions of confinement which directly affect the
grievant,” a prisoner must follow these requirements:

(1) Prior to submitting a written griemae, the grievant shall attempt

to resolve the issue with the staff member involved within two
business days after becoming awaréhefgrievable issue. [29-3 at

1P]

(2) If the issue is not resolved, the grievant may file a Step |
grievance. Th&tep | grievance must bdiled within five business
days after the grievant attempted to resolve the issugith
appropriate stafid.
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(3) Information provided [by the poser in the grievance form] is to
be limited to the facts involving ¢hissue being grieved (i.e., who,
what, when, where, why, how)ates, times, places, and names of
all those involved in the issue bhag grieved are to be included
[29-3 at YR].

(4) A grievant may file a Step Il gnance if s/he is dissatisfied with
the response received at Step if@a’'he did not receive a timely
responseTo file a Step Il grievance, the grievant must request a
Prisoner/Parolee Grievance Appea(CSJ-247B) from the Step |
Grievance Coordinator and send the completed form to the Step
Il Grievance Coordinator designatedfor the facility, field office,
or other office being grievedwithin ten business days after
receiving the Step | response oiif no response was received,
within ten business days after thalate the response was due,
including any extensions[29-3 at YBB].

(5) A grievant may file a Step Il grievance if s/he is dissatisfied

with the Step Il response or doesiot receive a timely responselro

file a Step Ill grievance, the gruant must send a completed Step Il
grievance, using the Prisoner/PamGrievance Appeal form (CSJ-
247B), to the Grievance and Appe8isction within ten business days
after receiving the Step Il resp@nar, if no response was received,
within ten business days after tth@te the response was due, including
any extensions. [29-3 at FF]

(6) Thetotal grievance process fronthe point of filing a Step |
grievance to providing a Step lllresponse shall generally be
completed within 120 calendar daysinless an extension has been
approved in writing by the Grievan@oordinator at Step | and/or
Step Il. [29-3 at TS].

Additionally, if the conduct allegkincludes staff sexual misconduct:

All grievances alleging sucttonduct [staff sexual misconduct]
whether filed with the inspectar a CFA or FOA grievance
coordinator, shall beeferred to the Internal Affairs Division for
review as set forth in PD1.01.140 “Internal Affairs. if the
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grievance is determined to fallwithin the jurisdiction of the

Internal Affairs Division; in such cases, an investigation shall be

conducted in accordance wittPD 01.01.140 and the grievant

notified that an extension of timeis therefore needed to respond to

the grievance.The Manager of the Internal Affairs Division or

designee also shall notify the Wardor FOA Deputy Director or

designee, and the inspector or grigs@coordinator as appropriate, if

it is determined that the grievancenist within the jurisdiction of the

Internal Affairs Division; in suclcases, the grievance shall continue

to be processed as a Step | grieeim accordanceith this policy.
[29-3 at Q].

3. PLAINTIFF JOHN DOE 1.
a. FACTUAL ALLEGATIONS IN THE COMPLAINT
In the Second Amended Complaiinéedl on February 18, 2016 [22], John
Doe 1 alleged the following:
i. BELLAMY CREEK (IBC)' DEFENDANT COBURN
John Doe 1 (JD 1) alleges that, atistifying for the Inter-American

Human Rights Commission on sexual abusgianiles in adult Michigan prisons,
Defendant Coburn performed the followindgaleatory acts: (1) Coburn entered JD
1's cell on daily basis to look through I correspondence and legal property;

(2) Coburn falsely announced over loudaker that JD 1 was HIV positive; (3)

Coburn destroyed JD 1's propewith co-Defendant Arp.

L A glossary is attached on page 56ailing the various institutions and their

abbreviations.
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Additionally, after JD 1 filed suit altgng violations of his rights arising
from MDOC'’s and its officials’ and eptoyees’ deliberate indifference to the
safety of youth in their care and cody, Coburn (1) entedeJD 1's cell and
removed all of his legal materials;) @ong with co-Defendant Arp, Coburn
targeted JD 1 for pat down searchesl made open statements and comments
identifying JD 1 as a Plaintiff the pding litigation, which exposed him as a
person reporting sexual as#a by other prisoners and staff. [22 at {149-61].

ii. IBC DEFENDANT ARP

JD 1 alleges that after testifyigr the Inter-American Human Rights
Commission on sexual abuse of juveniteadult Michigan prisons, Defendant
Arp, along with Defendant Coburn, destroyed JD 1's property.

JD 1 alleges that, after he filed suleging violations of his rights resulting
from MDOC'’s and its officials’ and eptoyees’ deliberate indifference to the
safety of youth in their care and custodyp (1) along with co-Defendant Coburn,
targeted JD 1 for pat down searchesl made open statements and comments
identifying JD 1 as a Plaintiff the pding litigation, exposing him as a person
reporting sexual assaults by other prisomad staff; (2) approached JD 1 in the
library and demanded that JD 1 handovisttr to his attorney. JD 1 was given a

15 day loss of privilege and was banned from the law library for 6 months when he
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refused to surrender the letter. JD 1 &bsb recreation privilges, phone calls, and
visits as further consgiences. [22 at 1149-61].
lii. IBC DEFENDANT WARDEN M CKEE

JD 1 also alleges that Defendaarden McKee “engaged in unlawful
retaliation against [him].” [22 at 143]. M@ver, there are no factual allegations
detailing Warden McKee'’s actions inetamended complaint, and there is no
evidentiary support for this claim. Accangly, summary judgment is granted as to
this claim for lack of the requisite exhaustion.

b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION

In his response, JD 1 identifies ospgecific grievance and supplies an
affidavit stating why other grievancesre not filed pertaining to his other
allegations.

I. IBC-1306-1534-17429-E]- AGAINST COBURN AND
McKEE

Grievance IBC-1306-1534-17Z was fllen June 11, 2013 concerning the
allegation that Coburn announced over libudspeaker that JD 1 was HIV
positive. The grievance alleges that,May 28, 2013, Coburn “stated over the
intercom for all of the unit to hear thiaivas HIV/AIDS positive and that | needed

to start my treatment.” [29-6 at 737]. Theevance further states that “[JD 1]
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feel[s] like officer Coburn purposely paty life in jeopardy with defamation of
character.'ld. This grievance was appealedaigh step Ill. [29-6 at 734].

Defendants argue that this grievanceswat properly exhausted, because it
was filed before participain in litigation began, does not allege that Coburn acted
in retaliation for JD 1's participation ithe litigation, and there was therefore no
fair notice of a First Amendmenttediation claim in that grievanc8ell v. Konteh
450 F. 3d 651, 654 (6th Cir. 2004) (internal citations omitted).

However, as JD 1 points out, tAenended Complaint contemplates the
protected activity to includtéhe time when JD 1 compleed about sexual abuse,
met with counsel, and testified befdhe Inter-American Commission regarding
his abuse, and is thus not an issue tddx@ded in a motion alleging failure to
exhaust.

With respect to the argument that I@ailed to exhaust the grievance
because its content failed to provide feotice of the alleged misconduct that
forms the basis of the constitutional claifaintiff asserts that the standard
applied to whether prisoners have desctitiee alleged misconduct sufficiently in
their grievances is “not a particuladyrict” standard, and prisoners are not
required to “allege a speafiegal theory or facts that correspond to all the

required elements of a particular legaddhy,” and that instead only “fair notice
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[must be] given.Bell, 450 F.3d at 654. This is consistent with the practice of
liberally construingoro seprisoners’ filingsld. Other Courts have held that the
term “retaliation” does not need to belmded in a grievance in order to properly
exhaust a claim for retaliatioBee Jackson v. Hydso. 1:14-CV-426, 2015 WL
5691026, at *7 (W.D. Mich. Sept. 28, 20X8hding that the allegations that
Defendant was “not treating [the prisonbgcause of my complaints against the
prison” was sufficient to put prison officebn notice that Plaintiff was asserting a
retaliation claim).

In the grievance at issue, JRIdes not specifically use the word
“retaliation” and does not include any @éions that even under a liberal pro se
reading could be construed as retaliatibme claims relate to a defamation of
character but at no point does the grieeaven allude to a possible retaliation
claim. Therefore, summajydgment is granted on this grievance against Coburn.

JD 1 also alleges that McKee is gopeopriate party to this retaliation claim
in this grievance. McKee was the Wardeho denied the grievance at all three
steps, however he is not mentioned bgnaan the grievance, and there are no
allegations in the amended complaint detailing the actions taken by the Warden
that were retaliatory. Because Plainh#s failed to show how the grievance is

applicable to McKee, heas not fairly put him on notice for a retaliation claim.
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The mere denial of a grievance, withoubre, should not be sufficient to raise a
retaliation claim, and this grievanceusexhausted as to Defendant McKee.
ii. AFFIDAVIT - EVIDENCE AGAINST ARP AND COBURN

As stated in JD 1's affidavit, following the filing of his first grievance
against Coburn, JD 1 “began to expecem@n excessive number of retaliatory
room searches and verbal harassment’reneasonably concluded that filing any
additional grievances challenging institutal staff for thecontinued retaliation
would be futile and, rendénim a target for further harassment and threats,
exposing him as a John Doe PIdint this proceeding [29-7].

The Sixth Circuit has “excused a meer’s lack of complete compliance
[with the grievance processjhen the improper actions of prison officials render
the administrative remedidésnctionally unavailable.Himmelreich v. Fed. Bureau
of Prisons 766 F.3d 576, 577 (6th Cir. 2014grt. granted sub nom. Simmons v.
Himmelreich 136 S. Ct. 445, 193 L. Ed. 2d 346 (2015), afidl and remanded
sub nom. Simmons v. Himmelreid86 S. Ct. 1843 (2016)0 determine whether
the process was functionally unavailalifee Court “must ask whether [the prison
official’s] threats and actions wouldétker a person of ordinary firmness from

[continuing with thegrievance process].Td (citations omitted).
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The last instance of alleged retalketiresulted in JD 1 being accused of
being HIV positive, rendering him subjectttee threats of multiple prisoners.
Plaintiff not unreasonably feared furthextposure as a John Doe Plaintiff resulting
in still further harassment and threafbere is good reason why anonymity is
critical in proceedings such as thiseidification as a John Doe Plaintiff would
expose him as having reported physidaise committed by prisoners and MDOC
officials, as well as an individual who ¢hé@een raped. It is a question of fact
whether a person of ordinary firmness wbuobt continue the grievance process to
protect exposure of their identity. Therefpthe affirmative defense of failure to
exhaust the claims of alleged retabatiby Arp and Coburn is rejected because
guestions of fact remain regarding agua of ordinary firmness would continue
the grievance process or not.

4. JOHN DoE 2[JD 2]
a. FACTUAL ALLEGATIONS IN THE COMPLAINT
In the Second Amended ComplaidD 2 alleged the following:

I. MICHIGAN REFORMATORY (RMI) DEFENDANT
SCHOOLEY

JD 2 alleges that, after the filing ofethawsuit, Schooley confiscated JD 2's
journal which detailed on going abuse and harassment, and delivered it to the

Assistant Attorney General representing MDOC in the lawsuit. [22 at 165].
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li. RMI DEFENDANTS ROGERS AND HOOGEWIND

JD 2 alleges that, after the filing thfe lawsuit, Defendants Rogers and
Hoogewind verbally assaultéddm and made threats conogrg his participation in
the current litigation. Additionally, Roge and Hoogewind are alleged to have
publically disclosed JD 2’'s identity andshparticipation in litigation concerning
ongoing sexual abuse of juveniles by pniers and MDOC officers. When JD 2
complained that he was receivingehts from other prisoners because of
disclosure of his identity, he was isswethlse misconduct, and was subject to
continued verbal harassmentRggers and Hoogewind [22 at 66].

lii. 1ONIA CORRECTIONAL FACILITY (ICF) DEFENDANTS
SHERWOOD, MARTENS AND MCLEOD

JD 2 was transferred to administrateegregation at ICF in March 2015. JD

2 alleges that Defendants Sherwood, Elastand McLeod harassed him as a result
of his participation in the pending litigah, and mocked him for being sexually
abused. [22 at 68]. TheBefendants are also allegedhave performed several
retaliatory acts, including issuancefalse misconducts, placement of JD 2 on

food loaf, performing excessive room se&<hesulting in destruction of JD 2’'s
property, and reading JD2legal mail. [22 at {69]D 2 alleges that Sherwood
refused to give him grievance forms for these actions, and told him to put it in his

lawsuit.Id.
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b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION

I. ICF DEFENDANTS: GRIEVANCES AGAINST DEFENDANTS
MARTENS, MCcLEOD, SHERWOOD AND STAMBAUGH

1. ExHiBIT 33-5AAND 33-5B
These exhibits contain the sammndwritten grievance concerning the
destruction of property arldgal mail. Howevertetaliation is not mentioned, and
the names of the named ICF Defendantsnatestated. This grievance was rejected
as excessively vague, resulting in a procabdefault, so it cannot be considered
properly exhausted under tR&RA and summary judgmers granted as to this
grievanceWoodford v. Ngp548 U.S. 81, 93-94 (2006).
2. ICF-2015-10-1906-17i [33-5E]
In this grievance, JD 2 requestabtection from Miniard because he
identified his as a JD. None of the nahi@efendants is memtned in grievance.
Per evidence provided by Defendant, thegmee resulted in JD 2 being placed in
administrative segregation, and thus ouharm’s way. JD 2 reportedly was
advised that, when releastedthe general population,lie continued to feel there
was a threat to his safety, he coattte again request protection and another
investigation would be conducted aathime. Therefore the grievance was
resolved, and no named Defendantsengaced on notice of any new or

continuing grievance. Summary judgmengranted as to this grievance.
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3. ICF-2015-09-1617-03b [33-5E]

JD 2 asserted a Grievance against Plojmet named as a Defendant herein)
for his alleged failure to pick up JBs legal mail. ThdResponse by the MDOC
states that the grievaneas resolved because video footage was reviewed that
showed Powell making a legal ihaun at JD 2’s cell. JD 2 was advised of this and
purportedly stated “ok, | will resolve tlggievance.” The grievace appears to be
resolved, and no named Defendantsengaced on notice concerning the
grievance. Summary judgmentgsanted as to this claim.

I. RMI| DEFENDANTS - GRIEVANCES AGAINST
DEFENDANTS ROGERS, HOOGEWIND AND SCHOOLEY

1. ExHiBIT 33-5F
Plaintiff alleges that he filed a stépgrievance for retaliation at RMI after
his transferred to ICR, but that the ga@ce was returned to him. However, all
that is provided concerning this padiar grievance is a document requesting
Plaintiff to provide a date for the incide which does not support the allegation in
the response or the allegations in the clamp Therefore, this exhibit does not
support exhaustion against the RMI Defants and summary judgment is granted

as to this claim.
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2. RMI-1505-10978-190/40-3 AT 16]

JD 2 alleges that this complaint sva grievance against Hoodgewind and
Rogers for destruction of property. Howeuine actual griewace named CO Greer
as the person who packed the propextyd the response stated that Officers
Hoogewind and Burge worked the shift at issue in JD 2’s complaint. While JD 2
failed to allege any wrongdag on the part of Hoogewin&ogers or Schooley in
his grievance, their identification placed them on notice of the alleged retaliation
claims. However, the grievance was resolaedtep Il and there was no appeal to
step Il and was, accordingly, subjeciat@rocedural default. Therefore, this
exhibit does not support exhaustiortlod claim against the RMI Defendants and
summary judgment be granted as to grisvance as wellGiven that summary
judgment has been granted as to all oRX¥dclaims, JD 2 is dismissed from the
case.

5. JOHN DoE 3[JD 3]
a. FACTUAL ALLEGATIONS IN THE COMPLAINT
In the Second Amended Complaidb 3 alleges the following:

I. ST.Louls CORRECTIONAL FACILITY (SLF)DEFENDANT
PENNELL

JD 3 alleges that, following his entinto the litigation rgarding the sexual

abuse of juvenile prisoners in adult X facilities, his cell was targeted for
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searches. After these seagslwere performed, JD 3owid return to a cell where
his legal documents were spread outhi® open and family photographs were
discarded in the toilet. [22 at 776]. BOwas advised th&iefendant Pennell had
performed these searchés. JD 3 further allegethat Defendant Pennell
publically identified him as a Plaintiff ithe litigation, and commenced a pattern of
harassment that included requiring hinstdomit to a shakedown every time he
encountered Pennell, that excessive r@earches wereoaducted during which
Pennell once required JD 3 to be strip sesdcland that JD 3’s journal, which had
been used to record notes concerriimgpending litigation, was removed from his
cell. [22 at §77].
ii. IBC DEFENDANT M CKEE
JD 3 further alleges that, after tiansfer from SLF to IBC, Defendant
McKee authorized and directéaat a sign to be posted outside his cell that read
‘do not interview.’ [22 at 78]. This wasiderstood by staff to identify JD 3 as a
Plaintiff in the lawsuit, which is the alled¢o have been sulbmgently disclosed to
other prisonerdd.
ii. IBC DEFENDANTS HALL , HAMMER AND STUMP
Defendants Hall, Hammend Stump are alleged tave taunted JD 3

concerning his participation in litigatn, physically assaulting him on multiple
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occasions, and conducting excessive sear ol his cell, ripping up his legal
documents and destroying his property [22 at 79]. dlDe§es that, on October 10,
2015, after he submitted grievancescerning these occurrences, Defendants
Hall, Hammer and Stump threatenedssue false misconducts for insolenice.
JD 3 further alleges that, on October 21, 2015, he was ordered to ‘cuff up’ and was
placed in a closet while Defendant Stureprehed his cell. [22 at 80]. When JD 3
was returned to the cell, Defendantrifaer falsely claimed that he found a
weapon in Plaintiff's cell, resulting ithe issuance of a misconduct charge and
Plaintiff losing his programmingnd job, endangering his parole.

b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION

I. 1IBC-1410-3045-17(33-6B]- AGAINST DEFENDANTS
HALL AND MCKEE

This grievance concerns JD 3's allegas that, when JD 3 asked Officer
Hall if he could call the ikchen for a different tray because his cake looked like
someone had taken bites out of it/IHasponded with an obscenity, “fuck you,”
and that when JD 3 further pressed agltgy he was being so disrespectful, Hall
replied “eat a dick” and referred to hisngfal area. [29-8 at 754; 29-8 at 751-755].
In the grievance, JD 3 states thatéef that Officer Hall's behavior was highly
disrespectful and uncaused for, and alteel Officer Hall treated me less than

human because I'm a prisoneld. This grievance was ferred to the PREA
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office, and referred to Internal Affaifor investigation, where they found
insufficient evidence to sutastiate the grievance. JDappealed through step Ill.
JD 3 contends that this grievance wabausted as to dotvMicKee and Hall.

Defendant argues that the grievanceasexhausted because it does not
concern any of the specific allegationgegt Hall in the amended complaint, and
fails to allege that the conduct reflecidetaliatory purpose. Therefore, it is
argued that the grievance failed to proviziefendant with fair notice of the alleged
mistreatment or misconduct undenlg the constitutional clainBell, 450 F. 3d at
654.

Plaintiff alleged that “| feel OfficeHall treated me less than human because
I’'m a prisoner.” This is not sufficierdven under a lessened standard to put
Defendant on notice for a firatnendment retaliation clainBell, 450 F. 3d at 654.

Additionally, Plaintiff's response brieloes not address the argument that
the allegations in the complaint do not correspond to the grievance he argues was
exhausted. There were no allegations of general sexual harassment in the
complaint, rather the harasent alleged at taunts abai? 3 participation in the
litigation. Without a more specific retaliath purpose regarding participation in the
litigation, Defendant HaNvas not on notice from this grievance as to the

allegations in the complaint.
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Warden McKee was not named in theegance, and merely signed off on
the form. Plaintiffs argue that the signiafjthe grievance implicates him in the
retaliation, but there are no facts alleged to support this, and there is no case law
presented to support the argument thperson who signs off on a grievance
which is the basis of a retaliation law stain also be liable for that retaliation. If
this were the rule, Wardens and othgmnatories would become automatically
subject to suit merely as a result of their signature on the form.

Considering the facts alleged iretgrievance against Hall and McKee,
administrative remedies were not exbted as to Hall and McKee in this
grievance.

ii. 1BC-1505-1274-17H33-6A]- AGAINST DEFENDANTS
HAMMER , STUMP AND M CKEE

In the grievance, JD 3 alleges thaffiers of unit 5” searched his room on
May 11, 2015 between 6:30pm and 8:80and “and mixed my legal work
concerning a class action lawsuit with lmynky’s legal work...the officers have
been searching my room a lot mor@aisand completely destroying it since |
attended a class meeting astfacility. This is [an actbf retaliation and | demand
that it stops.” [33-7; 29-8 at762-765].
It is undisputed that JD 3 appealed this grievance through step Ill. Defendant

argues that the grievance was natgarly exhausteddzause it failed to
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specifically name those alleged to have committed the grevagainst him, as
required by MDOC policyd9-3 at R], and that ¢hefore the grievance was
subject to a procedural defaultatdacannot have exhausted the claiteed-Bey v.
Pramstaller 603 F.3d 322, 324 (6th Cir. 201(®oundaries of proper exhaustion
are formed by MDOC'’s policy).

However, as Plaintiffs point out,ddrts refuse to enforce procedural
requirements when prison officials declintedenforce them in the first instandd.
at 325. In this instance, the grievaneas rejected for a lack of evidence or
information that substantiates théeghtions, and was on the basis of an
unforgiven procedurally default. Becauswas rejected on the merits, the Court
must determine whether the grievanweas otherwise properly exhausted.

While it is true that the MDOC'’s policy states that names should be
specified, Courts have helldat, so long as the facterttained in the grievances
allow a Defendant to be identileexhaustion is still possibl&ee e.g. Binion v.
Glover, No. 07-13443, 2008 WL 4097407 ,*dt (E.D. Mich. Aug. 29, 2008);
Calhoun v. Hil] No. 07-11613, 2008 WL 4277174t,*3 (E.D. Mich. Sept. 17,
2008). In this grievance, JD 3 stateattthe complaint concerns “officers of unit
5” who were working on a certain datedaa certain time. These allegations are

adequate to put officers on notice comteg the grievance. Therefore, this
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grievance is exhausted tsHammer and Stump. Me&ver, McKee was not an
officer of unit 5 and therefore this claishould not be considered exhausted as to
McKee.

lii. 1BC-15-05-1312-17z [33-6C]- AAINST DEFENDANT
StumpP

JD 3 alleges that an identifier was not provided in the resolution of this
grievance. However, the allegatianatch the substance in grievance IBC-1505-
1312-17z submitted by Defendaft0-4 at 1388]. In thigrievance, JD 3 alleged
that Stump hit JD 3 in the head witke door and made threatening statement:
“what’s up bitch number 1[40-4 at 1388]. JD 3 asssithat he only received a
notice of receipt for grievance at ste@ihd without any grievance identifiers and
didn’t know which of the various grievanchks filed were being responded to, so
could not appeal and received neqdate response from the facility.

Per Section 1997e(a), a prisoner is requtteexhaust “such remedies as are
available,” which the Sixth Circuit has hdl@lmean “that a prisoner is required to
exhaust only those procedures that he is reasonably capable of exhausting.”
Braswell v. Corr. Corp. of Am419 F. App'x 622, 625 (6th Cir. 2011). While
Defendants submit evidence tliaére was a step Il appeakponse, they fail to
produce a step Il grievané@m. The evidence presentekates a question of fact

whether JD 3 was reasonably capablexdfausting this grievance. If he was
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provided with the step Il response witle thrievance ID number, then he could
have been reasonably requitecexhaust. However, Pldiff asserts that he did not
receive an identifier for thigrievance, and that meerely received a receipt
concerning this specific ID number griexa without any idea of which of his
multiple grievances submitlat was referring to. Therefore, summary judgment on
the retaliation claim against Stump is d=hibecause there is a question of fact
concerning whether he reasonably wasabég of exhausting this grievance.

iv. IBC-15-10-2925-28e [29-8]-- BAAINST DEFENDANTS
PENNELL , HALL , HAMMER AND STUMP

In this grievance filed on Octob26, 2015, JD 3 alfges that he was
experiencing retaliation as a result of stigtus as a John Doe, stemming from his
filing of grievances chHienging excessive searcheshis cell, excessive
shakedowns and strip searches, the pulnsideration of his legal documents,
and by publically identifying him a& John Doe complainant. [29-8]. This
grievance was denied at step | on a pdocal basis of exceeding the time limits
applicable to filing a grievace on these issues. JD 3 apled this decision through
step Ill, but the rejection onehbasis of timeliness was upheld.

As JD 3 pointed out in his step Il agad, this conclusion was an error on the
part of MDOC. While his grievance doenention dates from May, which would

fall outside the requirements of timeliness imposed by the regulations, this
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reference refers to prior grievancesdikbat JD 3 alleged to be the cause of
retaliation he was currently experiencing. @sarly provided in the grievance, the
date of October 21, 2015 was the datéhefretaliation that he was challenging in
the grievance. Therefore shgrievance was timely filedithin the five day time
period established by MDOC policy, and JD 3 properly exhausted the grievance by
appealing it through step Ill. Thereforepsmary judgment is denied as to this
grievance against DefendantsRell, Hall, Hammer and Stump.
6. JOHN DOE 4[JD 4]
a. FACTUAL ALLEGATIONS IN THE COMPLAINT
In the Amended Complaint, MDraised the following claims.
I. MAcomMB (MRF) DEFENDANT GOLLNAST
JD 4 alleged that Defendant Gollnasted through his legal property, and
further that he announced to prisonerd ataff that JD 4 was claiming to have
been raped by prisoners and staff, and hleavas Plaintiff in a lawsuit concerning
these allegations. [22 at 186].
li. IBC DEFENDANT MCKEE
JD 4 also alleged that Defend&darden McKee “engaged in unlawful
retaliation against [him].” [22 at 143]. M@ver, there are no factual allegations

implicating Warden McKee in the amendsazmplaint, and he is not even referred
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to in the response briefherefore, any retaliationalm against McKee must be
dismissed for failure to exhaust.
b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION

JD 4 did not pursue the grievance psxbecause, per haffidavit [33, EX.
7], after Gollnast’s actions, fellow paeers harassed him about what happened
and threatened him about what theyuld do if the information concerning his
involvement was in fact true. Per histienony, this humiliated JD 4, and made
him fear filing a grievance because of #wions of other prisoners he would face
once he was identified as a John DoerRifiicomplaining of sexual assault.
Because of the nature of the grievanaecpss, he feared that anyone could learn
about his grievance, tlietails about his sexuadgault allegations, and his
involvement in the case.

Because of the threats he faced, and his past experiences of rape and abuse at
the hands of MDOC staff and prisoneagperson of ordinary firmness could be
deterred from proceeding with the gr@ace process. Therefore, summary
judgment is denied on this claim because of an issue of fact reddamselreich,
766 F.3d at 577.

7. JOHN DOE 5[JD 5]

a. FACTUAL ALLEGATIONS IN THE COMPLAINT
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In the amended complaint, JD 5 alledbkat retaliation occurred after his
participation in the lawsuit.
I. IBC DEFENDANT COBURN
JD 5 alleged that Defendant Coburn: (1) informed JD 5 that he knew he was
filing a lawsuit and that, as a result, btay would be more difficult; (2) identified
JD 5 to other prisoners and staff, infamgnthem of the details of complaint; (3)
along with Defendant Arp, threatened JRt®out his participation in the lawsuit,
informing him that if it was not abandondt would never ghome, would not be
called out for work and program detaisd that other prisoners would be
encouraged to take action against himgR%94-96]. After experiencing an assault
by a prisoner shortly after this incitke JD 5 was kept in administrative
segregation for 9 months because he wahedssaulter that, if he ever hit him
again, he would “slap him.” [22 at 198].
li. IBC DEFENDANT MCKEE
JD 5 further alleged th&efendant McKee auth@ed the placement of a
‘do not interview’ sign outside JD 5’s doavhich alerted the staff that JD 5 was a
John Doe Plaintiff in the law suit. [22 at 1194].

iii. IBC DEFENDANT ARP
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Defendant Arp, with Coburn, was ased of threatening JD 5 about his
participation in the lawsuit, and allegediformed him that, if he not drop it, he
would never go home, woultbt be called out for wornd program details, and
other prisoners would be encourageditke action against him. After being
assaulted shortly after this inciddayt a fellow prisoner, JD 5 was kept in
administrative segregation for 9 months formmag his assaulter that, if he ever hit
him again, he would fap him.” [22 at 198].

Iv. IBC DEFENDANT ROSS

JD 5 further alleged th&efendant Ross refused him food, and informed
other prisoners they should pay attentiowt@t happened to JD 5 and decide if
snitching and suing the MDO@as worth it. [22 at 199].

V. |IBC DEFENDANT ANDERSON

It was alleged the DefendbAnderson searched B cell, going through
his legal work, reading from it out loud staff and prisoners while JD 5 showered
— directly leading to threats andrhasment by prisongr[22 at 1101].

b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION
i. AFFIDAVIT - AGAINST IBC DEFENDANTS
In an affidavit [33 at Ex. 8A], JD 5atles that he filed step | grievances

against IBC officers for the following: (Ijetaliatory harassment after they called
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me a rat and a liar, and dathreats about my involvement in the sexual abuse
litigation;” (2) filed a grievance “for exssive use of solitary confinement” and
never received a response or a grievanestifler but was interviewed; (3) filed
two grievances on the Defendants at IBCr&galiatory harassmé and destructive
room searches and again never receive$ponse. He further states that he knew
he wouldn’t be allowed to proceed to stewithout an identifier, so he believed
there was no way to contintige grievance process.sdl, while he contemplated
inquiring about the grievances for whibh hadn’t received a response, he feared
being placed on grievance restriction. fidared further ngorting of abuse and
harassment because of the mistreatrherttad received in response to his prior
grievances. These facts both support aifigdhat remedies were not reasonably
available, and that a person of arahy firmness would be deterred from
completing the exhaustion of these grievanElsimelreich 766 F. 3d at 577.
Plaintiff asserts that his affidavit sdies the exhaustion for claims: against
ICF Defendants, including Arp, for réitgtory harassment; against McKee for
retaliatory placement in solitary comément; and against ICF Defendants for
retaliatory placement in solitary confinent [See 33-4 at 1162]. Defendants assert

that these allegations are untrue, and evene, show that JD 5 did not properly
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exhaust any of these grievances. Becafisikee dispute of fact, summary judgment
should not be granted on JD 5’s claims against any of the Defendants.
8. JoHN DOE 8
a. FACTUAL ALLEGATIONS IN THE COMPLAINT
After filing the lawsuit, JD 8 allegethe following retaliatory actions:
I. ECF DEFENDANT ERWAY
JD 8 alleges that he complainedBavay about harassment that included:
excessive searches of his cell; leavinglbgal property strewn around the room;
removal and destruction of his personal property; and being singled out for
misconduct tickets. Erway is alleged torbaetaliated by arranging for JD 8's
transfer. [22 at 1107-108].
ii. IBC DEFENDANT ARP AND COBURN
JD 8 alleges that Defendants Arp and Coburn verbally harassed and
threatened him concerning the litigation in front of other prisoners and staff,
causing him to be afraid to report abusd tmparticipate in the litigation. [22 at
1110].
lii. IBC DEFENDANT WALTERS
JD 8 alleges that Defendant Walteefused his request for help and

protection, stating that JD 8 wagdR so she couldn’t talk to hind.
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Iv. IBC DEFENDANT MCKEE
JD 8 also alleges that Defendaarden McKee “engaged in unlawful
retaliation against [him].” [22 at §43]. M@ver, once again, ¢éine are no specific
factual allegations pled against WarddoKee in the amended complaint. This
claim has not been exhausted becauskddovas never placed on notice of any
alleged retaliation and therefore summprggment is granted on this claim.
b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION

I. IBC-1510-2924-17CAGAINST DEFENDANTS ARP,
CoOBURN AND WALTERS

On September 28, 2015, JD 8 filed a gaiece that alleged the following: “I
have been targeted and haradsg Cos Lempke, Arp, Coburn and
Walters...[they] have repeatigctalled me out just tharass me about people |
associate with and about my sexual oaéionh. They have called me names such
as a ‘disgusting homosexual’ andemreing me as duck boy’ and ‘cho-
mo’...Walters has threatened and harassedor the people | associate with. She
has also been causing conflict betweenamé inmates | haviead problems with,
and not protecting me from further haomharassment by them.”[33 at 9B].

The Step | response stated that “.idewce produced in this investigation
did not substantiate any policy vitilans and this matter is considered

closed/denied.” JD 8 appedlto step I, stating “éions made by staff show a
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clear pattern of retaliation for a pendilagvsuit I'm involved in on MDOC staff.

The actions have increased since filinig fawsuit and is causing severe mental
distress.” This appeal was denied, statihgt prisoner is attempting to continue
with his allegation(s) eveafter receiving the aboveigvance response that the
matter is closed” and advis#uht “continuing to grieve this issue- that has already
been closed, as stated above- will resuftame being referde..for consideration

of recommending it [sic] be placed on mioell access status for continuing to
abuse and misuse the grievancecpes” and step Il appeal denied.

Defendants argue that this grievanceswat exhausted baese JD 8 did not
appeal to step lll, the grievance process not complete before this action was
filed, Freeman v. Francisl96 F.3d 641, 645 (6th Cit999), and it does not allege
the conduct was done for a retaliatory purpose.

First, it seems clear that retaliation daread into the grievance because
the grievance states that JD 8 was hathbseause of people he associates with
and because of his sexualemtation. Since JD 8 alleges in the complaint that
retaliation was in part due to his part@in in a class adn law suit, alleging
that he was harassed because of peopéséeciates with put the Defendants on

notice of the retaliation claim at issue ena liberal pro se pleading standard.
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Second, JD 8 failure to appeal tefstll does not constitute a failure to
exhaust. The step Il response unequivoca#ltest that “continuing to grieve this
iIssue- that has already been closedtated above- will result in name being
referred...for consideration @écommending it [sic] be placed on modified access
status for continuing to abuse and mistisegrievance proces This clearly
amounts to official threat concerning completion of the administrative process.
Under these circumstances, it is possibd administrative remedies were not
“reasonably available” sindee had been twice informed that the process was
closed and was being improperly threatem#tth modified access if he continued
to appeal the grievancBraswell v. Corr. Corp. of Am419 F. App'x 622, 625 (6th
Cir. 2011). Additionally, the threat of img) placed on modified grievance access
would surely be a stiff penalty since JD 8 was in fear cddsanent and abuse and
had been sexually assaultegstaff and fellow prisoners in his past. A person who
fears harassment and abusmuld take a threat to be placed on modified grievance
status very seriously and thus the aaistrative remedies were not reasonably
available to JD 8.

However, even if it is found thatehgrievance was exhausted by the denial
of step Il due to a lack of reasonably idaale administrative remedies, that denial

happened on December 18, 2015 whileahginal complaint was filed on
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November 2, 2015. Per the plain languafte PLRA, “[n]o action shall be
brought...until such administrative remesias are availablre exhausted.”
Freeman v. Francisl96 F.3d 641, 645 (6th Cir. 1999).

Plaintiffs rely onCurry v. Scott249 F.3d 493 (6th Cir. 2001) to argue that
because the grievance wadhausted before the final amded complaint was filed
on February 18, 2016, then their claimiatiag to this grievance should not be
dismissed. IrCurry, the Court identified three famts in deciding that the case
should not need to be dismissed degigefact that the aims had not been
exhausted before the filiraf the complaint: (1) evidex® showed that exhaustion
had actually occurred; (2) this exhtaas happened befotie filing of the
amended complaint; and (@) conduct being challengpdedated the effective
date of the new PLRA or occurred almost simultaneously.

Defendants argue that the use of this case to support non-dismissal of this
claim in inapposite, and argue that tecision was factually specific given
footnote 3 in the case which states that:

We recognize that these circumstanaesnot likely to be repeated in
this Court. It is only because tkgents at issue occurred so long ago
(i.e., near passage of the Act defore this Court's adoption of
processes for compliance with thetpfihat the situation presents

itself now. It is unlikely subsequent plaintiffs would find themselves
in these unique circumstances
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Curry v. Scott249 F.3d 493, fn. 3 (6th Cir. 2001). In a case that rejected an
argument similar to Plaintiffs’ here, the@t noted that the examples given by the
Court inCurry are distinct, and declined to ap@wrry, both because the claims
being litigated occurred afténe passage of the PLR#&dthere was no amended
complaint filed Kittle v. Squier No. 2:11-CV-97, 2012 WL 5473142, at *2 (W.D.
Mich. Nov. 9, 2012) (stating that “the Court [@urry] found that ‘exhaustion of
remedies prior to the filing of an amded complaint...could constitute exhaustion
‘prior to filing a suit in federal court’ wthin the meaning of 81997e.””). Therefore,
there is an argument thaetfe criteria were not factiyaspecific and that there
was a contemplation thatlausting before an amendeaimplaint was filed could
in fact suffice.

However theallegationscontained in this grieance were pled in the
original complaint, therefore the argunié&mat administrative remedies for this
grievance were exhaustedid® being brought is not westrong. Defendants here
did not have an opportunity to correxty improper action before the Court
intervened. In fact, the complaint waled an entire month before the step |
response was even received; furthegatimg Plaintiff's assertion that the

administrative remediesere exhausted p&@urry. Jordan v. CaruspNo. 2:08-
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CV-261, 2010 WL 3220143, at *12 (W.D. MicAug. 10, 2010), aff'd (Jan. 11,
2013). Therefore, summary judgmeéngranted on this grievance.
ii. IBC-1511-3121-03H33-9C]- AGAINST DEFENDANT ARP

This grievance states that JD 8 toldRded that “I feafor my safety. |
stated that C/O Arp has threatenedsafety in unit 2 ad has made multiple
retaliatory actions for grieveees and litigation | file on m. | was denied any sort
of protection...” Defendants state that this claim should be dismissed because JD 8
failed to appeal to step lll, does ndlege conduct pled by JD 8 against Officer
Reed and does not complain specifically agbArp, and, if found to have been
exhausted, was exhausted aftee complaint was filed.

While the grievance was not specificaligainst Arp, the step | investigation
focused in significant part on his acticersd concluded “no evidence found that
supports [JD 8’s] claim officer Arp trietd have [JD 8] assidted or that he
threatened him in anyway.” liact, the merits responsaly mentions Arp by
name and not Reed at all. Therefore, gufficient to find that Arp was placed on
notice by the merits summary about highatory actions lleged by JD 8Lee v.
Willey, 789 F.3d 673, 680-81 (6th Cir. 2015).

In terms of exhaustion, Step Il appeal response stated ‘grievance denied.’

There is a question of fact of whether ex$tad or not because of JD 8 alleges that
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he was threatened that he would be@thon modified access in response to his
appeal. However, th€urry issue of the grievance being exhausted before the
complaint was filed is even more extrefior this grievance since the grievance
itself was filed on November 17, 201&ter the original complaint was filed on
November 2, 2015. Moreover, the original complaint contains allegations against
Arp that mirror those in the grievancgherefore, summary judgment is granted on
this grievance.

Hi. 1BC-1509-2614-17zAGAINST DEFENDANTS ARP,
COBURN AND WALTERS

This grievance alleges that Defendant Walters harassed him for a letter he
wrote concerning his sexual fantasies. [2%l797]. It also mentions that other
unnamed “unit staff, correctional officemsdalnspector Wakefield” have subjected
him to derogatory commentsl. This grievance was denied at step Ill on January
19, 2016. [29-11 at 794].

Defendants argue that this grievamloes not allege rdtatory conduct of
any kind and does not correswbwith the allegations pleaded against Walters in
the amended complaint. This is corre€here is no retaliatory motive to be found
in the text of the grievance, and Dediant Walters was not on notice about the
behavior that underlies JD 8’s constituial claim for retaliatn with respect to

this grievance.
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Additionally, Plaintiff contends thdhis grievance is against all IBC
Defendants, including Arp and CoburB3f4 at 1163]. HoweveArp and Coburn
are not named and the grievance isgpacific enough to put them on notice,
because the unnamed IBC Defendants are alleged to have harassed JD 8 since his
arrival. Moreover, there is again theplem of no retaliatory motive to be found
in the grievance. Therefe, the other IBC Defelants were not on notice
concerning the allegations contained in tinigvance. Additionally, this grievance
again encounters tr@urry problem of having been exhausted on January 19,
2016, well after the first complaint was filed.

Accordingly, summary judgment is gradtas to this grievance with respect
to Arp, Coburn and Walters.

IV. Two GRIEVANCES AGAINST ERWAY

JD 8 further identifies two grievancagainst Erway and states that they
were filed on or around August 9, 20lidaSeptember 7, 2015. JD 8 complained
that he “talked to Erway in 1 block about helping me with threats I've been
receiving from [another prisoner]. Erway s@tthat he was going to ride me out
soon. He did not take care of the imnegdithreats | was receiving from this

inmate...it is unfair, cruehnd unusual for me to losey yards & chow making me
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suffer to threats of ‘getting my jaw brdkand punish me for [the other inmate’s]
behavior” [40 at Ex. 6, pg. 98].

JD 8 states that he never receieasponse from the facility and did not
receive an identifier. He did attach Ildtiled in late August, filed with the
grievance coordinator at IBC when Wwas transferred, requesting a grievance
identifier for his grievance on retaliation and the response and was told to contact
the coordinator at Oaks. When he rge€ino response, he filed a grievance
directly to step Il in which he detailedshattempts and the failure of the grievance
process. He was not provided with an iakggr for the grievance and was rejected
for filing directly to step Il [33 at 9A].

Given the repeated attempts that JD&de to exhaust this grievance, there
are facts to raise an inference that@Bxhausted since J®made repeated
“affirmative efforts to comply with thadministrative procedure,” demonstrating
that the procedure was unavailalBeock v. Kenton CtyKY, 93 F. App'x 793,

798 (6th Cir. 2004). However, the contehthe grievance does not provide any
notice of retaliation and therefore sum@uy judgment is granted as to the
grievances against Erway.v@n that all of JD 8's claims have been dismissed for

failure to exhaust, JD 8 dismissed from the case.
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9. JoHN DoE 9[JD 9]
a. FACTUAL ALLEGATIONS IN THE COMPLAINT
Per the amended complaint, JDIi@ges the following occurred after his
participation in the lawsuit:
i. DEFENDANT JERANEK
JD 9 alleges that Defenataleranek did the following: (1) performed several
harassing searches of JD 9's cell; (2speally degraded JD 9 concerning his
involvement in the case; (3) when Jetanbserved JD 9 in hallway, he would say
over loudspeaker ‘I need the rape victinréport to the bubble, this is a direct
order.’
b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION
JD 9 did not file any grievances becauger his affidaw, the retaliatory
actions of Jeranek caused other prisotet®egin to ask questions, call him a rat
and a snitch, and threaten him. He éshthat filing a grievance would have
required him to further identify himseds a John Doe Plaintiff to MDOC staff
which would further endangéis safety from both sfeand prisoners given his
past experiences of sexual assault.
Considering the threats he was faciag his past experiences of rape and

abuse at the hands of MDOC staff andgmers, there is a question of fact of
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whether a person of ordinafiymness would beleterred from proceeding with the
grievance process and summary judgment is deHiaanelreich,766 F.3d at 577.
10.JoHN DOE 10
a. FACTUAL ALLEGATIONS IN THE COMPLAINT
After filing the lawsuit, JD10 alleges the following:
I. CoTTON (JCF) DEFENDANT WARD
JD 10 alleges that he began to reeesemments and harassent from staff,
including Defendant Ward, coarning attorney communicatioiss a result of
these comments, and the commentsaoeived from other prisoners, JD 10
believed he was in danger f@porting abuse. Ward ifieged to havdarassed JD
10 about litigation, and informing him thia¢ wouldn’t be assaulted if he wasn’t
gay, that he should be ashaimand why are you still alive.
ii. RMI DEFENDANT SCHOOLEY
JD 10 alleges that Defendant Schoolgs aware that he was being called a
snitch and harassed by other prissnéut refused to intervene.
lii. IBC DEFENDANTS ARP, COBURN AND WALTERS
JD 10 alleges that Defendant Arporad) with Defendant Coburn, threatened
him with misconducts, loss gfograms, and more time prison after JD 10 filed

grievances for retaliation and harassm@éalditionally, JD 10 alleges that Arp,
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Coburn and Walters verbalharassed him, punished him, refused to call him out
for his detail as a porter, required arbyraack ups, searchéus cell excessively,
and told other officers tdestroy items in the cell.
iv. IBC DEFENDANT COBURN
JD 10 alleges that Coburn did the folloi (1) searched JD 10’s cell twice
a day during the same shift, and his properas strewn about; (2) singled out JD
10 for punishment saying it was becaugeu’re suing that stte and you're gay;”
and (3) taunted JD 10 overtintercom, mocked kissingrhj threatened him, and
stated ‘now go tell your lawyer.’
v. IBC DEFENDANT MCKEE
JD 10 also alleges that Defendant Warden McKee “engaged in unlawful
retaliation against [him].” [22 at 143]. M@ver, once again, ¢éine are no specific
factual allegations pled against WarddoKee in the amended complaint, and
there is no evidentiary support for tigigim and summary judgment is granted as
to this claim for lack of any notice.
b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION
I. JCF-14-12-3044-1 [40-08AT 6-7] AND PREA

INVESTIGATION DOC [33 AT 11-A]- AGAINST
DEFENDANT WARD
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This grievance alleged that Ward staondront of his cell and said that ‘if
you weren't gay these assaults woutdre taking place and you should be
ashamed of yourself’ and ‘what is yourrpase for living?’ JD 10 filed a step |
grievance which was subsequently susjael pending a PREvestigation which
was completed on 1/14/15. This investigatconcluded that there was insufficient
evidence to support a finding that Waekually harassed JID [33 at 11-A].

Defendant argues that this grievamaes not exhaustdaecause JD 10 did
not appeal to steps Il and Ill. However, the policy directives concerning grievances
that are investigated by internal affairsre provide notice to a prisoner that their
grievance must be appealed throughtake steps, eveafter they accept
jurisdiction and investigate the char@e=e29-3 at 1Qsee also Langton v.
CombalecerNo. 06-11987, 2008 WL 896062,*& (E.D. Mich. Mar. 31, 2008)
(holding “Defendants' argument that Rl#if did not utilize the internal MDOC
grievance procedures is disingenuoussedial misconduct claims are transferred
out of the grievance process to Internéfiaiks. The Internal Affairs investigation
satisfies the exhaustion requirement.”). Efere, this grievance was successfully
exhausted when the PREA submittedrtiheport on the inv&igation on January

14, 2015.
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Based on generous readingpod secomplaints, and the details of the
complaint, it can be read to allege tetidon given that JD 10’s grievance states
that Ward referenced hissault and him being gay #ee reasons for his alleged
actions. Accordingly, the Court dexsi summary judgment on this claim.

ii. IBC-15-04-1060-17C [3311-B]- against Defendant
Coburn and McKee

In his grievance, JD 18@lleged that Coburn sexualharassed the prisoner
by stating “because you are suing theestatd because you are gay and | don't like
that.” At conclusion of investigation,was determined that there was no evidence
to support prisoner allegations, and Jwas given a misaiduct because of the
nature of the allegation. When JD 10 appdadt step Il, he was informed that the
investigation is completed, and thetteaand the grievance was considered
closed. JD 10 states that he asked foep Bt, and was informed that it was not
permitted. Defendants argueatthe should have used the step Il form, and done it
on his own after being denied one.

Based on the evidence presented, @agious that, despite the attempts
made by JD 10 to pursue this grievancerehs a question of fact whether there
were available administragwemedies, and thus ifishgrievance was exhausted

on June 24, 2015 when he received the step Il respBrsek v. Kenton Cty., KY
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93 F. App'x 793, 798 (6th Cir. 2004). Therefore, summary judgment is not granted
on this claim as to Coburn.

Once again McKee is named in thiaioh, but there is no evidence that he
was put on notice concerning this claim and accordingly summary judgment on
this grievance as thicKee is granted.

ii. 1BC-1504-1069-17CAGAINST WALTERS AND McKEE
[33-11B]

This grievance was filed against Was#t@nd alleges sexuaarassment in
retaliation for the grievance JD 10 maginst Coburn (see grievance discussed
above). JD 10 alleges that Wwas moved to different 8eight before dinner, and
when asked why he wasibg moved, Walters sattbecause your boyfriend’s
lock’s across the hall and | don’tvgt homosexuals what they want.”

JD 10states that he was issuethessconduct for interference with
administrative rules on May 20, 2015, amaler received a response. Defendants
state that they sent him a response on May 20, 2015 telling him that the
investigation was completnd denying the grievancghey assert this claim
should be dismissed because JD 10 did not appeal to steps Il or lll.

Summary judgment is denied as to thiilevance against Defendant Walters.
There is a question of fact regardiwbether or not JD 10 ever received a

response. Considering the facts in the ligloist favorable to JD 10, he was issued
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a misconduct when he inquired about tti@m and, according to him, never
received a response. Theyef there were no availabddministrative remedies
available, and this gnence was exhausted, @thupon receiving the misconduct
in May or in August after 120 gla passed with no response.

Again McKee is hamed in relation to tla&im but there is no evidence that
he was put on notice and summary judgh@nthis grievance as to McKee is
granted.

IV. GRIEVANCE AGAINST SCHOOLEY AND ARP

In his response, Plaintiff does not address the allegations against Schooley
and Arp and there is no evidence presenofeglther kites presented regarding a
grievance submitted against Schooleg/ar Arp, and no evidence of the
grievance itself or affidavit evidence tegiifg to the filing of a grievance against
Schooley and Arp. There was no notice given to Schooley and Arp about these
allegations and Plaintiff has failed to shtvat any efforts we made to grieve
against Schooley and Arp. Thereforethwiespect to JD 10’s claim against
Schooley and Arp, summary judgment is granted.

11JoHN DoE 12 [JD 12]
a. FACTUAL ALLEGATIONS IN THE COMPLAINT

i. AMF DEFENDANT BEESLEY
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JD 12 alleges that Beesley did thédwing after he met with counsel to
discuss joining the lawsuit: (1) Perfoechdestructive searches and made
threatening comments to JD 12 andestyouth for bringing the lawsuit; (2)

During his attorney visit, Beesley encouraged other staff to flip JD 12’s cell,
causing shampoo to be poured over family pictures and generally leaving the cell
in disarray; (3) Threatened JD 12 if tentinued with litigation; and (4) After JD
12 filed grievanceDefendant Beesley physicallysaailted him, warning him to
keep his name, and any other correctiaf@ter's names, out of the litigation.

ii. AMF DEFENDANTS DESCHAINE AND HEYRMAN

After joining the litigation, JD 12 altges that Deschairend Heyrman told
other prisoners and staff thag claimed he had beerpeal before, and mocked and
taunted him with more abuse. AdditidlgaJD 12 claims that he received
destructive cell searches, loss of legal proypelenial of privileges, and threats
from Deschaine and Heyrmabout the litigation.

lii. AMF DEFENDANT JACOBSON

After joining the litigation, JD 12 altges that Jacobson ydically assaulted

JD 12 and ordered him to strip, forcing him to expose himself while using the

bathroom to other prisoners during a sltven. In addition, JD 12 alleges that his
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cell was destroyed and that Jacobson hial to stop grieving D Beesley, stating
“see what your lawyer is getting you into?”
Iv. ICF DEFENDANT CONKLIN
After joining the litigation, JD 12 alfges that he was gaed by Conklin and
placed in hard restraints when he was dokexl for an attorney visit. JD 12 also
alleges that Conklin taunted him about biatus as a JD, and warned him about
being involved in litigation.
V. |CF DEFENDANTS M ARTENS AND STAMBAUGH
After joining the litigation, JD 12 altges that Martens and Stambaugh told
him they knew he was a JD and attidooy,” and made threatening statements
regarding his filing a lawsuit again€IDOC and getting staff in trouble.
b. EVIDENCE PRESENTED OF GRIEVANCES AND EXHAUSTION

I. AMF-1506-1453-17833 AT 12-F]- AGAINST BEASLEY
AND DESCHAINE

JD 12 alleges retaliatogonduct on the part of Beasley in response to
meeting with his lawyer and participatimgthe lawsuit when they issued him a
misconduct after he had not adoanything wrong. It is admitted that this grievance
was properly exhausteldut Defendants contendahit does not involve
allegations in the complaint. Howeverethcts grieved can clearly be seen as

threats and harassment in response to participating in the litigation as they were in
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response to meetings with his attornetich was alleged in the complaint.
Therefore, summary judgment is denadthis claim as to Beesley. Deschaine
was not interviewed as a suspect in "lisgation and therefore was not on notice
for this claim and summary judgment is granted as to him on this claim.

. AMF-15-05-1225-1A [33 AT 12-A]- AGAINST
DEFENDANT BEESLEY AND HEYRMAN

JD 12 alleged that Beesley, and co-kers Massey and others, arbitrarily
denied him out-of-cell exercise in re&ion for filing grievances. Defendants
admit this claim was exhausted to step lll, but assert doesn’t seem to correspond to
any allegations in complaintiowever, the complaint references loss of privileges,
which this covers. Therefore, summanggment is denied on this grievance with
respect to Beesley.

Plaintiff also insists that this grievamadequately exhausts as to Defendant
Heyrman, despite spelling his name wroHgwever, officer “Herman” is only
identified as one of the officers with whaiDd 12 attempted to resolve the problem
with, and does not put Heyrman on noticalef allegations in the complaint.
Therefore, this grievance is not exhigasas to claims against Heyrman and
summary judgment is granted as to Heyrman.

lii. AMF-1506-1301-17H33 AT 12D]- AGAINST
DEFENDANT BEESLEY AND OTHER AMF DEFENDANTS
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The grievance of JD 12 afjes retaliation for consuttg with his attorney in
the form of “flipping” his cell during anteorney visit. Defendants admit that JD 12
exhausted as to Beesley in this claim. ml#iasserts that it adequately covers all
Defendants at AMF because the grievanéersato “staff in unit 2,” along with
Beesley, also “co-workers” or “oth&tl which includes Diendants Deschaine,
Heyrman and Jacobson. Defendants atbaethe grievance response addressed
only the merits as to Beegland other named people.

In the step | response, it is mentiorikdt unit 2 staff were interviewed, and
they denied leaving JD 12’s cell in disarrd@herefore the merits of allegations
addressed the merits asaiher Defendants at AMF, and any procedural default
argument is waived. This grievance exhaube claims as to all AMF Defendants
related to this issue and summary judgment is defedd-Bey v. Pramstaller
603 F.3d 322, 325 (6th Cir. 2010).

Iv. AMF-1506-1399-17833 AT 12-C]- AGAINST BEESLEY
AND ALL OTHER AMF DEFENDANTS

The grievance alleges that Beesley véytthreatened and harassed JD 12 in
retaliation for seeing attorney. JD 12 allsdleat “co-workers” were invoked and
that this exhausts as to all AMF f@adants. However, this argument is
unpersuasive, as the grievance does lhegaall co-workersand the merits

investigation only looked at Beesley a@@® Coronado who is not a Defendant in
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this case. The investigation specifically involved only “named officers.”
Defendants also challengfeat the grievance doesn't involve allegations in
complaint. However, “verbal threats"easurely threats and thus the grievance
exhausted the claim as to Beesley and suyjodgment is denied as to Beesley.
The other AMF Defendants weenot placed on notice with this grievance, and
therefore only claims relating to Begskare exhausted and summary judgment is
granted in regards to this griewee to all other AMF Defendants.

V. AMF-1506-1303-28A 33 AT 12-E]- AGAINST
DEFENDANT BEESLEY

JD 12 alleges that Beesley engagecktaliation by taking away yard
privileges. JD 12 states during attemptsetsolve the problem that Beesley stated
“what he can’t do his co-wkers will.” This claim wasejected as duplicate at
step |, but upon step I, investigation oétmerits were addssed. This grievance
was exhausted through stiép Defendants assert that the grievance doesn't
involve allegations in complaint. However, the grievaatleges “verbal threats”
which are alleged in the owplaint and thus the grievance is exhausted as to
Beesley and summary judgmenttashis grievance is denied.

Vi. GRIEVANCE AGAINST DEFENDANTS STAMBAUGH ,
CONKLIN AND MARTEN
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JD 12 was placed on modified griexa access until September 21, 2015 on
June 23, 2015. It was ultimately extendedil March 31, 2016. JD 12 asserts that
he attempted to submit grievances forlratary harassment, denial of due process
rights, and retaliatory denial of sherg by Stambaugh from August 15 through
September 15, 2015, and letory harassment againStambaugh on October 4,
2015. JD 12 attempted to file grievances against Conklin for retaliatory harassment
and excessive use of force on SeptembeR@85. Finally JD 12 attempted to file
grievance against Marten for retaliatdrgrassment and denial of shower on
October 4, 2015.

In support of the allegations, JD 1heubmitted his written requests to file
grievances [33 at Ex. 12-He alleges the gnence coordinator either received no
response or that the grievance was deagdntimely. Defendants argue that these
requests were all denied “untimely” per theievidence. [29-14, 1042-1052].

There is no evidence presented by Plditiift these requests were not untimely,
therefore, summary judgment is grantedaathe grievances against Defendants
Stambaugh, Conklin and Marten.
CONCLUSION
In conclusion, several of the claims should be subject to summary judgment

for a failure to adequately exhaust while others have been fully and properly
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exhausted and summary judgment should be denied. Additionally, there are several
claims where summary judgntars denied but a question of fact remains. These
claims will be scheduled for a juryidf to resolve the questions of fact.
IT IS ORDERED that Defendant’s Motion faSummary Judgment [29] is
DENIED in part andGRANTED in part, as follows:
e JOHNDOE1

o Summary judgment IGRANTED on claims against Defendants
Coburn and McKee.

0 Summary judgment on claimBENIED against Defendants Arp and

Coburn as related to the evidence presented in Plaintiff's affidavit
because a question of fact exists.

e JOHN DOE 2
0 Summary judgment IGRANTED on all of John Doe 2’s claims
against Defendants Marten, McLe&@herwood, Stambaugh, Rogers,
Hoogewind and Schooley.

e JOHN DOE 3

o For grievance IBC-1410-3045-17C, summary judgment is
GRANTED on claims against Hall and McKee.

o For grievance IBC-1505-1274-17B, summary judgment is
GRANTED as to McKee an®@ENIED as to Hammer and Stump. No
guestion of fact remains on exhaustion.

0 For grievance IBC-1505-1312-17z, summary judgmeBESIIED as
to Stump because a gties of fact exists.
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o For grievance IBC-1510-2925-28e, summary judgmebD&BIIED as
to claims against Pennell, Hdlammer and Stump. No question of
fact remains on exhaustion.

JOHN DOE 4

o Summary judgment IGRANTED for claims against McKee.

o Summary judgment IBENIED as to the claims against Gollnasst
because questions of fact remain.

JOHN DOE 5
o Summary judgment on BENIED on all of Plaintiff's claims against
Defendants Anderson, Ross, CanuvicKee and Arp because a
guestion of fact exists.

JOHN DOE 8

o0 Summary judgment IGRANTED on all of John Doe 8'’s claims
against Defendants Erway, Aipburn, Walters and McKee.

JoHN DOE 9

o Summary judgment on all of Plaiff's claims against Defendant
Jeranek ar®ENIED because a question of fact exists.

JOHN DoOE 10
o0 For grievance JCF-1412-3044C, summary judgment BENIED
against Plaintiff's claims against Wamdo questions of fact remain as
to exhaustion.
o For grievance IBC-1504-1069-17C, summary judgmebDESIIED

as to Coburn because a question of fact exist$<GRANTED as to
McKee.
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For grievance IBC-1504-1069-17C, summary judgment is
GRANTED as to McKee anDENIED as to Walters because a
guestion of fact remains.

Summary judgment ISGRANTED on all of John Doe 2’s claims
against Defendants Schooley and Arp.

e JOHNDOE 12

0]

For grievance AMF-1506-1453-174 against Defendant Beesley,
summary judgment IBENIED. As to claims against Deschaine,
summary judgment IGRANTED . No question of fact remains.

For grievance AMF-15-05-1225-178/B against Defendants Beesley
and Heyrman, summary judgment&®ANTED as to claims against
Heyrman andDENIED as to Defendant Beesley. There are no
guestions of fact remaining.

For grievance AMF-1506-1301-17&)jainst Defendants Beesley,
Deschaine, Heyrman and Jason, summary judgmentENIED
and no questions of fact remain.

For grievance AMF-1506-13997B, summary judgment BENIED
as to Defendant Beesley and no questiof fact remainAs to claims
against all other AMP Defendts, summary judgment GSRANTED.

For grievance AMF-1506-1303-28#s against Defendant Beesley,
summary judgment IBENIED. No question of fact remain.

For claims relating to grievae against Defendants Stambaugh,
Conklin and Martens, summary judgmenGRANTED..

SO ORDERED.
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s/Arthur Tarnow

Arthur J. Tarnow
Dated: March 31, 2017 Senior United States District Judge
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GLOSSARY OF INSTITUTIONS
Bellamy Creek (IBC)
Michigan Reformatory (RMI)
lonia correctional facility (ICF)
St. Louis correctional facility (SLF)
Macomb (MRF)
Oaks (ECF)

Cotton (JCF)
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