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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

FLOYD ALLEN HARDRICK,

JR.,etal,
Plaintiffs, Case No. 2:15-cv-13884
District Judge Nancy G. Edmunds
V. Magistrate Judge Anthony P. Patti

THE CITY OF DETROIT et
al.,

Defendants
/

ORDER GRANTING IN PART AND DE NYING IN PART DEFENDANTS’
MOTION TO STRIKE (DE 59) AND REMOVING THE MOTION FROM
THE SEPTEMBER 13, 2016 HEARING

l. THE INSTANT MOTION

This matter is before the Court for consideration of Defendants’ motion to
strike Plaintiffs’ first supplemental witss list (DE 59) and Plaintiffs’ response in
opposition (DE 73). In their motion, Defgants ask the Court to strike nine
witnesses, both expert and lay, identifiadPlaintiffs’ supplemental witness list
(DE 57) as untimely. Specifically, Defenda assert that nine of the witnesses

identified in the supplemental witness listere not identified until July 7, 20186,

! The witnesses at issue are: 1) DaWilliams, COO of te Michigan Humane
Society; 2) Matthew Pepper, CEO oétMichigan Human&ociety; 3) Becky
Neal, President of the Michigan Assaiton of Animal Control Officers; 4)
Jennifer Clark, employee of Dog-Aide; B)m Craig, of WXYZ-TV; 6) Shawn
Waeghe; 7) Kristina Rinaldi, of the Deit Dog Rescue; 8) Terrence MacKillop;
and 9) Dr. Kristina YeeMr. MacKillp and Dr. Yee a explicitly identified as
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“well after the deadlines in the CourBheduling Order (DE 23),” which includes
a deadline for filing witness lists of April 1, 2016. (DE 23.) The supplemental
witness list at issue was filed on July 7, @01(DE 57.) (x 59 at 2, 1 5-6.)
Defendants also ask the Court to awadsonable costs and attorney fees for the
expenses associated witlng the instant motion.

Plaintiffs counter that the first sulgpnental witness list was timely filed for
several reasons. First, they assert fhatsuant to the scheduling order, expert
witnesses were not required e disclosed until 90 days before the November 1,
2016 trial, or August 3, 2016 (the day which the experts were identified).
Second, they contend that the supplet@emvitness list merely identifies the
specific employees/agents of organizatitimst they have previously provided to
Defendants. Finally, they assert thhe remaining three witnesses were only
recently identified in discovery from a thirdrpa Plaintiffs also ask the Court to
award reasonable costs and attornegsf for the expense of responding to
Defendants’ motion.

.  STANDARD

Federal Rule of Civil Procedure 26oprdes the procedures and timeline for

identifying potential witnesses. If a partyshies to use a witse as an expert, the

party must disclose the identity of the withess, accompanied by a “written report—

expert witnesses. (DE % 11 94 and 95.) Mr. Widms, Mr. Pepper, and Ms.
Neal are identified as potential expert witnesses. (Id. a7 18, and 40.)
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prepared and signed by the witness . . F€d. R. Civ. P. 26(&)(b). The expert
witness must be identified “at the times and in the sequence that the court orders.”
Fed. R. Civ. P. 26(a)(2)(D If the court does not der a specific timeframe, the
disclosures must be made tatst 90 days before the date set for trial,” or “if the
evidence is intended solely to contradicr@out evidence . . . within 30 days after

the other party’s disclosure.” Id. Foer, both parties must supplement their
disclosures in compliance with Rule 26(efred. R. Civ. P. 26(a)(2)(E).

Parties must also disclose the itiignof lay witnesses, along with their
designation and a description of the evidetle®y may present. Fed. R. Civ. P.
26(a)(3). These disclosures must be maidieast 30 days be# trial, “[u]nless
the court orders otherwise.” Id.

“If a party fails to . . . identify a witness . . . the party is not allowed to use
that . . . witness to supply ieence on a motion, at a hearing, or at a trial, unless
the failure was substantially justified orharmless.” Fed. RCiv. P. 37(c). This
does not require that the moving party shmejudice, “rather, the burden is on the
non-moving party to show that the non-distire was harmless or substantially
justified.” SPX Corp. v. Bartec USA, LLE74 F. Supp. 2d 748, 757 (E.D. Mich.
2008) (citingDickenson v. Cardiac & Thoracic Surgery of E. Tenn., P38§ F.
3d 976, 983 (6tiCir. 2004) andSamos Imex Corp. v. Kiel Commc’ns, Inc.194

F.3d 301, 305 (1st Cir. 1999)).



. ANALYIS

A.  Expert Witnesses MacKillop and Yee

The Court issued a scheduling ordethis action on February 17, 2016.
(DE 23.) The scheduling order explicitly states that the “time limit for disclosure
of expert testimony contained in Rule 262 is to be followed according to the
trial date set by the Court.” (Id. at § llITihe order set the trial date as November
1, 2016.

As set forth above, Rule 26(a)(2) provides that a party must disclose the
identity of its experts (among other specifiatbrmation), “at least 90 days before
the date set for trial or for the casebwready for trial[.]” Fed. R. Civ. P.
26(a)(2)(D)(ii). Accordingly, Plaintiffsexpert witness disclosures were not due
until August 3, 2016. Although Defendantsart in their motion, filed on July 22,
2016, that Plaintiffs have not providéalsingle written report” from the expert
witnesses, Plaintiffs provided the colefge disclosures for Dr. Yee and Mr.
MacKillp on August 3, 2016. SeeDE 73-8.F As Plaintiffs timely submitted their

expert disclosures in accordance witHdR26(a)(2) on August 3, 2016, there is no

2 However, as to the individuals identified by Plaintiffs as “potential” expert
witnesses, Mr. Williams, Mr. Pepper, and .Nigal, there is no indication that the
full and complete disclosuregere timely made. To thextent Plaintiffs plan to
use those individuals as expwitnesses, disclosures stthave been submitted to
Defendants on or before August 3, 2016this was not done, those witnesses
cannot testify as experts.



reason to strike those experts from the witness list filed on July 7, 2016.
Accordingly, Defendants’ motion BENIED with respect to expert witnesses Dr.
Yee and Mr. MacKillop.

B. Williams, Pepper, Neal, and Clark

Plaintiffs timely filed their initial disclosures on March 16, 2016, identifying
the following individuals likely to havdiscoverable evidence: 1) agents or
employees of the Michigadumane Society (DE 73-2 at f 37) and 2) agents or
employees of the Michigan AssociationAriimal Control Officers (Id. at  38).
Thereafter, on April 1, 2016, Plaintiffded their initial witness list, again
identifying agents or employees of thichigan Humane Society (DE 35 at § 36);
agents or employees ofelMichigan Association of Animal Control Officers (ld.
at 1 37); in addition to agents or employees of Dog-Aide (ld. at 39).

In their supplemental witness list, Rlaifs name as withesses employees or
agents from the Michigadumane Society (Williams and Pepper), the Michigan
Association of Animal Control Officers @&l), and Dog Aide (Clark). (DE 57 at
19 37, 38, 40, and 43.) Defiants assert that the individuals identified in the
supplemental witness list were untimélgcause they had never before been
named, discovery has endarhd dispositive motions txa been filed with the
Court. Plaintiffs counter that Defendamisre aware that agenor employees of

the three organizations named above wdddalled as witnesses, and the specific



names of those agents was merely infation that should be supplemented prior
to trial.

Plaintiffs rely onLower Town Project, LLC \Lawyers Title Ins. CorpNo.
10-11615, 2012 WL 666574, at *2.(E Mich. Feb. 29, 2012). Inower Town
the third-party plaintiffs identified “[@st and present employees and agents of
Lower Town Project, LLC” as witnessdsjt did not name the specific employee
until the joint final pretrial orderld. The Court concluded that such a designation
(in addition to the fact that the emgke was a known representative of Lower
Town) was sufficient to inform the thindarty defendants such that there was no
duty to supplement pursuant to Fed. R. Giv26(e). In the alternative, the Court
noted that, even if the third-party plaintiffs were required to provide the
information at an earlier timany failure to do so was harmless because the third-
party defendants “knew that Third-Partyatiffs intended to call a Lower Town
Project representative at trial, had information that Mr. Hinds was likely to be that
representative, and had an opportunitdépose Mr. Hinds during discoveryld.

This case is somewhat distinguishable, given that it is unclear whether
Williams, Pepper, Neal, and Clark wekaown to Defendants as employees or
agents of their respective organizatiomowever, Defendants we clearly aware,
beginning on April 1, 2016, that Plaifi intended to call witnesses from these

organizations. (DE 35.) Further, Plaifgihave not used affidavits from these



witnesses in their responge Defendants’ pending mot for summary judgment.
As such, any potential prejudice to Defentdacan be eradicated by allowing them
time to depose these witnesses prior to the final pretrial conference, which is
scheduled for October 25, 2016. Accordindl conclude that Plaintiffs properly
identified these witnesses such that they entitled to use their testimony at trial,
provided that Defendants may (if they slboose) depose these witnesses before
October 1, 2016.See Am. Furukawanc. v. HossainNo. 14-cv-13633, 2016 WL
2731185, at *1 (E.D. Mich. May 11, 201@inding no prejudice where the moving
party failed to pursudiscovery or seek leave tormduct depositions outside of the
discovery deadline)Cotton v. SassalNo. 06-cv-15208, 2008 WL 1882708, at *2
(E.D. Mich. Apr. 24, 2008) (finding the seeepunishment of striking a witness list
was inappropriate where the moving partuld have discovedethe substance of
the witnesses’ testimony).

C. Craig, Waeghe, and Rinaldi

Finally, Plaintiffs assert that theifailure to identify witnesses Craig,
Waeghe, and Rinaldi by the April 1, 20b&adline was substantially justified
because they were not informedabout the existence of th
ese individuals until May 20, 2016. Specdily, Plaintiffs received a response to
their subpoena from the Michigan RsEtment of Agriculture and Rural

Development on May 20, 2016, identifginCraig, Waeghe, and Rinaldi as



individuals who had previously complainadbout Detroit Animal Control. (DE
73-4.) As such, Plaintiffs assert thaeithfailure to identify these witnesses until
July 7, 2016 (after both the April 1, PO deadline for identifying witnesses and the
June 1, 2016 discovery deadline) wasbstantially justified and harmless.
However, Plaintiffs do not provide any fiiation as to why the names were not
provided to Defendants befodeilly 7, 2016. Presumably, the names could have
been provided sometime between thegerpt on May 20, 2016&nd the discovery
deadline on June 1, 2016. Nor is there any indication that Defendants were aware
of these individuals in some way prior to their disclosure by Plaintiffs.
Accordingly, | conclude that there is reubstantial justifiation for failing to
provide the names until after the close of discovery. Moreover, allowing Plaintiffs
to call these witnesses would preggli Defendants, whooald have had an
opportunity to conduct additional discoveryiaeelates to these individuals before
filing their motion for summary judgment As such, Defendants’ motion is
GRANTED with respect to Craig, Waeghe, and Rinaldi.
IV. CONCLUSION

Accordingly, Defendants’ motion to strike granted in part and denied in
part. Specifically, the Court will notrdte the following witnesses identified in
Plaintiffs’ supplemental witness list: Madkp, Yee, Williams, Pepper, Neal, and

Clark. The Court will strike witnesses QgaWaeghe, and Rinaldi. Further, the



Court declines to award attorney fee<osts in this matter pursuant to Federal
Rule of Civil Procedure 37(a)(5)(C), finding that both parties’ positions on this
matter were substantially julsed. Finally, this case is scheduled for hearing on
September 13, 2016 for a variety of matterse of which was to be the instant
motion. (DE 70.) Because this motiorslzeen decided on the papers, it will not
be heard at the September 13 hearing.

IT IS SO ORDERED.

Dated: August 31, 2016 s/Anthw P. Patti

AnthonyP. Patti
UNITED STATESMAGISTRATE JUDGE

| hereby certify that a copy of the foregoidigcument was sent to parties of record
on August 31, 2016, electronlgaand/or by U.S. Mail.

s/MichaeMWilliams
Caseévianagerfor the
Honorable Anthony P. Pattie




