Peoplesv. FCAUS LLC

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

FREDERICK PEOPLES,
Plaintiff, CasaNo. 15-14003
Hon.Mark A. Goldsmith
VS.

FCA US, LLC,

Defendant.
/

OPINION & ORDER
GRANTING DEFENDANT'S MOTION FO R SUMMARY JUDGMENT (Dkt. 37) AND
DENYING PLAINTIFF'S MOTION FO R SUMMARY JUDGMENT (Dkt. 38)

This is a disability discrinmation, retaliation, and hostile woenvironment case brought
under the Americans with Disabilities Act (“ADA’42 U.S.C. § 12101 et seq., Title VII of the
Civil Rights Act of 1964(“Title VII"), 42 U.S.C. § 2000e-2 eteq., and Michigan’s Persons with
Disabilities Civil Rights Act(*PWDCRA”), Mich. Comp. Laws 37.1101 et seq.. Plaintiff also
alleges negligent infliction of emotional distragsder Michigan law. For the reasons set forth
below, Defendant’s motion for summary judgment (Dkt. 37) entgd, and Plaintiff's cross-
motion for summary judgmeribDkt. 38) is denied.

. BACKGROUND

In 2011, Plaintiff Frederick Peoples begavorking for Defendant FCA US, LLC
(“Chrysler”) in the chassis gartment of the Sterling HeightAssembly Plant (“SHAP”) in
Sterling Heights, Michigan._See PI. StatemenMaterial Facts (“SMF”) § 1, Pl. Br. at 7. In

August 2011, Peoples complained to his supsrthat the rotatiorschedule was not being
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observed, and management agreed. Id. 1§ 3Adcording to Peoples, this complaint led to a
confrontation with a coworker on August 15, 201dl. 1 6. Peoples claims that the co-worker
initiated the confrontation._ See Pl. Dep. Tr.2&t7-9 (Dkt. 37-2). Chmler investigated the
incident, and no one was diskined. See Def. SMF | 3.

Due to a back injury, Peoples missed work from October 14, 2011 to January 4, 2012.
1 4. Peoples then worked for two weeks, gliead that his new duecomplied with his new
restrictions, and went back on approved roaldieave from January 18, 2012, through April 9,
2012. 1d. 7 5.

On May 7, 2012, Peoples was involved in &eotinterpersonal confrontation, again
based upon rotation schedules. I&. fPeoples claims that his catikers were the aggressors.
See Pl. Resp. at 8 (Dkt. 42)t{og PI. Dep. Tr. at 119-121). Theonfrontation led to Peoples
being taken to the plant medical office. I18ubsequently, Peoples’s physicians diagnosed him
with post-traumatic stress diserd See Pl. SMF § 64 (citing10/2012 Diagnosis, Ex. L to PI.
Mot. (Dkt. 39-12)). On the basis of this diagrsp$teoples did not return to work until February
18, 2013._1d. § 70; Def. SMF 8.

On June 18, 2012, Peoples filed an EEOCghar connection with the August 2011 and

May 2012 disputes, alleging race agidability discrimination, as Weas retaliaion. See Def.

! Rotations are employed to prevent one paen employee’s body from becoming damaged by
too much of the same repetitive motion. Szg,, Pl. SMF { 19. Without additional evidence
demonstrating that demands for a rotation scleetiuere meant or treated as a request for an
accommodation under the ADA,” courts should m@derpret such demands as requests for
accommodation. _See Brown v. Chase Bras€dpper Co., 14 F. App’'x 482, 487 (6th Cir.
2001).

2 Peoples’s Statement of Material Facts 70, whiserts that he returned to work on February
8, contains no citation to the redo Defendant’s Statement of kéaial Facts § 8, on the other
hand, cites to a Notice of Reinstatement ddtebruary 18, 2013, whicsets forth a “RTW”
date, or return-to-work date, of February 2813. See 2/18/2013 Notice of Reinstatement, Ex
N to Def. Mot. (Dkt. 37-15).



SMF 1 25;_see also 2012 EEOC Charge, Ex. et Mot. (Dkt. 37-27). Peoples thereafter

received a Right to Sue letter dated Febru#xy2013. Def. SMF { 25; see also 2/19/2013 Right

to Sue Letter, Ex. AA to Def. Mot. (Dkt. 37-28He had 90 days to filsuit from that point, see
2/19/2013 Right to Sue Letter, but he dmt file within that timeframe.

While Plaintiff was on leave from May 201® February 2013, he was sent for an
independent medical examination (“IME”) by Sedgwick, the company responsible for
overseeing disability and medidakve requests for ChrysleDef. SMF § 11. The IME report

recommended that Peoples be granted an accommiodatihe form of “permanent transfer to a

different Chrysler plant” other #m SHAP. _Id.; see also Wolf IME, Ex. L to Def. Mot. (Dkt. 37-
13). In a letter dated Janual$, 2013, Chrysler offered Peopleg reassignment options: (i)
the “paint shop,” which was still on the SHAP qaums, but in a separataiilding; or (ii) the
Warren truck assembly plant. See Def. SMF {s&2; also 1/15/2013 Letter, Ex. M to Def. Mot.
(Dkt. 37-14). Peoples selected the paint shaptipn. Def. SMF § 13 (citing 2/6/2013 Letter,
Ex. G to Def. Mot. (Dkt. 37-8)].

When Peoples returned to work on FebruBy 2013, he reported to the paint shop. Id.
1 13. He was again injured on March 9, 2013, atiBgdue to Chrysler’'s rotation violations,
necessitating moreave time._Id. 1 14; Pl. SMF { 73.

While on this stretch of medical leave, Peomglestends that he waent for another IME

on February 4, 2014, this time to address his méwtalth. See Pl. SMF 1 73-77. He returned

3 Peoples claims that he corttsh the paint shop position due ite proximity to the facility
where his antagonistic co-workers worked,vadl as the IME’s recommendation that he be
moved outside of SHAP entirely. See Pl. SM&8Y However, to prove that he contested the
assignment, he cites only an unsworn leltersent to Chrysler dated October 17, 2012, id.
(citing 10/17/2012 Letter, Ex. F tBl. Mot. (Dkt. 39-6)), whichpredates the January 15, 2013
letter provided by Chrysler in which it offeréteoples a choice to work somewhere other than
the SHAP campus (i.e., the Warren plant). Aebples’s response to Chrysler's motion makes
no attempt to rebut their claim that he wasvied with a choice to work elsewhere.



to work in March 2014. Def. SMF § 15. Hesnagain injured on July 2, 2014, and he went on
medical leave. Id. | 16.

Peoples returned to work on October 14 or 15, 2014. Id. § 17 (October 15); PIl. SMF | 78
(October 14). For four days, Peoples trainedaostationary car dodp learn the position of
paint seal operator, after which, on October 2142 he was directed to perform his tasks on the
assembly line. Def. SMF § 17. In uncertain tgrfeoples claims that this work violated his
medical restrictions and that bald Chrysler so._See Pl. Resat 9 (citing PI. Dep. Tr. at 178-
183). The plant doctor, however, had detesdirthat the job didhot violate Peoples’s
restrictions._See Devine Depr., Ex. K to Pl. Mot., at 125:95 (Dkt. 39-11) (“Dr. McCormick
determined that the operation did natlate his restrictions . . . .*). Peoples could not keep up
with the line’s pace, the line had to be shut dpand he was disciplined via written warning.
Def. SMF  17; Pl. SMF { 81.

The next day, on October 22, 2014, Peoples weetite plant medical office to complain
that he was physically unable perform the functions of a pdiseal operator. Def. SMF | 19-
20. When a doctor was not immediately availaBlgples called himself aambulance._Id.; PI.
SMF § 83. That trip to the hasql resulted in a note excusimeoples from work for October
22-23. Def. SMF 1 19; Pl. SMF { 84. Also Oatober 22, 2014, after Peoples left work, the

plant medical doctor, Peoplessupervisor, plant HR staff,nd UAW representatives visited

4 Plaintiff cites to the deposition testimony ofaltey Devine, a labor relations supervisor at
SHAP, for the proposition that thveork “was outside his medical seictions.” Pl. Resp. at 9
(citing Devine Dep. Tr., Ex. L to Pl. Res at 124-125, 127 (Dkt. 42-12)). That testimony,
however, establishes only that Peoples was netically cleared” to work for a period of time
— not because the work was outside of hisrigins, but because the plant medical office
lacked the required documentation to reinstate hs8we, e.g., Devine Dep. Tr. at 126:5-10 (“A.
But the paperwork that he came back from hbspital with did not provide enough detail for
Medical to allow him to return to work, so m&as — Q. Why did he need paperwork to return
back to work? A. Because Medical ultimagtdketermines if somebody is fit to work.”).

4



Peoples’s work station to evaluate whetheriatgeal operator could perform his assigned tasks
within Peoples’s bending and lifting restrictionse filant doctor determined that he could do so.
Def. SMF { 20.

On October 24, 2014, Peoples wastse“5-day lettef, stating that hénad been off work
since “July 2, 2014” [sic};it stated that Peoples’s absence “was established for a certain period,
but has not been currently justified” and atkem to report to SHAP’s HR office by October
31, 2014, “unless on or before this date thanPIEmployment Office receives satisfactory
evidence as to the reason for yabsence.” _1d. 1 21; Pl. SMF8%. The letter warned that
failure to provide satisfactory damentation excusing the absencaldaesult in termination of
seniority. _See 10/24/2014 Letterx.BV to Def. Mot. (Dkt. 37-24).

On October 29, 2014, in response to the 5-digrlePeoples went to HR, which directed
him to the plant medical office to be clearedmork. Def. SMF § 22. Rples claims that he
gave documentation to the plamedical office that excused him from work from October 23
through February of 2015, but, in support of this,faet cites only to aillegible copy of the
doctor’s note he claims to have submitt&ke Pl. SMF 1 86, 89 (citing identical Ex& N to
Pl. Mot. (Dkts. 39-9, 39-14).Peoples did not wait to see a dacts Chrysler directed he do;
rather, he went home and did not return. See Def. SMF { 22; PIf$M6-91. On November
13, 2014, after Peoples had been absent from @rkwo weeks, Chrysler terminated his
employment. Def. SMF | 24; Pl. SMF 1 92. “[¢$ler]'s reason for terination was Plaintiff's

failure to properly comply with the 10/24/2014 5ydatter, and for not being medically cleared

5> Chrysler admits that the July 2, 2014 date wasreor, but it claims that had no effect on the
discharge decision. See Def. Mat.8 n.3. Elsewhere, refers to the 5-daletter as having
been issued on October 24, 2014. See Def. SKUE fin any case, the p&s do not dispute
that (i) a 5-day letter was ampriate, given Peopés single unexcused sénce on October 24;
nor that (ii) Peoples’s October 29 visit to ghlant medical office was timely under the terms of
the 5-day letter.



to return to work.” Def. SMF { 24; see also Termination Letter, Ex. X to Def. Mot. (“[Y]our

employment will be terminated due to not faliag the reinstatement procedure.”) (Dkt. 37-25);
Def. Resp. to 11/20/2014 Termination Grievangg, Y to Def. Mot. (tating in response to
union grievance that Peoples was terminated because he “did not follow through on 5 Day letter
request and substantiate absences|.] Alsofailmwing management instructions.”) (Dkt. 37-
26).

After his termination, Peoples filed acead EEOC charge, dated February 26, 2015,
alleging disability discrimination and rdittion beginning on October 22, 2014. See EEOC
Charge, Ex. BB to Def. Mot. (Dkt. 37-29). @HEEOC dismissed the 2015 charge and issued a
right-to-sue letter on August 13015. See 8/13/2015 Letter, Ex. @CDef. Mot. (Dkt. 37-30).
Peoples filed his complaint dfovember 14, 2015 (Dkt. 1).

. STANDARD OF DECISION

On a motion for summary judgment, “facts mhstviewed in the light most favorable to
the nonmoving party only if there &'genuine’ dispute as to thofscts.” Scott v. Harris, 550
U.S. 372, 380 (2007). “Where the record takea aghole could not lead a rational trier of fact

to find for the nonmoving party, there is no genusmie for trial.” Matsushita Elec. Industrial

Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

[ll. DISCUSSION
A. Plaintiff's Proffe red Record Evidence
Much of Peoples’s version diie facts is “supported” onlgy unsworn letters he claims

he provided to Chrysler contemporaneously it events underlying thisase. _See, e.g., Pl



SMF { 2 (citing 8/16/2011 LetteEx. A to PI. Mot. (Dkt. 39-1)§. Chrysler takes special issue
with this, including in its response a “Rule 5§8) Objection” that highlights the letters’
character as unsworn hearsay. See Def. Resp. kdoRlat 2 (Dkt. 41). Chrysler also lists each
paragraph of Peoples’'s Statemeafit Material Facts that conts no citation to the record
whatsoever._See id.

Peoples, in his reply brief, attempts to eastively attach “id.” citations to the factual
assertions having no citation to tlezord. See PIl. Reply at 1 (Dkt. 47)The Court declines to
constructively amend Peopledrief in this way? He also claims that his letters fall under three
hearsay exceptions: (i) adssions of a party-opponent; (iflevidence of Defendant’s
knowledge, because Plaintiff sehe letters to Defendant to pDefendant on notice regarding
his experience at FCA”; and (iitb demonstrate Chrysler’'s kntedige of Peoples’s complaints
“when it made decisions concerning whethligorovided Plaintiff with an accommodation and

knowledge that its employees had a patternregéliating” against Peoples for requesting

® Plaintiff sent the letters to magement in order to memoriadi events, including interpersonal
conflicts and injuries that he claims affected hiithe letters also opine as to the causes of these
events and the motivations of his colleagues.

"“Id.” refers to the immeditely preceding authority.

8 Even if the Court was inclined to permit thipéyof amendment, attaching “id.” citations in the
manner that Peoples suggests wordsult in nonsense citationsThere are paragraphs that
obviously would not be attributable to the preaogdcitation if an “id.” was attached. For
example, in Pl. SMF 9 78, Peoples cites to arceod his technical work restrictions; but the
next four paragraphs, which laatitations to the record, describe events occurring at his
workplace. Plainly, the list of work restrictis noted in Pl. SMF § 78 does not support these
subsequent assertions. And Pesjd Statement of Material Fachlready is riddled with other
obvious “id.” errors, such as the attribution oVl events to a medical diagnosis certificate
that contains no reference to the assertemtsy see Pl. SMF {1 64-67. Accordingly, the Court
declines to attribute Peoplesimsupported factual assertiots the immediately preceding
authorities.



accommodations. Id. No cases are cited, and Peoplly makes a blanket reference to Federal
Rule of Evidence 801. Id.

None of these hearsay exceptions applfesst, the party-oppome admission exception
does not apply, because Peoples is not his own opponent; he cannot invoke Federal Rule of
Evidence 801(d)(2) to admit his own statemenBgcond, Peoples’s argunte that the letters
are evidence of Chrysler's “knowledge,” and #fere fall outside of the hearsay rule, requires
that they were not offered for the truth of the matter asserted in the letters. Accordingly, these
unsworn letters will not be consitkd as evidence of the factglaevents that they describe.

Peoples’s final attempt to admit the contents of the letters is his claim that the letters
“have subsequently been corroborated by Markldra Plaintiff's Union Representative.” PI.
Reply at 3 (citing Aikens Aff.Ex. M to PIl. Reply (Dkt. 47-13)).The cited exhibit, however,
proves no such thing. It neitheeferences Peoples’s letters mefers to any events contained
therein, other than oblique references to the ttaat Peoples was terminated. Furthermore, the
beliefs of Mr. Taylor, which are offered vi®laintiff's counsel's recollection of their
conversation, appear to be hearsay.

Accordingly, this Court declines to consider the inadmissible evidence that Peoples
offered in support of his version oértain facts, and declines to consideany factual assertions
for which Peoples did not provide citation to the record. e Fed. R. Civ. P. 56(c)(3) (“The
court need consider only tlieged materials . . . .").

B. Discrimination Claims

“The PWDCRA substantially mirrors the ADAnd resolution of a plaintiff's ADA claim

will generally, though not always, resolve the pléi's PWDCRA claim.” Donald v. Sybra,

Inc., 667 F.3d 757, 764 (6th Cir. 2012). When rezitharty provides a reas to treat the ADA



and PWDCRA claims different] courts tend to apply ADA psprudence. _See, e.g., id.

(“[Plaintiff] provides no argument as to why whaould treat the claims separately, nor does our
review indicate as much.”). line context of the disability sicrimination claims, neither party
provides an argument that the claims shouldab@lyzed separately, and this Court will apply
ADA jurisprudence to both claims.

The ADA makes it unlawful for an employdo “discriminate against a qualified
individual on the basis of a disability.” 42 UCS.8 12112(a). The statute defines “discriminate”
to include “not making reasonable accommodatmthe known physical . . . limitations of an
otherwise qualified individual with a disabilityinless the employer “can demonstrate that the
accommodation would impose an undue hardship.” 1d. 8§ 12112(b)(5)(A). To provide a
reasonable accommodation, an employer may Qairexl to modify the responsibilities of a
disabled employee’s existing job or transfiee employee to a vacant position with different

responsibilities. _See 29 C.F.R. § 1630)2Kleiber v. Honda of Am. Mfg., 485 F.3d 862, 870

(6th Cir. 2007). If a plaintiff's requested ammmodation is a transfeo a different position,
“employers have a duty to locate [a] suitalgesition....” _Kleiber, 485 F.3d at 870.
“Nonetheless, to overcome summary judgment plaetiff generally mustdentify the specific
job he seeks and demonstrate thastgualified for that position.” Id.

“To recover on a claim for discrimination undbe ADA, a plaintiff must show that he
or she (1) is disabled, (2) [igjtherwise qualified to perforrthe essential functions of the
position, with or without accommodation, and (3) suffered an adverse employment action

because of his or her disatyjl” Ferrari v. Ford Motor Co., 826 F.3d 885, 891 (6th Cir. 2016)

(citing Monette v. Elec. Data Sys. Corp., 90 F13F3, 1178 (6th Cir. 1996 “A plaintiff may

do so by introducing direct evidence of discrimination, including evidence that the employer



relied upon the plaintiff's disability in nkéng its employment decision, or by introducing
indirect evidence of disenination.” 1d. Chrysler arguesdhthe indirect-evidence framework
is sufficient to dispose of Peoples’s claimse ef. Br. at 12-13, and &aes did not object or

otherwise point to any direct evidence of disgnation, see generally Pl. Resp. See, e.g.,

Jenkins v. Plumbers & Pipefitters Union Loddd. 614, 971 F. Supjad 737, 745 (W.D. Tenn.

2013) (“Because [the plaintiff] doe®t allege direct evidence glCourt analyzes his objections

under the McDonnell Douglas burden-shifting framework.”).

The indirect method under the ADA adapte thurden-shifting framework set forth in

McDonnell Douglas Corp. v. Green, 411 U.S. 79273), a Title VII case. Ferrari, 826 F.3d at

891. To proceed on a claim for disability distination under the indirect method, Peoples must
first establish a prima facie case of discriminatoignshowing that (i) he is disabled; (ii) he is
otherwise qualified for the position, with or watlit reasonable accommodation; (iii) he suffered
an adverse employment decision; (iv) the employer knew ordaasdmn to know of his disability;
and (v) the position remained open while the eyt sought other applicants or the disabled
individual was replaced. Id. at 891-892.
i. Prima Facie Case

Chrysler argues that Peoples’s allegatiamsl evidence cannot suffice to establish a

prima facie case of giability discrimination under the ADAnd the PWDCRA. Specifically,

argues Chrysler, Peoplesiscision to leave unexcused means keais not “qualified,” which is

a necessary element of a prima facie casee 8. Br. at 14 (citing Gantt v. Wilson Sporting

Goods, 143 F.3d 1042 (6th Cir. 1998)).

° Chrysler does not challenge astper elements of Peoples’s prifiaaie case. See PI. Br. at 14.
Because of the conclusion reached below caomaegrpretext, however, it is immaterial whether
Peoples established a prima facie case.

10



Peoples’s absences, however, do not inforrethdr he was “qualified” as that term is

used in the_McDonnel Douglas burden-shiftingmework. A court “may not consider the

employer’s alleged non-discriminatory reasdmstaking an adversemployment action when
analyzing the prima facie casBo do so would bypass the burdgméting analysis and deprive
the plaintiff of the opportunity to show th#te non-discriminatory reason was in actuality a

pretext designed to mask discrimination.” I&da. ABF Freight Sys., Inc., 503 F. App’x 323, 333

(6th Cir. 2012). *“[T]he inquiry should focusn criteria such as the plaintiff's education,
experience in the relevant industry, and demonstrated possession of the required general skills.”
Id.

Although Chrysler’s cited cas&antt, does state thata]h employee who cannot meet
the attendance regeiments of the job atsse cannot be considered‘qualified’ individual
protected by the ADA,” 143 F.3d at 1047, that caséisinguishable becaus# the nature of
the Gantt plaintiff's absence. She was not unqualified because of isolated or intermittent finite
absences; rather, she was dednunqualified because (i) her dmchad not released her to
return to work; and (ii) after an entire year'sahce, the plaintiff gaveo indication whether she
ever could return to work. Id. Here, on thbasthand, Peoples claimsathhe would have been
able to return to work imoughly four months.

An unexcused failure to appear for work, however, does establish a legitimate, non-

discriminatory reason for terminating an employ&ee, e.g., Burdett-Foster v. Blue Cross Blue

Shield of Mich., 574 F. App’x 672, 681 (6thrCR014). Here, Peoples had a note from his

physician excusing him from work through Oleer 23, and he did not show up for work on

October 24. Chrysler then galPeoples a letter listing tasks Wweuld have to perform in order

11



to keep his job, and Chrysler af@s he did not perform them. iBhsuffices to shift the burden
back to Peoples to show pretext.
ii. Pretext
To prove pretext, a plaintiff must show “ththe proffered reason either (1) has no basis
in fact, (2) was not thactual reason, or (3) issufficient to explain the employer’s action.” Id.

(quoting Risch v. Royal Oak Poé Dep’t, 581 F.3d 383, 391 (6thrC2009)). “[The first and

third] types of rebuttals arélirect attacks on the crediltyi of the employer’'s proffered

motivation for firing plaintiff and, if shown, provide an evidentiary basis for what the Supreme

Court has termed ‘a suspicion of mendacityManzer v. Diamond Shamrock Chems. Co., 29

F.3d 1078, 1084 (6th Cir. 1994) (quoting St. Mardonor Ctr. v. Hicks, 509 U.S. 502, 510-511

(1993)), overruled in part on other grounds_byigéev. Tower Auto., 579 F.3d 614 (6th Cir.

2009). “[S]uch a showing permits, but does metuire, the factfindeto infer illegal
discrimination from the plaintiff's prima facie caseld. “[E]vidence wthin the first and third

categories is ‘easilyecognizable.”_Smith v. Hinkle Mfg., Inc36 F. App’x 825, 829 (6th Cir.

2002) (quoting Manzer, 29 F.3d at 1084). Peopless not identify which basis for proving
pretext he is using, but his claim that he contplieth the strictures of the 5-day letter invokes

the third method of proving preteXt.

10 Under the first method, “the plaintiff mugresent evidence thatethproffered bases for
discharge never happened.” Smith, 36 F. App’828 (emphasis addedHere, the parties are
in agreement regarding what Peoples did ipaase to the 5-day letter. Likewise, the second
method does not apply. Under that method,

the plaintiff admits the factlibasis underlying the employer’s
proffered explanation and furthadmits that sth conduct could
motivate dismissal. The plaintiff's attack on the credibility of the
proffered explanation is, instead, iadirect one. In such cases, the
plaintiff attempts to indict the credibility of his employer’s
explanation by showing circumstaisce@hich tend to prove that an
illegal motivation was_more likely than that offered by the

12



The third way of showing pretext — thahe employer’'s proffered reasons were
insufficient to motivate the termination — “usualtpnsists of evidence that other employees,
particularly employees not in éhprotected class, were notefil even though they engaged in
conduct substantially identical to that whicle temployer contends motivated its discharge of
the plaintiff.” Smith, 36 F. App’x at 829-83@mphasis added) (quoting Manzer, 29 F.3d at

1084); see also Hedrick v. W. Reserve Care. 365 F.3d 444, 460 (6th Cir. 2004); Johnson v.

Kroger Co., 319 F.3d 858, 866 (6@r. 2003). Plainff points to no other Chrysler employee
who was retained after failing to comply with a 5-day letter.

Although the third method of showing pretext “aBy’ requires a plaitiff to point to a
similarly situated employee, that is not theyomlay of showing that the proffered reason was
insufficient to motivate termination. “[F]or examapl. . . the existence of clear language in an
employee handbook stating that such conduct itegity acceptable in the workplace” might

satisfy the third method. Williams v. Tyco Elec. Corp., 161 F. App’x 526, 533 (6th Cir. 2006);

see also id. at 533 n.4 (“[a] plaifitis not required” to produce @&ence of a similarly situated
coworker).
Here, there was no “clear language” am employee handbook ratifying Peoples’s

conduct. But there was the Sydé&etter, which, if Peoples oaplied with its terms, would

defendant. In other words, thd@aintiff argues that the sheer
weight of the circumstantial evedce of discrimination makes it
“more likely than not” that the employer’s explanation is a pretext,
or coverup.

Manzer, 29 F.3d at 1084 (emphasesriginal). Plaintiff does ncadmit that his conduct “could
motivate dismissal.” _See Williams v. Tyco Elec. Corp., 161 F. App’x 526, 533 n.4 (6th Cir.
2006) (“The difference between methods two andethsethat in the send such, the plaintiff
further admits that the fact®uld ordinarily provide sufficiengrounds for the adverse action,
while in the third, he argudbat they could not.”).

13



undermine Chrysler’s justification @k decision to terminate PeopleShat 5-day l#er directed
Peoples, in pertinent part, to do the following:

[Y]ou are to report to the Plaimployment Office on or before
10/31/2014, unless on or before thiate the Plant Employment
Office receives satisfactory evidence as to the reason for your
absence._If you do not report submit such evidence as directed
above or if you do not promptlyotify the Plant Employment
Office that for a reason beyondwr control, which you must
satisfactorily substantiate, you wewaable to comply with either

of those instructions, your seniority will be terminated.

10/24/2014 Letter, Ex. W to Def. Mot. (emphagislad). Everyone agre#sat, prior to October
31, 2014, Peoples did physically appear at ttentPEmployment Office, but they disagree
whether he left before the purpose of his appearance could be accomplished. Peoples claims that
his appearance proves the complied with the letter, mailg his termination unjustified. See
Pl. Br. at 29; PI. Resp. at 13-15.

Peoples, therefore, must create a fact quesdis to whether he reported to the Plant
Employment Office as requested. This hencardo. Viewing the reporting requirement in
context, the 5-day letter undoubtedigntemplates that the reapit physically appear at the
Plant Employment Office, not just to show h&dé and prove that he still exists, but also to
substantiate his absenc8ee also “Report,” Oxford EnghiDictionary (3d ed. 2009) (defining
“report” as “3c. intr. To compile, present, submit a (formal) report osomething investigated

or assessed.”).

11 Peoples also claims that, during his briefitvio the Plant Employnmé Office, he provided
documentation excusing his continued absenteis fully satisfying the 5-day letter’s
requirements in an alternative way. $8eSMF { 89 (citing Doctor’'s Note, Ek.to Pl. Mot.
(Dkt. 39-9). But as Chrysler pus out, see Def. Resp. at 1He¢ illegible doctds note offered

in support has no bearing on (i) whether Peoples #tdairihe note to Chrysler or (ii) whether it
was “satisfactory.” Peoples, therefore, hassimwn that he submitted the documentation that
the 5-day letter demanded in lieu of his appearance.

14



Although a narrow, contextde reading of the 5-day lett® “reporting” requirement
might yield a definition of theequirement that Peoples compliwith, see, e.g., id. (defining
“report” as “6a. trans. (refl.). Tmform the relevant authority thahe has arrived or is present in
a certain place”), Peoples may not exploit any qumiential ambiguity in order to create a fact
guestion as to pretext.

In Sybrandt v. Home Depot, U.S.A., Inc., 96@3d 553, 561 (6th Cir. 2009), for example,

the employee disagreed with the defendant eyspl regarding the intergtation of a policy;
predictably, under the employseinterpretation, her conduct chaot violated the policy, but
under the employer’s “strict imeretation” of the policy,d. at 560, the employee’s conduct
warranted dismissal. The Sixth Circuit held thhe fact that there might be some ambiguity in
[the employer]'s Code of Condudoes not suffice to create angene issue of material fact
about whether [the employer]'s stated reasonterminating [the employee] was a pretext
designed to mask . . . discrimination.”_Id. atLt58ee also id. (“In sum, [the employee] argues
against what she alleges is an overly strictrpretation of [the employer]’s “no-self-service”
policy. But this is not enough under our precagén At summary judgment on a pretext
inquiry, the burden is on ¢hplaintiff to present evidence suffeit “to allow a reamable jury to

conclude that [the employer]'s policy decisiafas so unreasonable as to be disbelieved,” and

the plaintiff does not carry his kilgn when he presents “no evidence tending to show that [his]
interpretation of the rule is superior” taatiof the employer. _Id. (emphasis added).

Like the plaintiff in Sybrandt, Peoplesagument that he complied with the policy
articulated in the 5-day letter is not supported by evidence sufficient to create a fact question as

to whether Chrysler acted smreasonably, vis-a-vis its own pglicas to be disbelieved. See
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also id. (“[T]here is no evidence that [the @oyer]'s interpretatiorwas objectively wrong or
inconsistent with its prior practice.”).

Similarly, in Marshall v. Belmont Countgoard of Commissioneyd410 F. Supp. 3d 780,

787 (S.D. Ohio 2015), aff'd, 634 F. App'x 574 (6@ir. 2016), the plaitiff's supervisor
recommended to the decision-makénat plaintiff be terminatedue, in part, tdinsubordinate”
behavior. The plaintiff argued, in part, thatr liehavior did not fit within the definition of
“insubordinate” found in the employee handbook arat, ttherefore, the given reasons for her
termination were insufficient to justify it — lieving her of the usdaburden to point to a
similarly situated coworker.__ldat 800. Agreeing that it sha@ukeschew an overly formalistic
approach to the third Manzenethod of showing pretext, the court nevertheless rejected the
plaintiff's argumentreasoning as follows:

Even assuming that the Plaintiff's arguments are correct as a

matter of fact, the Court does not believe they support an inference

of pretext in this case. Notlgnin the record suggests that the

Defendant Commissioners reliesh the formal definitions of

“discipline” ... in terminating the Plaintiffs employment.

Instead, the record demonstrathat Defendants employed those
terms in a colloquial fashion, castent with their common usage.

1d.*> Marshall thus holds that if the employer’s interpretation of its policy is a reasonable one,
the existence of another, begcally correct interpretation od policy does not create a fact
question as to an inference of pretext.

Peoples further alleges that amfehis supervisors, Brad Devinéestified that he did not
even know what other information would have been required” before the meeting at the

Employment Office would have been deemed detep See PIl. Resp. at 14 (citing Devine Dep.

12 Notably, the Sixth Circuit affirmed, statingath“We have independently reviewed the record
in detail, and have carefully considered the briefs submitted by the parties. [W]e detect no error
in the district court’s detailed alysis.” 634 F. App’x at 575.
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Tr. at 42:21-25, Ex. L to Pl. Resp. (Dkt. 4212 The cited portion of Devine’s testimony,
however, does not support Peoplegistention that the meetingtiated by a 5-day letter has no
defined procedures or regements, let alone that it is sufeeit to simply showp and leave.
Rather, Devine acknowledged that an employee wheves that they are @&tled to restrictions
must complete a process in which the plant medical office determines whether the employee
needs restrictions; Devine then conceded that he didn’'t “know all shanih outs of how they
determine when restrictions are required an@mwthey aren’'t.” Devine Dep. Tr. at 42:20-25.
Devine’s lack of familiarity with how the plamedical office makes its medical determinations
does not create a genuine issuenaterial fact as to whether Peegpl by refusing to stay at the
plant medical office until he could been, complied with the 5-day letter.

At this point in the burden-shifting framewk, the burden rests squarely on Peoples “to
produce sufficient evidence from which a reasbagury could inferthat the defendant’'s
legitimate, non-discriminatory reason is pretet.” Williams, 161 F. App’'x at 533. In the
hypothetical example of a “cle@anguage in an employee handbook stating that such conduct is
perfectly acceptable in the worlgale,” the plaintiff survives summary judgment by reference to
the handbook provision’s clarity and force. Heatas not at all “clear’that Peoples’s conduct
was sufficient to comply with the 5-day lettersquirement. In fact, context and common sense
support Chrysler’'s interpretationSimply pointing to the lett& “report” language does not
create an issue of fact. A plaintiff's prefed interpretation of an ambiguous policy is not
enough to show that the employer lacked an honhstly belief in its nondiscriminatory reason.

See, e.q., Sybrandt, 560 F.3d at 561.
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Because Peoples cannot show aujee issue of material faes to pretext, Chrysler is
entitled to summary judgment on Peoplesiscrimination claims under the ADA and
PWDCRA.

C. Retaliation Claims

Peoples’s complaint sheds very little light on the bases for his retaliation claims.
Regarding the ADA, Peoples alleges that Claysladverse employment actions — “including
but not limited to terminating Plaintiff[ ]* — werén retaliation for threatening to file a claim of
discrimination and opposing Deféant's unlawful acts.” _See Compl. 1 40. Regarding the
PWDCRA, Peoples claimed that he was teated “in retaliation for opposing Defendants’
violations of the [PWDCRA].” Id. §46. And, regarding both the PWDCRA and Title VII,
Peoples claims that “Defendant’s conduct Bsgad above constitutes retaliation against the
Plaintiff because he engaged in activities gected by Title VIl and the [PWDCRA]. The stated
reasons for the Defendant’s conduct were not the true reasons, but instead were pretext to hide
the Defendant’s retaliatory animus.” Id. { 48.

Peoples’s response to Chrysler's motiods some much-needed specificity: the
protected activity on which he &@s his retaliation claims occed in October and November
2014, when he protested that the paint seal opgiovas not within e medical restrictions;
and the retaliatory actions included discipliniRgoples for refusing to perform the paint seal
operator job and terminating him. See PI. Resp. at 16.

Regarding Title VII, Chrysler argues that Peoples’s complaint “failed to identify” facts in
support of a retaliation claim under that statutee Bef. Br. at 15-16. Indeed, Title VIl exists to
remedy discrimination on the basis of an indial’s “race, color, religion, sex or national

origin.” 42 U.S.C. § 2000e-2(a). Title VII also has an anti-retaliation provision, which provides
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that “[i]t shall be an unlawfuémployment practice for an emgkr to discriminate against any

of his employees ... because he has oppessd practice_made an unlawful employment

practice by this subchapter....” 42 U.&.C8 2000e-3 (emphasis adfjecf. Clark v. City of

Dublin, Ohio, 178 F. App’x 522, 524 (6th Cir. 2006Jitle VIl does not cover age or disability

discrimination claims. The apppriate remedy for . . . disaliii discrimination claims comes
fromthe ... ADA...."). None of Peopledibngs, including his complaint, identifies any fact
that could support a retaliation afaiunder Title VII when the coref his claims relate only to
disability. And, at the hearing on the instanttimes, Plaintiff’'s counsel was unable to explain
how any of Peoples’s claims — which, with teeception of negligent infliction of emotional
distress, are entirely based on Peoples'saldity — are cognizable under Title VII.
Accordingly, the Title VII retaliation claim is dismissed with prejudice.

The plaintiff bears the initial burden to establa prima facie case of retaliation under
the ADA, “which requires a showing that (1) the plaintiff engaged in activatepted under the
ADA; (2) the employer knew of that activity; )(8he employer took an adverse action against
plaintiff; and (4) there was @ausal connection betwedime protected actity and the adverse

action. Establishing a prima facie case of retialiais a low hurdle.” _Rorrer v. City of Stow,

743 F.3d 1025, 1046 (6th Cir. 2014). “[T]o establéshetaliation claim th plaintiff need not
prove he had a disability . . .Rather, the protected act is the showing of a good-faith request for

reasonable accommodations.” Baker v. WardRepublic Doors, 414 F. App’x 764, 777 n.8

(6th Cir. 2011) (citing Krouse v. Am. Stiezer Co., 126 F.3d 494, 502 (3d Cir. 1997)).

To prove the causal-connection element giriana facie retaliation claim, “a plaintiff
must ‘establish that his or hprotected activity was a but-for csiof the alleged adverse action

by the employer.” _E.E.O.C. v. Ford Mat&o., 782 F.3d 753, 770 (6th Cir. 2015) (ADA)
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(quoting Univ. of Tex. Sw. Med. Ctr. v. Nassd 33 S.Ct. 2517, 2533 (2013) (Title VII)).

Traditionally, it has been held that, without more direct ocurnstantial evidence, temporal
proximity alone may establish a prima facie casg drthe temporal proximity is “very close.”

Barrett v. Lucent Techs., Inc., 36 F. App’'x 8833 (6th Cir. 2002) (qummg Clark Cnty. Sch.

Dist. v. Breeden, 532 U.S. 268, 273 (2001)).

Peoples presents no direcidance of a causal connectiontleen the protected activity
and the adverse employment actions. Peoplesiever, was disciplined for his refusal to
perform the paint seal operator job contempooasly with his alleged protestations that he
could not do the job, making the temporal pnaky between any requested accommodation and

the disciplinary action very clesndeed._See, e.g., Mickey v. Zeidler Tool & Die Co., 516 F.3d

516, 525 (6th Cir. 2008) (lay-off occurring on saaey that employer learned of plaintiff's
EEOC charge was one of “limited number of esisin which court “can infer a causal
connection between the two actions, even [&iffiff] had not presented other evidence of
retaliation”). And not a moht passed between the Octolddr, 2014 protected activity and
Peoples’'s November 13, 2014 termination. The Calierefore, assumes without deciding that

Peoples has cleared tHisw hurdle” and established a prima facie case.

13 This Court assumes dubitante the continuedilitialof the close-temoral-proximity doctrine

in light of the Supreme Courtidecision in Nassar. To wit, Nasser, the Supreme Court opined
in dicta that, under the “lessened causationdstadi that it was rejecting, an employee could
exploit knowledge of an impending adverse employment action by engaging in protected activity
and then crying “retalteon” when the adverse employmesttion immediatelycame to pass.
See 133 S. Ct. at 2532. In Yazdian v. ConM@doscopic Techs., Inc., 793 F.3d 634, 650 (6th
Cir. 2015), the employer invoked thikscussion in_Nassar, raigithe issue whether very close
temporal proximity still suffices to establish catisn in the context of a prima facie case of
retaliation. The Sixth Circuit réfdmed that close temporal prority was relevant to causation,
however, because the plaintiff bedat had produced some eviderthkat the plaintiff's protected
activity was not undertakeio generate a retaliation claim, bostead had also been undertaken
previously. _See id. The same is true hehe; record reflects tha&eoples has engaged in
protected activity prior to that which immetiely preceded his discipline and termination
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After a plaintiff establishes a prima facretaliation claim, the remainder of the

McDonnell-Douglas burden-shiftingnalysis applies. See Rarr@43 F.3d at 1046. Peoples’s

claim fails, however, because he does not ptemadence to rebut Chrysler’'s legitimate, non-
discriminatory reason for its adverse employmastions, thereby creatirg fact question as to
pretext. To demonstrate pretext in this coptéx plaintiff must showboth that the employer’s
proffered reason was not the reahson for its action, and thie employer’s real reason was

unlawful.” Ford Motor Co., 782 F.3d at 767 (emasis in original). “To avoid summary

judgment, then, the [plaintiff] must present eande from which a reasonable jury could find
that poor performance was not the real reasonttaidefendant] terminated [the plaintiff], and
that unlawful retaliatiomn fact was.” 1d.

The only evidence Peoples atte to establish his primiacie case ofetaliation was
temporal proximity. But, at the pretext stageniporal proximity is insufficient in and of itself
to establish that the employsrhondiscriminatory reason for discharging an employee was in

fact pretextual.”_Skrjanc v. Great Lakesw&w Serv. Co., 272 F.3d 309, 317 (6th Cir. 2001); see

also Ford Motor Co., 782 F.3d at 767 (“[T]emporal proximity cannot be the sole basis for finding

pretext.” (quoting_Donald v. Sybra, Inc667 F.3d 757, 763 (6th €i2012)); Pettit v.

Steppingstone, Ctr. for the Potentiallyftéd, 429 F. App’x 524, 88 536 (6th Cir. 2011)

(“[E]Jvidence of causal connection tite prima facie stage is oftenopative of pretext also . . . .
However, that evidence may be insufficientansting alone, to raisa genuine issue as to

pretext. ... Temporal proximity is insufficietat carry this burden.”). Because Peoples offers

(including, but not limited to, #2012 EEOC charge). The Counged not resolve this issue,
however, because its resolution does not affectitimate conclusion that Peoples cannot create
a fact question whether Chrysler’s explaordg for its actionsvere pretextual.
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no other admissible evidence to rebut Chryslaexxplanation for & decisions, summary
judgment is appropriate.

Moreover, apart from his physical restrigis, Peoples admitted that he had no idea how
to perform the Paint Shop job, see PI. Dep. Tri&t:2-7 (recounting stament to supervisor
that “I do not know the job, Amen. | cannot beéactomplete the job, Amen. And if you put me
on the line is gonna go down, because everyone over here knows | don’t know this job.”), and he
maintained — falsely — that he had not bé&ened for it,_id. at 183:1-17, 184:2-11 (admitting
that he had been practicing on a “dummy door” flmur days but assemg that this was not
training)}* Peoples’s own testimony, glefore, establishes thétiere was an independently
sufficient cause for his disciplinethe fact that he lackeddlknowledge, not just the physical
ability, to do his job when management hagkmhed his training sufficient. Plaintiff even
recounts predicting that the assembly line wlobdve to be shut down “because” he did not

know how to perform th@b. 1d. at 184:2-7.

14 To the extent that Peoples wished to arguethigalack of training itselivas part of Chrysler’s
retaliatory scheme (i.e., to set him up for failspethat it could discipline him), this argument
fails. The complaint certainly offers no hint as to this theory, as the complaint entirely fails to
mention anything about the Octali#)14 discipline, let alone its otext. Likewise, Peoples’s
Counter-Statement of Material Facts eschews this theory, insteadtattyithe assembly-line
stoppage solely to his medical restrictions. Se®E$p. at 9; see algh at 18. The only place

that this argument appears is in the 2015 EEQ#geh which stated that “I was disciplined due

to my inability to do a job that | was placed oftheut adequate training to perform because of
my work restrictions due to my disability.2015 EEOC Charge (Dk87-29); see also id. (“I
believe that | was being retaka against by being disciplinedthout training . . . .”).

Notwithstanding whether Peoples forfeited this theory, the argument fails on the briefs
submitted. Chrysler cited to admissible evicershowing that (i) Peoples trained for this
position for four days; and (ii) employees typicdiarn this task in one to two days. See Def.
SMF 9§ 17. Peoples cites noidgence in rebuttal, and, ireviewing Peoples’s deposition
testimony, the Court only discovered his conctystestimony reflectinghis belief that the
training he received was not, in fact, trami See Pl. Dep. Tr. at 183:1-17, 184:2-11.
Accordingly, there is no questiarf material fact whether Pe@d was adequately trained.
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Accordingly, no reasonable jury could fincathperformance was ntite real reason for
disciplining Peoples. And, evabsent the evidence of Peopleg&formance issues, Peoples
did not carry his burden to rebut Chrysledsgitimate, non-discriminatory reasons for
disciplining and terminating him. Furthermoreg tleasons given for termination (i.e., failure to
attend work and failure to comply with the 5-day letter) were wholly unrelated to the assembly-
line shutdown and subsequent discipline. Thereo indication in the record that the written
warning issued to Peoples played a role in the issuance of the 5-day letter or Peoples’'s
termination, and Peoples points to no other@&w@ tending to connect the termination decision
— the true adverse employment actioa- to a retaliatory motive. All of Peoples’s testimony in
support of his retaliation claim amnts to a mere guess thatr@ier acted unlawfully. _See
generally Pl. Dep. Tr. at 176-184Accordingly, Peoples cannogbut Chrysler's reasons for
disciplining and terminating him, and Chrysisrentitled to summary judgment on Peoples’s
retaliation claimg®

D. “Interactive Process” Claim

While attempting to rebut Chrysler’s retaitat arguments, Peoples argued that Chrysler

failed in its duty to engage in an “informatteractive process with the employee” to properly

15 In the ADA context, “[d]iscipline can cotigite an adverse employment action if it is a
materially adverse change in the terms aadddions of [plaintiff's] employment” or “when
disciplinary write-ups affect an employee’s ogdpoity for promotion and pay raises, and may
place an employee on probationRose v. Buckeye Telesystem, Inc., 181 F. Supp. 2d 772, 776
(N.D. Ohio 2001) (citing Hollins v. Atl. 6., 188 F.3d 652, 662 (6th Cir. 1999); Cunningham v.
Kansas City Star Co., 995 F.Supp. 1010, 1025)(W0.1998); Duran v. N.M. Dep’t of Labor,
143 F.Supp.2d 1278, 1285 (D.N.M. 2001)). Peoplessdmt explain why the written warning

he received on October 21, 2014, rises tdekel of an adverse employment action.

16 Chrysler also advanced the separate argtimen, unlike under the ADA, a request for an
accommodation is not a protected activity unitier PWDCRA against which an employer can
retaliate. _See Def. Br. at 1¥.8. Because Chrysler is entitled to summary judgment on the
PWDCRA claims for the same reasons that gntitled to summary judgment on the ADA and
Title VII claims, the Court decles to reach this argument.
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apply an accommodation. See PIl. Resp. dcitihg Kleiber v. Hona of Am. Mfg., 485 F.3d

862, 868 (6th Cir. 2007)). The purpose of thienactive process is tbdentify the precise
limitations resulting from the disability and potial reasonable accommodations that could
overcome those limitations.” Kleiber, 485 F&d871. “Although mandatory, failure to engage
in the interactive process is grdn independent violation oféPADA if the plaintiff establishes

a prima facie showing that Ipgoposed a reasonable accommauati Rorrer, 743 F.3d at 1041

(emphasis added); see also Keith v. Cmtly.Oakland, 703 F.3d 18, 923 (6th Cir. 2013)

(“individualized inquiry” is “threshold matter,” discussed prior to the “otherwise qualified”
element of a prima facie case). “[T]he intenaetprocess is mandatorgnd both parties have a
duty to participate in good faith.” _Kleiber, 4853d at 871 (emphasis adtje “If this process
fails to lead to reasonable accommodation efdisabled employee’s limitations, responsibility
will lie with the party thataused the breakdown.” Id.

The totality of the October and November 2@i#4nts establishes that Chrysler made an
effort to engage in the intarve process and that Peopleas the cause of its breakdown.
Chrysler submitted evidence of its understandingasared at the time that Peoples first reported
to the paint shop, thatdhpaint seal operatgob was within Peoples'sestrictions. _See Devine
Dep. Tr., Ex. T to Def. Mot., at 925-95:5 (paint seal operator jéfit the restrictions that Mr.
Peoples had when he reinstated”). Peopktfieel that he requested an accommodation, which
he claims was “supported by medical evidencBl! Resp. at 9, 18 (aitg PI. Dep. Tr. at 178-
183). Peoples’s cited testimony, however, otlgves that, days later, when it came time to
move from the practice area to thesembly line, he claimed tha} fie could not bend to do the
job; but, in any case, (ii) head no idea how to do the job. Sele Dep. Tr. at 183. Plaintiff

does not rebut Defendant’'s evidence that thle yas already certified to be within his
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restrictions; Plaintiff at no point provides atiedical evidence” that the job was not within his
restrictions,_see PIl. Dep. Tat 182:7-15 (admitting that it hatbt been medically determined
that he could not do the paint segkerator job); and Plaintiff hamt shown that he requested, let
alone proposed, any accommodation.

Moreover, after Peoples lethe paint shop, he acknowlges that Chrysler did re-
examine whether the job was withhis restrictions. _See PDep. Tr. at 181:8-24; see also
Kleiber, 485 F.3d at 872 (employer visit to pl#itg work station on prodction line “to try and
identify appropriate jobs” for plaintiff undercytlaintiff's accusation of employer’'s bad-faith
participation in interactive process). The only reason this examination did not become
“interactive” was Peoples’s abrugéparture and his failure to colafe a visit required by his 5-
day letter. _See alsbevine Dep. Tr., Ex. T to Def. Mgtat 125:9-12 (*A. The walk-through
was scheduled before the ambulance incident. V@as [Peoples] supposéd be there at the
walk-through? A. Yes.”).

In conclusion, Peoples’s interactive-procelssm is no defense to summary judgment for
three reasons, each of which are independentlittathe claim: (i) Peoples never identified an
interactive-process claim in his complaint; @ did not propose r@asonable accommodation,
see Rorrer, 743 F.3d at 1041; giig) Peoples himself causeddtbreakdown of an interactive
process.

E. Hostile Work Environment Claims

In Count VI, Peoples claims that he wasbjected to a “hostile and abusive working
environment in violation of Title W and the PWDCRA.” Compl. { 50.

i. Title VIl hostile work environment claim
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Chrysler argues that Title VII claims, innpaular, must be included in an EEOC charge

and described with particularity. Def. Br.1&-19 (citing_Younnis v. Piractle Airlines, Inc., 610

F.3d 359, 361 (6th Cir. 2010)). Here, Peopl&945 EEOC charge — which he filed after he
was terminated — did not mention anything abautostile work environent or Title VII; it
simply noted a previous chargettwas brought, in part, under TiN&l, and it did not indicate
anything related to a hostile wodnvironment. _Id. at 19. Fir, nothing in the 2015 Charge
would lead the EEOC to expand its invediigia to include such a claim._Id.

Peoples responds that his 2015 EEOC chargdfisient, claiming that he “incorporated,
by reference, as shorthand to those eveahts,facts from his 201EEOC charge, where he
alleged [a] hostile working environment basechandisability amongst other things.” Pl. Resp.

at 19. Plaintiff further argues that, undertiNaal Railroad Passenger Corp. v. Morgan, 536 U.S.

101 (2002), a court may consider acts outside ostidu@itory limitations period if a series of acts
creating a hostile work environment, whichllectively constitute one unlawful employment
practice, continued into the limitatis period._See Pl. Resp. at 20.

Chrysler is correct; Peoples fil to exhaust his administrativemedies with respect to a
Title VII hostile work environmeinclaim. “As a general rule, &itle VII plaintiff cannot bring
claims in a lawsuit that were not includedhis EEOC charge.”_dunis, 610 F.3d at 361; see
also id. at 362 (“The problem in this case iattim his EEOC filing, [Plaintiff] did not allege a
claim of hostile work environment, and he citeay discrete acts of alleged discrimination.”).
That said, courts may consider claims thatraesonably related to, or grow out of, the factual

allegations in the EEOC charge. See Randulgbhio Dep'’t of Youth Servs., 453 F.3d 724, 732

(6th Cir. 2006). As a result, “whe[n] factslated with respect tohe charged claim would
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prompt the EEOC to investigateddferent, uncharged claim, thegohtiff is not precluded from

bringing suit on that claim.”_Davis v. Sodexho, 157 F.3d 460, 463 (6th Cir. 1998).

The narrative portion of Peoples’sIZEEOC charge states, in full:

In June 2010, | began employment with the above-named
employer and was last employed as an Assembler. | am an
individual covered under the [ADA].

In June 2012, | filed an EEOC Charge, . . . based on T-7 [i.e., Title
VII], and the ADA.

On or about October 22, 2014,was disciplined due to my

inability to do a job that | was ated on without adequate training

to perform because of my work rastions due to my disability.

On October 22, 2014 thru February 2, 2015, my physician placed

me on a medical leave due to nuysability. On or about

November 25, 2015 [sic; 2014], éaeived communication from

my benefits office, indicating thdatwas terminated on November

7, 2014. Therefore, | am discharged without benefits.

| believe that | was retaliated @igst by being disciplined without

training, denied a reasonable accommodation, and discharged due

to my disability, in violation offitle | of the [ADA], as amended.
See 2015 EEOC Charge. The charge claimstheabffending conduct took place starting on
October 22, 2014, at the “earliest.” Id.

Peoples’s 2015 EEOC charge is explicithufided upon a discrete event that occurred

“[o]n or about October 22, 2014,” and no earli¢fT]he inclusion in an EEOC charge of a
discrete act or acts, standing alone, is insufficient to establish a hostile-work-environment claim
for purposes of exhaustion unleb® allegations in the complaint can be reasonably inferred
from the facts alleged in the charge.” Younnis, 610 F.3d at 362. Although it mentions the 2012
EEOC charge, the 2015 charge does not purpdiintmrporate” the allegations made therein;
even assuming that a thorough istigation of the 2015 charge wdutause the ingtigator to
review the 2012 charge, the 2015adie lacks a single indicati that the two are related.

Indeed, unlike the 2012 chargbe 2015 charge does not even invdkiée VII. The discussion
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of the 2014 events does not imply, even weakly, tthage events are part of a pattern stretching
back to 2012.

Furthermore, as noted above, Title VII exists to remedy discrimination on the basis of an
individual’s “race, color, religionsex or national origin.” 42 U.S.C. § 2000e-2(a). Hostile work
environment claims premised upon the pléfistidisability may be brought under the ADA.

See, e.g., Hardenburg v. Dunham’s Athleessorp., 963 F. Supp. 2d 693, 707 (E.D. Mich.

2013); see also 162 A.L.R. F&D3 (identifying distinction keveen Title VII and ADA hostile
work environment claims). This cements the Court’s conslan that the 2015 charge, which
failed to tick the boxes for “race,” “color,” “relign,” “sex,” or “national origin,”_see 2015
EEOC Charge, stood no chance of alerting awestigator to a Title VII hostile work
environment claim.

Finally, Peoples’s citation to Morgan is nmiasped. _Morgan was not an exhaustion case.
Rather, it had to do with whether a hostile werlvironment claim was timely: if a hostile work
environment occurred over a time period spantivegbeginning of th800-day period covered
by an EEOC charge under Title VII, a plainifbtentially can recovdor pre-limitations-period
acts._ See Morgan, 536 U.S. at 128 ¢harge alleging a hostile wodavironment claim . . . will
not be time barred so long as all acts which titute the claim are part of the same unlawful
employment practice and at leaste act falls within the time ped.”). Here, timeliness is not
at issue. At issue is whether the 2015 EE®@tained sufficient information to put the EEOC
on notice as to Peoples’s hostile work environh@aim. For the reasons stated above, it did

not, and Morgan does notaige this result.
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ii. PWDCRA hostile work environment claim'’

The elements of a claim for hostile wakvironment under Michan’s PWDCRA are as
follows: (i) the employee belonged to a patd group; (i) the employee was subjected to
communication or conduct on the basis of thetgmted status; (iii) the conduct was unwelcome;
(iv) the unwelcome conduct or communication (aswatended to or inaict did substantially
interfere with the employee’s employment o} (beated an intimidating, hostile, or offensive

work environment; and (v) resporatesuperior. _Mazur v. Wal-Mart Stores, Inc., 250 F. Appx

120, 127-128 (6th Cir. 2007). “In order to establish a hostile work environment [under the
PWDCRA], courts ask ‘whether a reasonablespe, in the totality ofcircumstances, would
have perceived the conduct atus as substantially interferingth the plaintiff's employment
or having the purpose or effeot creating an intimidating, hostil or offensive employment

environment.””_Id. (quoting Quinto v. Css & Peters Co., 547 N.W.2d 314, 320 (Mich. 1996)).

“Courts must examine the frequency of the dmanatory conduct; its severity; whether it is
physically threatening or humiliating, or a meféensive utterance; and whether it unreasonably
interferes with an employee’s woperformance.”_Id. “[T]he issuis not whether each incident

of harassment standing alone is sufficient to sustain the cause of action in a hostile environment
case, but whether — taken together — the reported incidents make out such a case.” Williams v.

Gen. Motors Corp., 187 F.3d 553, 562 (6th Cir.1999xourt “borrows federal law to analyze a

claim” of hostile work environment broughinder the PWDCRA. _ Notarnicola v. Johnson

Controls Inc., No. 12-11331, 2014 WL 1304591, at(BBD. Mich. Mar. 28, 2014) (citing

17 Although Count VI of the complaint allegea hostile work environment under both the
PWDCRA and Title VII,_see Compl. {50, thportion of Chrysler's brief names only the
PWDCRA and interchangeably cites federal andhijan state authority. See Def. Br. at 19,
20-23. In its reply brief, Chgler attempts to extend theseguments to Peoples’s federal
claims, but it identifies the ADA, not TélVIl. See Def. Reply at 5 (Dkt. 44).
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Smoyer v. Dep'’t of Corr., No. 223043, 200L 1512064, at *6 (Mich. Ct. App. Nov. 27,

2001)).

Chrysler speculates as to ialn portions of Peoples’s deposition might serve as evidence
of a hostile work Bvironment. _See Def. Br. at 21. Thmludes (i) violationf his rotational
rights under a collective bargaining agreemét,Dep. Tr. at 171-173;i}ibeing told by co-
workers that he is not wanted the team, or being told, “you doiave restrictions,” id. at 106-
107, 113; (iii)) unjust discipline iwviolation of the collective bigaining agreement, id. at 172-
173; (iv) threats to fire himdi at 172; (v) inactioras to Peoples’s comptas, id. at 173; and
(vi) “forcing” Peoples to go to thelant medical office, id. at 109.

Peoples did not argue that Chers$ list was incomplete. S&d. Resp. at 21-22. In fact,
Peoples’s response defends his hostile wokkr@mment claim based upon even fewer events,
limited to: (i) the 2011 and 2012 intemgonal altercations, id. at 22; (ii) placement at the paint
shop “against the recommendation of [Chrysledsin physician,”_id.; and (iii) the events
surrounding the October 2014 assembly-line dbwh, id. (“Defendant ficed Plaintiff to
perform work outside of his meddil restrictions and threatened to discipline him if he did not
perform the task despite Plaintiff's protest that thsk was not within himedical restrictions.”).

Peoples fails to produce any admissible er@k supporting his claithat his placement
at the paint shop contributed to a hostile werlwironment based on his disability. As noted
above, see note 3, supra, Chrysler provided Peaytbsa choice to work elsewhere, but he
opted for the paint shop position. It was Peopies,Chrysler, who rejected a reassignment that
would have complied with the IME’s recommendatibat Peoples be assigned to a facility other

than the SHAP campus.
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Nor could the events surrounding the @r 2014 assembly-line shutdown support a
fact question as to a hostile work environmentelaased on disability. In Michigan, comments
offered in support of a hostile work environmefdim must somehow rdkato the plaintiff's

protected status. See Corley v. Detroit 8dEduc., 681 N.W.2d 342, 346 (Mich. 2004) (hostile

work environment claim based upon sexual harassment fails because “[v]erbal or physical

conduct that is not sexual in nature is not sekasassment”); Watz v. Wal-Mart Stores E., LP,

No. 320883, 2015 WL 2329076, at *4 (Mich. Gpp. May 14, 2015) (“[B]y analogy [to
Corley], in order for plaintiff to estabhsa hostile work environment claim based on his
disability, he was required to present evidethe the conduct and communications on which he
relied to establish his claim pertained to hisathility.”), appeal denied, 871 N.W.2d 189 (Mich.
2015)). Peoples freely admitted that, in additiohisobelief that the job did not comply with his
unsubstantiated medical restrictiphe had no idea hot perform the job.See, e.g., Pl. Dep.
Tr. at 184:2-7. Peoplessupervisors’ comments, as Peagplecalls them, lack any indication
that they were spurred by his disability and emérely consistent withis lack of knowledge as
to the job; neither the comments nor Chrysleiégision to discipline Peoples could support an
inference that Peoples’s disabilityas a factor in the disciplinadecision. _See PI. Dep. Tr. at
180:18-19 (“From what | recall, Amen said thdt you cannot do the job that | am requesting
for you to do, you will be fired.”),_id. at 183:2P3 (“Amen came up to me and ordered me to
get on [the assembly] line, which | had never beerithe assembly] line dhat point. And he
demanded that | do that job andoknhow to complete it . . .).id. at 184:2-7 (“He demanded
that | do the job on [the asselybline although | had never bedrained on [the assembly] line

to do the job.”).
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Having determined that neither the reassignment to the paint shop nor the October 2014
incident contribute any question faict to Plaintiff's hostile work environment claim, the Court
returns to the August 2011 and May 2012 assa@tstysler argues that claims based on these
assaults are time-barred under the PWDCRA, bedhegepredated the complaint by more than
three years and “Michigan does not have atiooing violations’ doctrie extending limitations

periods.” Def. Br. at 21 & n.11 (citing Gawg Macomb Cnty. Cmty. Ment Health Servs., 696

N.W.2d 646 (Mich. 2005)). Although Chryslerdsrrect that Peoples may not recover damages
attributable to pre-Novembet012 conduct, such conduct mbg considered as “background
information” in evaluating whether Peoples hasated a question of fact as to his hostile work

environment claim. _See Campbell v. Hunfa@rvs. Dep’t, 780 N.W.2d 586, 592 (Mich. Ct.

App. 2009). However, the paint shop reassignraadtthe October 2014 ir@nt, considered in
the aggregate, do not suggest that a fact questald exist as to a hostile work environment;
the 2011 and 2012 assaults are “background” to nothing at all. And thiéndache assaults
were temporally removed from the alleged theswork environment reduces their value as

background evidence. See, e.q., Barrett virdol Corp., 556 F.3d 50 519 (6th Cir. 2009)

(“[W]hile it may be considered as ‘background evicenit is too far remaved in time from the
other incidents alleged by [thplaintiff] to be part of ‘he same actionable hostile work
environment practice’ at issue here.”).

Finally, in addition to its urebutted innocuous explai@ns for the alleged conduct
underlying the hostile work environment claim, Ciley argues, simply, that “[tlhese incidents
do not rise to the level of objectively offensjvsevere or pervasive communications based on
Plaintiff's claimed disability.” D& Br. at 21. A plaitiff must create a fact question concerning

whether the alleged abuse was “severe or peevanough to create ambjectively hostile or
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abusive work environment — an environment thateasonable person would find hostile or

abusive.” _Harris v. Forklift Sys., Inc510 U.S. 17, 21-22 (1993). Summary judgment is

appropriate only if the evahce is so one-sided that ther@dsgenuine issue of material fact as

to whether there was a hostile work environmefibeita v. TransamMailings, Inc., 159 F.3d

246, 250 (6th Cir.1998).

Even if true, the proffered tableau of Chryseffenses — i.e., one instance of criticism
and discipline (which, apparentlwas justified, and, even if unfifeed, cannot be described as
severe, pervasive, hostile, dnusive) and Peoples’s own choicentork at the paint shop instead
of leaving the SHAP campus for a different piosi — would not, as a matter of law, permit any
reasonable jury to find in favor of Peoplem his hostile work environment claim.
“Conversations between an employee and his superiors about his performance does not
constitute harassment simply because theyecdlis employee distress,” particularly when
“[tlhere is no evignce that [the plaintifff was ridiculed or insdtdecause of his medical

condition.” Plautz v. Potter, 156 F. App’x 812, 8@ih Cir. 2005) (quoting Keever v. City of

Middletown, 145 F.3d 809, 813 (6th Cir. 1998)).

F. Negligent Infliction of Emotional Distress

Finally, Chrysler seeks dismissal of Couwfil, which claims that Chrysler's alleged
conduct caused Peoples to suffer emotionalpdmysical distress, see Compl. 14 51-55.

In Michigan, the Worker’s Disability Congmsation Act (“WDCA”) is the exclusive

remedy for any personal injury claim againse’snemployer. _See Heasy. Ashland Oil, Inc.,

642 N.W.2d 330, 335 (Mich. 2002) (“[P]laintiffs’ @im against [the employer] for negligent
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infliction of emotional distress is barrely the exclusive remedy provision of the
WDCA ....")18

Peoples’s negligent infliction of emotional distress claim, therefore, is dismissed with
prejudice.

G. Plaintiff's Motion for Partial Summary Judgment

Peoples’s motion for partial summary judgmébdkt. 38) only soughjudgment in his
favor on Counts | and Il (ADA disonination and retaliation, resptively). The arguments and
evidence cited in support of this motion were consideredanptieceding analysis. Because
Chrysler has shown that it is entitled $ammary judgment on these two counts, Peoples’s
motion is denied as moot.

V. CONCLUSION

For the foregoing reasons, Defendant Chrislerotion for summary judgment (Dkt. 37)

is granted, and Plaintiff Peoples’s motion fortf@ summary judgment (Dkt. 38) is denied. A

separate judgment will enter.

SO ORDERED.
Dated: May 24, 2017 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing domtmeas served upon counsel of record and
any unrepresented parties via the Court's ECFeBy$b their respective email or First Class
U.S. mail addresses disclosed onNlmtice of Electronic Filing on May 24, 2017.

s/KarriSandusky
Case Manager

18 Because the WDCA'’s exclusive remedy pramisisettles this issue, the Court takes no
position on the parties’ dispute whet this cause of action is gnavailable to a plaintiff who
witnessed an injury befall certain third pams, see Def. Br. at 2#]. Resp. at 23.
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