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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

OLIN CLARK and
CHRIS CLARK,
Case No. 2:15-cv-14041
Plaintiffs, Honorable Laurie J. Michelson

V.

GILBERTO OLIVIERA,

JAMES HANSON,

ANDREW HAYES,

MICHIGAN DEPARTMENT OF STATE
POLICE,

Defendants.

OPINION AND ORDER GRANTING DEFENDAN TS’ MOTION TO DISMISS [12]

In November 2013, Plaintiff Olin Clarkgriving in snowy conditns, collided with
Defendant Gilberto Oliviera’s police cruiseDefendant James Hanson investigated and
concluded in his report that Olimas at fault. Olin and his father, Plaintiff Chris Clark, maintain
otherwise. And they believe thtdte erroneous at-fault deterration is, or soon will, adversely
affect them. For example, they fear harmQbn’s reputation and increased costs for auto
insurance. The Clarks thus filed this lawsuilegihg that the erroneous police report has caused
violations of their rights under the Constitutiorhey ask this Court to issue an injunction to
correct the report and to declare unconstitutidhalstate process for contesting insurance rate
increases.

Defendants have moved for dismissal oniaugs grounds. (R. 12.) Having reviewed the
parties’ briefs, the Court will forgo oral argumegeeE.D. Mich. LR 7.1(f). For the reasons set

out below, the Court finds thatlacks subject-matter jurisdiction over the Clarks’ claims against
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the Michigan Department dbtate Police and over their ¢fes based on Olin’s blemished
driving record. As for the Clarks’ claim th&lichigan provides constitutionally inadequate
procedures for challenging insace rate increases, the Counds$ that claim implausible. As
such, the Court will GRANT Defendants’ motion.

l.

Given the nature of Defendants’ motiothe Court presents the non-conclusory
allegations of the Clarks’ amended complaint as faee Ashcroft v. Igbab56 U.S. 662, 677
(2009);Lujan v. Defs. of Wildlife504 U.S. 555, 561 (1992).

On November 13, 2013, Olin Clark was dnigiwestbound on 1-96 in Livingston County,
Michigan. (R. 11, PID 42 § 11.) The driving cdiwhs were poor: snow was falling heavily with
a “major accumulation of sw” already on the highway.ld. 12.) Olin was driving in
“approximately the left lane,” @hahead of Olin on the left was a vehicle that had slid off the
road. See id.q1 13, 14.) Michigan Staf€rooper Gilberto Oliveiraywho had been driving in
“approximately the center lane,” apparentlywsthe disabled vehicle and “moved left into”
Olin’s “right of way[.]” (See idf 15.) Olin “immediately” appli@ his breaks, but he “was unable
to stop due to the infringement of his right ofyjwand struck the right rear corner of Oliveira’s
patrol car.” (d. 1 15, 18.) Defendant Andrew Hayets@aa state trooper) was a passenger in
Oliveira’s car. (d. 1 19.)

Michigan State Trooper James Hanson investid the acciden{R. 11, PID 42 1 20.)
Hanson’s report contained a number of errorsuhiolg that the “Crash Type” indicated a rear
end collision instead of a right-of-way inigement; that Oliveira’$Hazardous Action” was
“None”; that Clark’s “Hazardous Action” was “spetmb fast”; that thenarrative portion of the

report claimed that Oliveira’s car was stationary at the time of collision (when in fact it was



moving); and that the narrative sdltht Clark had “lost controlprior to the cdision. (R. 11,
PID 43-44; R. 27, PID 229-30.) Hanson neither ingeved Olin nor the passenger in Olin’s
vehicle in preparing his report. (R. 11, PID 45 { 27.)

In February 2014, apparently having reviewt@ video from Oliveira’s patrol car
(which the Clarks maintain shewhat Oliveira’s car was not stationary at the time of collision
but instead moving from right to left), @éhClarks’ lawyer sent an employee misconduct
complaint to the Professional Standards Seabtibthe Michigan Department of State Police,
outlining the errors in Hanson'’s report. (R. 11, PID 44 § 23-25.)

A lieutenant with the Professional Standardsti®e responded to éhClarks via letter,
agreeing with the Clarks to the extent that sommomcorrections . . . needed to be made on the
UD-10 [report].” (R. 27, PID 238.) These inded changing the number of lanes on 1-96 (2
changed to 3), the directiarf travel on the highway (eastbound changed to westbound), and
Oliveira’s status at the time of collision ¢pped changed to slowing or stopping). (R. 27, PID
238.) But the letter also statétlhave reviewed the applicabjmlice reports and, in conjunction
with other state police commandehsave determined that Mr. &k was properly listed as the,
[sic] at fault driver, in the traffic crash.1d.)

In late March 2014, the Clarks’ lawyer sentter to the Michigaepartment of State
Police Commander, asking that the UD-10 reporfupther corrected and &l “the troopers be
disciplined for their false statements.” (R. P1D 45 § 29.) A captain replied that they would
make no further corrections to the report and they would take no disciplinary action against
the troopers.I¢. 1 30.)

The Clarks’ counsel also contacted thecMgan Department of State asking that

department to correct Olin’s driving reco(®. 11, PID 46 1 32.) The Department informed the



Clarks that the only way that his drivinggcord could be changed was if the Michigan
Department of State Police submitted an amended refubr{. 33.)

Having not received the relief m®ught from either the State Police or the Department of
State, Olin and his father, ChrClark, filed this lawsuit against the Michigan Department of
State Police, Oliveira, Hayes, and Hanson. ilowned and insured the vehicle Olin was
driving. (SeeR. 27, PID 201.)) Although their amended cdant is not a model of clarity, it
appears that the Clarks believe they have been injured in four ways: that the “at-fault”
designation on Olin’s drivig record may result in harm tdi®s reputation, that the at-fault
designation may affect Olin’s driving privilegethat the lessor of Olaeira’s patrol car has
demanded payment for the damage to the carratdheir insurance costs have risen or may
rise. SeeR. 11, PID 45 § 30; R. 11, PID 46 { 3®;27, PID 197-98, 206, 210.) The Clarks ask
this Court to remedy these harms in two ways: by “enjoining Michigan State Police from
maintaining the false and inaccurate reportudeig, but not limited to, preparing a corrected
report and submitting it to the Michigan Department of State Police and its lessor” and by
declaring a number of &e laws pertaining to ¢hprocess of challengingsurance rates to be
unconstitutional or inadequate. (R. 11, PID 51.)

I.

Before turning to the merits, the Court mudtlieess two issues that pertain to its subject-

matter jurisdiction: sovereign immunity anat@larks’ standing to pursue certain claims.
A.
“[T]he Eleventh Amendment is a true jsdictional bar that aurts can—but are not

required to—raissua spontet any stage in litigation, and, oneésed as a jurisdictional defect,

! Plaintiffs’ amended complaint asks foonetary damages as well (R. 11, PID 51), but
they have since abandoned their request for that rekeR( 27, PID 216, 223 & n.3).
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must be decided before the meritrissell v. Lundergan-Grimeg84 F.3d 1037, 1046 (6th Cir.

2015). Here, the Michigan Departmeof State Police asserts Eégth Amendment, or perhaps
more precisely, sovereign immunity. (R. 1R|D 77-79.) Having considered the parties’
positions, the Court finds it lacks jurisdiction over the Department.

This Court has previously fourtat the Michigan Departmenf State Police is part of
the State of Michigan for purposes of state sovereign immudrgwford v. Michigan Police
No. 13-CV-11551, 2014 WL 103562, at *2 (E.D.d¥li Dec. 18, 2014) (Michelson, Jigport
and recommendation adopted 2§14 WL 103562 (E.D. Mich. 8a10, 2014) (Murphy, J.). And
the doctrine of state sovereigmmunity “deprives federal courtsf subject-matter jurisdiction
when a citizen sues his own State unless thge Svaives its immunity or Congress abrogates
that sovereign immunity.Russell 784 F.3d at 1046 (citin@ennhurst State Sch. & Hosp. v.
Halderman 465 U.S. 89, 98-100 (1984)). The State otitgan has not waed its sovereign
immunity and, in enacting 42 U.S.C. 8§ 1983, Congress did not abrogatawtford, 2014 WL
103562, at *2. And the jurisdictional bar of sovgreimmunity applies regdless of the nature
of the relief soughtPennhurst465 U.S. at 100-01.

That would be the end of the matter, except the Clarks argue that their claim against
the Department falls under the exception to sovereign immunity creaedparte Young209
U.S. 123 (1908). (R. 27, PID 223-25.) Und@ung a state official may (generally speaking) be
sued for prospective, injunctive reli€ee Pennhurstt65 U.S. at 10Zisher v. Overton124 F.
App’x 325, 328 (6th Cir. 2005). The Clarks argue thairecisely the religthey seek against the
Department in this case. (R. 27, PID 224.)

The problem with the Clarks’ assertion e parte Youngs that instead of suing some

Department official, they have sued the Departnitself. And while this would seem to make



little practical difference given that any injunctiagainst the head of the Department in his or
her official capacity would have the sameeeffas an injunction against the Department,
Russell 784 F.3d at 1046 (providing that a suit againsatesifficial in his offcial capacity is “a
suit against the State itself”), it ignores the theoryfofing “The theory of the case was that [a
state’s] unconstitutional enactment is ‘void’ and therefore does not ‘impart to [the officer] any
immunity from responsibility to theupreme authority of the United StatesPénnhurst 465
U.S. at 102 (quotingyoung 209 U.S. at 160). Since the statauld not authorize the officer’'s
unconstitutional action, “the officer was ‘strippedto$ official or representative character and
[was] subjected to the consequesf his official conduct.”d. (quoting Young 209 U.S. at
160); see also Michigan Corr. Org. v. Michigan Dep’t of Corr.74 F.3d 895, 904 (6th Cir.
2014) (“The ¥oung exception rests on the theory that, aiskfor purposes grospective relief,
a state official who violates fedédaw is ‘stripped of his official or representative character.”).
The Clarks have provided nxmanation for how the Departmest.e., the State of Michigan
itself—would be stripped of its official character should it violate federal law. Accordingly, the
Court finds that the exception ¥bungdoes not permit this Court to exercise jurisdiction over
the DepartmentSee also Hamilton’s Bogarts, Inc. v. Michigéb01 F.3d 644, 654 (6th Cir.
2007) (finding, where plaintiffs sued under 8§ 1983declaratory and injunctive relief, that “the
state itself is not a properly named defendanit &s shielded from suit under the doctrine of
sovereign immunity”).
B.

Defendants also assert that the Clarks Isteiading to seek iapctive and declaratory

relief. (R. 12, PID 62-66.) According to Defendaiitt$s speculative thathe Clarks will “again

be involved in [an] auto collisn where a police repors created and fault is determined.” (R.



12, PID 66.) And regarding the adent that did occur, Defendis argue that “[n]Jo adverse
action has happened as a result of the fau#rdenation.” (R. 19, PID 160.) In other words,
Defendants claim that the Clarks are noffegsing from any “continuing, present adverse
effects” from the November 2013 accident, andtsey do not have standing to pursue an
injunction or declaratory judgmentS€eR. 12, PID 64 (quotin@’Shea v. Littleton414 U.S.
488, 496 (1974)).)

To have standing “when seeking declaratamg ajunctive relief, glaintiff must show
actual present haror a significant possility of future harmin order to demnstrate the need
for pre-enforcement review.Grendell v. Ohio Supreme Cour252 F.3d 828, 832 (6th Cir.
2001) (emphasis added). And at gleading stage, this future haonly has to be plausible, not
proven.See Lujan504 U.S. at 561White v. United State$01 F.3d 545, 551-52 (6th Cir.
2010).

The Court examines separately the standhgeach plaintiff, beginning with Chris.
Although not made clear in their complaint, Chsis party to this action because he owned and
insured the vehicle that Olin was driving at time of the accident. (R. 27, PID 201.) The Clarks
have alleged that the at-fault determination im$tan’s report could increa the cost of Chris’s
automotive insuranceSéeR. 11, PID 46, 49see alsdR. 27, PID 197.) This claim has support:
Michigan law requires auto insurers to establish a plan for insurance (other than for
comprehensive insurance) that “provide[s] foemium surcharges” based on convictions, civil
infractions, and, most relevant here, “[s]ubsialy at-fault accidents.” Mich. Comp. Laws
§ 500.2111. The Court thus finds iapkible that Chris’s insurano®sts have or will increase
due to Olin’s accident or that the increase has “a significant possibiitgfidell 252 F.3d at

832, of occurring. Thus, Chris hasffered an injury sufficient teeek an injunction directing



Defendants to correct Hanson’s report and to seek a declaration that Michigan’s procedure for
challenging insurance-ratecireases is umnstitutional.

To the extent that Olin also complains of increased auto-insurance costs, he has suffered
an injury sufficient to seek iapctive and declaratory relief fomabst the same reason that Chris
has. “Almost” because it unclear whether Qdmys for his own auto insurance. As noted, the
Clarks say that Chris owned amtsured the vehicle Olimvas driving; so it may be that Olin
(who was age 20 at the time of the accident) wad (& covered under Chris’s insurance. That
said, the complaint references “a negative impactPlaintiff Olin Clark’s standing with his
insurance company.” (R. 11, PID 46.) Based on this,Court assumes that Olin is not insured
solely under his father's policyAnd under that assumption, it @ausible that there is a
significant possibility that @ is paying or will soon pamore for auto insurance.

The foregoing does not end the standing ymsiglas to Olin,however. Olin also
complains that, without due process, his driviegord has been blemished with an at-fault
accident designationSgeR. 11, PID 46see alsdR. 27, PID 197.) Olin argues that because the
blemished driving record is publicly accessiliie,could suffer reputational injury. (R. 27, PID
206.) He also notes that Michigan law makes rémord admissible in court, implying that he
could be injured by the introductiari an allegedly false report in a civil or criminal proceeding.
(Id.) Olin further points out that the at-fault detgnation on his record could impair his ability
to maintain a driver'sicense. (R. 11, PID 212.)

The Court believes that Olin lacks standiogpursue a due-process claim based on his
allegedly inaccurate driving record. It is not plausitiiat any of the injuries that Olin attributes

to his blemished drivingecord are “imminent.Lujan, 504 U.S. at 560.



Regarding Olin’s reputation, he has pled faots indicating that anyone (other than
maybe his insurer) has tried to obtain—or hag r@ason to obtain—a copy of his driving record.
As such, any reputational injury remains “cetural or hypothetical” on the facts alleg&ee
Lujan, 504 U.S. at 560.

As for Olin’s suggestion that his driving redas automatically adissible at trial—that
IS not quite correct. Michigan law provides thatogy of a driving record “shall be admissible in
a proceeding in a coun the same mannas the original record” and that the copy “shall be
prima facieevidence of the contents of and the dastiated on the record.” Mich. Comp. Laws
§ 257.207 (emphasis added). In any event, Olin doésllege that he is now or will soon be
involved in any litigation, let ane that his driving record auld be relevant to any such
litigation. Any harm based on thase of Olin’s record in aurt is thus “conjectural or
hypothetical” on the facts alleged.

Regarding license revocation, the amended ¢aimpacks factual &gations suggesting
that this is even remotely likely. The accident giving rise to this case happened three years ago
and any possibility of a license revocation hesgaof the at-fault dgégnation seems to have
expired in the interim. In Michigan, license-passion points more than two years old are not
counted toward suspensiddeeMich. Comp. Laws § 257.320(1)(d\nd while three accidents
(where “the official police report indicates moving violation”) mightresult in a license

suspension—that is onlydttase if the three occir a two-year periodSeeMich. Comp. Laws

2 Even if the Court were to find that Oliras standing to bringaue-process claim based
on reputational injury, it appeatisat such a claim would be subject to dismissal on the merits.
See Paul v. Davjs424 U.S. 693, 712 (1976) (“[The poliohiefs’] defamatory publications,
however seriously they may have harmegoesent’s reputation, did not deprive him of any
‘liberty’ or ‘property’ interests prtected by the Due Process Clauseinn v. Shirey293 F.3d
315, 319 (6th Cir. 2002) (“[D]efamation alone is moough to invoke duprocess concerns.”);
Buckley v. Fitzsimmon&0 F.3d 789, 797 (7th Cir. 1994) (“[A] @m®n’s interest irnis reputation
is neither ‘liberty’ nor ‘property’ fopurposes of the due process clause.”).
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§ 257.320(1)(c). Finally, althougMichigan requires insurance® drive, and a person can
become ineligible for insurance if they accuntellaix insurance points in a three-year period,
seeMich. Comp. Laws 8§ 500.2103(h), the November 20X3dent at most rested in four such
points, seeMich. Comp. Laws 8§ 500.2103(4)(b), and, asedotit is now three years later. As
such, any infringement on Olin'gght to drive is “conjectural or hypothetical’ on the facts
alleged.

Before leaving the issue ofastding, the Court notes thattimeir amended complaint, and
again in their response to Defendants’ motion, @harks assert that ¢hlessor of Oliveira’s
patrol car demanded that Chris (and possibly Qilay) for the damage to the vehicle. (R. 11, PID
45, 46; R. 27, PID 197.) The complaint indicatieat these demands occurred in the spring of
2014. (R. 11, PID 45.) As it is now the fall of 20I&lghe Clarks allege no further demands, the
Court finds any injury from the lessor’'s demands to also be “conjectural or hypothetical” on the
facts alleged.

In sum, based on possible increased costdiaining or maintaining auto insurance, the
Clarks have demonstrated the requisite injurgeiek an injunction ordieg Oliveira, Hayes, and
Hanson to correct the police rep@nd to seek a declaration that Michigan’s procedure for

challenging insurance-ratecireases is unconstitutiorial.

% Given the Court’s finding that it lacks jadiction over the Clarks’ claims against the
Michigan Department of State Police, any mgtion to correct the police report could run only
against the individuattate troopers that the Ckarhave sued. But it iguestionable, given the
review by the Professional Standards Sectmad the review by Hanson’s superiors at the
Department, that these defendants aregtlagminst whom anjunction should run.

The Court also doubts that the Clarks havedstine proper entity to seek a declaratory
judgment that Michigan’s procedures for alenging an insurance rate increase are
unconstitutional. Presumably the state officiettgrged with administering that process would
have an interest in defding the Clarks’ claim.

10
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Given the foregoing, remaining for merits consideration is the Clarks’ claim that the
procedures Michigan has made available to therohallenge insurance rate increases are so
deficient that any increase runs afoul of thee[Rrocess Clause of the Fourteenth Amendment.
Because Defendants ask for dismissal under rakdeule of Civil Procedure 12(b)(6), the
guestion is whether the claim as pled is plausiBke Aschcroft Corp. v. Igha56 U.S. 662,

678 (2009).

Two aspects of the Clarks’ due processiml require initial consideration. First,
Defendants are not their insur@t's State Farm), and so amate increase isiot directly
attributable to Defendant$See Baker v. McCollard43 U.S. 137, 142 (1979) (“[A] public
official is liable under 8 1983 only if he causes thanglff to be subjected to a deprivation of his
constitutional rights.” (internal quotation nka and citation omitted)). But this might be
overlooked, since it is plusible that the proximate causetlé insurance ratecrease is the
police report prepared by HansdvicKinley v. City of Mansfield404 F.3d 418, 438 (6th Cir.
2005) (“Causation in the constitutional sense is no different from causation in the common law
sense.”);Staub v. Proctor Hosp562 U.S. 411, 419 (2011) (“[I]t @mxiomatic undetort law that
the exercise of judgment by the decisionmakersdoa prevent the earliergent’s action . . .
from being the proximate cause of the hajmSecond, it is far from apparent that the
constitution guarantees any pamtar auto insurance rat&ee Daily Servs., LLC v. Valentjno
756 F.3d 893, 904 (6th Cir. 2014) (“To establish @pdural due process claim, a plaintiff must

show that . . . it had a life, liberty, or propeityerest protected by the Due Process Clause].]”).

Because no one has addressed these twesisand because the Court ultimately finds
that the procedures for challenging an insurarate increase do natolate the Due Process
Clause, the Court declinégs address them further.
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But this too might be overlooked, as moneypsoperty” shielded by the Due Process Clause.
Herrada v. City of Detrojt275 F.3d 553, 556 (6th Cir. 2001).

The dispositive question then is whether itplausible that Michigan fails to provide
constitutionally adequate procedures in depriving insureds of constitutionally protected property.
SeeValenting 756 F.3d at 904. The Court believesdinswer to this question is “no.”

In deciding “how much process ise&lticourts weigh several factors:

“[1] the private interest that will be affected by the official action; [2] the risk of

an erroneous depritian[;] . . . [3] the probable vae, if any, of additional or

substitute procedural safeguards; andié Government’s interest, including the

function involved and the fiscal and admsirative burdens thdahe additional or

substitute procedural requirement would entail.”

Shoemaker v. City of Howell95 F.3d 553, 559 (6th Cir. 2015) (quotiMathews v. Eldridge
424 U.S. 319, 335 (1976)).

Regarding the first factor, the Clarks suggest that their insurance rates may have
increased on the ordef about $300 a yearSgeR. 27, PID 255.) Relative to other deprivations
of property (e.g., loss of welfare benefits) dimrty (e.g., wrongful inarceration), the Court
does not find this to be significant property interesSee Shoemaker95 F.3d at 561 (“[T]he
property interest at issue her&600 in fines and fees over frnths—is relatively minor.”).

The Court considers together the second and third factors and finds that they favor a
finding that Michigan’s procesfor challenging insurance rate increases is constitutionally
adequate. Viewed in a vacuum, the risk of eromsedeprivation is not insignificant: it is often
not clear who was at fault in @tcident. But the risk of errooes deprivation is minimal when
viewed in light of Michigan’sobust process for challenging ratereases (and, for this reason,

“the probable value . . . of additionad substitute procedural safeguardStioemaker795 F.3d

at 559, is not great). Under Michigan law, an nesuwho is subject to an increased premium (or

12



offered coverage on terms less than the insured desaelslich. Comp. Laws § 500.2102(4)),
has several opportunities to challe the insurer’s determinatiosee Mich. Comp. Laws

8§ 500.2113. The insured may first seek a “privatermal managerial-level conference with the
insurer.” Mich. Comp. Laws 8 500.2113(1). At tlsiep, the insurer must provide a means by
which the insured can obtainetinformation leading to the gmium charge and, following the
conference, set forth, “with supporting docunation,” the reasons foits decision. Mich.
Comp. Laws 8§ 500.2113(2); MickAdmin. Code R. 500.1509. Shoutte insured still feel
aggrieved, Michigan provides thasured the right to appear before Michigan's insurance
commissioner who can either decide the disput the briefs or conduct a meeting where the
parties can “present relevafacts, records, dateanes, and names to substantiate the positions.”
Mich. Admin. Code R. 500.151%ge alsdvlich. Comp. Laws 8§ 500.2113. The commissioner is
required to supply a writtedecision. Mich. Admin. Codé&. 500.1512. Should the insured
remain dissatisfied, he may then seek a heanmter Michigan’s admistirative procedures act,
Mich. Comp. Laws 8§ 500.2113(5), and, ultimately, state ceaiMich. Comp. Laws § 24.301.
All of this strongly suggests thtie risk of an erroneous ratekaiis minimal and that additional
process would not significantly benefit insureds.

The Clarks argue otherwise. They beliet@t the following additional procedural
safeguards are constitutionally reea: that the challenge process begin at least at the second
step (the commissioner’s review), that thgulations implementing the process set out the
burdens of proof and persuasion, and that dbmissioner be granted the power to order
reimbursement for erroneous rate hik&eeR. 27, PID 221-22.)

The Court is not persuaded. As to thestfipoint, there is nbtng unduly burdensome

about requiring an insured to firsy to work things out withhis insurer. The Court sees no

13



reason why the informal managerial meetingstrioe expensive or tienconsuming (indeed, it

may be conduct by phonseeeMich. Admin. Code R. 500.1508)2)). And while the Clarks

claim that the insurer is finaiadly biased to deny claims (R. 27, PID 219-20), it may well be the
case that an insurer’s financial interest in maintaining an insured as a customer outweighs the
temptation to unjustly deny an insured’s claim.

As for the Clarks’ assertion that the regulas should spell out éhburdens of proof and
persuasion, the Court agrees that this wdaltl additional clarity to the process and ease
decisionmaking. But it is &s apparent that defined dens would lead to morequitable
decisionmaking. Insurers are alrgagquired to establish “reasonabinternal procedures that
“protect[] the interests of both the persordahe insurer.” Mich. Comp. Laws 8§ 500.2113(2).
And the insurance commissioner is likewise requicetprotect[] the interests of both the person
and the insurer,” Mich. Comp. Laws 8§ 500.2113é4)] must “base his or her decision upon the
written materials submitted by the parties and steements of the parties at the meeting, if
any,” Mich. Admin. Code R. 500.1511.

Largely for this reason, the Court does notifanalogous, as the Clarks do, the procedure
deemed unconstitutional iBtate of Washington ex rel. S#mfTitle Trust Co. v. Roberg@78
U.S. 116 (1928). In that case, a zoning ordagapermitted those who owned land surrounding a
property to preclude the propeiftpm being used as a “philanthropic home for children or old
people.”ld. at 118, 120. The Supreme Court found thatdity’s delegation of power to the land
owners violated the Due Process Clause becthgsewners could denhe right to build the
philanthropic home “for selfish reass or arbitrarily,” the ownensere not bound by any official
duty, and there was no means to review the owners’ decision—their say waklfiaall22. In

contrast, the procedure for challenging an inssir@ecision in this casgrovides an insured the
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opportunity to obtain review byeutral decisionmakers whoeabound by official duty: the
insurance commissioner and themadministrative law judg&obergds thus inapposite.

As for the Clarks’ claim that the commigser should have the authority to require an
insurer to reimburse an insured for an impropate increase, it is not apparent that the
regulations preclude the commissioner fronovuting this relief. The Clarks reach this
conclusion based on Rule 500.1513e4R. 27, PID 220-21.) But that Rubeovides (in relevant
part) that if the commissiondinds that coverage was improperly terminated, the insured may
elect to have coverage reingdtwith the terminating insurésubject” to several “conditions,”
including that the terminating insurer pay the indui@ the costs of interim coverage (insofar as
those costs are more than the insured wddde paid had coverage not been improperly
terminated).SeeMich. Admin. Code R. 500.1514. In other mds, the regulation sets forth a
condition for reinstatement with the terminatinguner—not a list of all possible remedies that
the commissioner may award should itgured prevail on his complaint.

The last procedural-due-process factothe” Government’s interest, including the
function involved and the fiscal and administrative burdens that the additional or substitute
procedural requirement would entaiShoemaker795 F.3d at 559—also does not suggest that
Michigan’s procedure for challenging insurancemiums is constitutionally deficient. To be
sure, the Clarks are correct that for the tatjons to spell out the burdens of proof and
persuasion, Michigan would inclittle or no costs. On other hd, the State may well have an
interest in keeping the first two steps of thegass informal. As for the Clarks’ suggestion that
the challenge process begin with the commissioner, this would impose increased administrative
burden and costs for the State: insureds at sasetimes receive satisfactory relief from their

insurers when they complain.
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To sum up, the property inteteat stake, a few hundredlidos a year, does not demand
considerable process. And even if it did, Mgadn provides considerable process. Further,
additional process would not likely reduce the $lan erroneous rate increase while some of
the procedures proposed by Clark would underrMiehigan’s interests imesolving insurance
disputes. In all then, the Court finds that Micamds procedures for challenging insurance rate
increases are not so deficient that they runladbuhe Due Process Clause of the Fourteenth
Amendment.

V.

For the foregoing reasons, all claims againstNfichigan Department of State Police are
DISMISSED for lack of subject-matter jurisdioti: the Department is immune from suit in
federal court. Further, all claims based onadtfault designation appearing on Olin Clark’s
driving record are also DISMISSED for lack @ibject-matter jurisdiction: the Clarks presently
lack standing to pursue those claims. Finallg, @larks’ due-process claim based on current or
imminent insurance-rate inciEss is DISMISSED for failure tetate a claim upon which relief
may be granted: it is implausible that Michigan has not provided constitutionally adequate

procedures for chaltgying rate increases.

SO ORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: November 21, 2016 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing document was served upon counsel of record and
any unrepresented parties via the CeuBCF System to their respective email or First Class U.S.
mail addresses disclosed on the Notice of Electronic Filing on November 21, 2016.

s/Keisha Jackson
Case Manager
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