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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MENDO LOVE,
Petitioner, Case No. 2:15-cv-14168
V. HONORABLE PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE
PAUL KLEE,
Respondent.

/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS
CORPUSAND DENYING CERTIFICATE OF APPEALABILITY

Petitioner, Mendo Love, has filed a petitikmn a writ of habeas corpus under 28
U.S.C. § 2254. Petitioner is incarcerateédhe Chippewa Correctional Facility in
Kincheloe, Michigan. He clianges his convictions for firglegree premeditated murder
and possession of a fireaduaring the commission of a felony (“felony-firearm”),
claiming that he received ineffective assis@aonf counsel. Respondent, through the
Attorney General’s Office, has filed an amsvin opposition to the petition, arguing that
Petitioner’s ineffective assistance of counsainlis meritless. For the reasons set forth
below, the Court denies the petition atehies a certificate of appealability.

.

Petitioner’s convictions arise from a @anber 3, 2010 stoting on Winthrop
Street in Detroit, Michigan, which resultedthe death of Raymond Singleton, II.

Raymond Singleton, Il hawvo brothers: Dontae arfir Lawrence Nance. In

December 2010, Sir Lawrence Nance wamdaPetitioner’s sister, Mercedes. On
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December 3, 2010, Raymond, Dontae, and Sir Lawrence ateéheir family home,

located at 14337 Winthrop, when Petitionenaad with his cousin, Marquise. When the
cousins arrived, Sir Lawrence was standinghe front porch ahobserved a white

Cadillac parked outside his father’'s hont¢ée also noted that Petitioner was wearing a
baseball cap, but could not remember what it looked like. Dontae specified that it was a
Michigan baseball cap. Raymond, Dontaditi®eer, and Marquise sat in the basement,
talking for ten to fifteen minutes before Petiter and Marquise left to go to the liquor
store. They came back with more liquor about twelve minutes later.

When the cousins retwrd, the conversation turnéalan argument between
Mercedes’ mother and Sir Lawrence that badurred earlier in the day that had upset
Petitioner's mother. Despite the discussiothefearlier argument, the mood in the
basement was calm. The cousins stayed dtdhe for about thirtyninutes and then left
for the second time, saying they were gointh®liquor store and would return shortly.
Raymond accompanied them, but Dordad Sir Lawrence stayed home. Mr.

Singleton’s family learned at about 8:00 teaening that Raymahhad been shot.

On the night of the shooting, Karl Lomgas at his cousin Earnest Johnson’s house
on Winthrop, and hearglunshots while sitting in the fromdbom. They went out to the
front porch and Mr. Long saw sw®one lying on the ground toetteft of the house. He
also observed a cream colot@ddillac and saw a person rungitoward it. When the
individual reached the Cadilt, Mr. Long overheard him saydbt that mother fucker.

He dead.” (ECF No. 5-7 &7.) The individual then raaway through the yard, dropping



his hat, and the driver of the Cadillac did-&urn and drove awayMr. Long approached
the victim on the ground to see if he knew vith@as, but he did not know Mr. Singleton.

City of Detroit Police Officer Eric G&er was called out to 14011Winthrop on
December 3, 2010. He and his partner, batimpilothes officers, were the first police
on the scene of the shooting. After clagra crowd of people away from the scene,
Officer Carter went to assist Mr. Singdet who was on his side on the ground. Mr.
Singleton was bleeding and screaming thatdwkbeen shot and was going to die. When
Officer Carter asked who had shot him, I8mgleton replied loudly that it was “Mendo
Love.” (ECF No. 5-7 at 44.) He repeated ttame at least three times. EMS arrived to
transport Mr. Singleton to the hospital, anffi€é@r Carter and his partner canvassed the
neighborhood. About thrdeuses south of where Mingleton was lying on the
ground, Officer Carter observedveral shell casings and a discarded hat. He ordered a
canine officer to see if the heould be used for tracking.

Officer Salisbury, a canine handler witlet8ity of Detroit Police, arrived at the
scene on December 3, 2010 with his tracking dog. The caais@ble to use the hat for
tracking purposes, continuing northboundiravhere the hat wasdoad and through an
alley, until reaching the Big Yiquor Store (“Liquor Storg’at 13963 Greenfield. The
dog stopped tracking near theygahone in the parking lot of the Liquor Store. Officer
Carter obtained the store’s surveillance video.

Ron Gibson, a sergeant witle Detroit Police Departmeand expert in the area

of forensic video extraction, was theriled to the Liquor Store to extract the



surveillance video. The video showed a ligbkored Cadillac padd between the curb

and sidewalk in front of the store at 8{i.. on December 3, 2010. An individual

walked from the Cadillac to éhstore and then back to the car seven minutes later, at 8:17
p.m. The Cadillac pulled away from therlswnto Greenfield Avenue at 8:18 p.m.,
returned to nearly thsame spot at 8:32 p.m., andlgadiaway three minutes later. The

video then showed a caninficer’s dog tracking to the building and entering at 8:56

p.m.

Eugene Fitzhugh, a Detroit Police Officer assigned to the crime scene services
unit, was called to 14011 Winthrop on Deteer 3, 2010, where he was tasked with
photographing the scene, as well as docudimgmand collecting evidence. He completed
a four-page scene report, inclodia sketch of the areéde found two 40-caliber shell
casings and a cell phone battery at the scanthe driveway bisveen 13944 and 13934
Winthrop, he found a baseball cap with the letter “M” on the front.

Andrea Halvorson works in the biologyit of the Michigan State Police Crime
Lab, and is an expert in DNA analysis. the instant matter, she received swabs of a
baseball hat, a known blood sample from Bingleton, and a known buccal sample
from Mr. Love. Ms. Halvorson found at léaso donors associated with the baseball
hat sample. The major don@as an unidentified male and she was unable to make a

determination as to whethertminor donor was Mr. Love.



Amanda Crocker is a latent fingerprint expagith the Department of State Police.
She processed the cell phone brgtthat was found at the saeof the shooting for latent
prints, but found none alomparison value.

After a three-day trial in Wayne CourBjrcuit Court, the juy deliberated for
approximately one hour. At one point duritng deliberation, the jury requested, among
other things, the transcripts of the testimohyr. Singleton’s brothers. The Court
informed the jury thathere were no transcripts anathhey would eed to use their
“collective memories” taecollect the testimony. (EQ®¥o. 5-8 at 74.) Both counsel
agreed to this plan. After about 25 manautes of jury deliberation, Petitioner was
convicted of first-degree murder and feldimgarm. On September 26, 2012, he was
sentenced to life without parole for the murder convictioms plvo years consecutive for
the felony-firearm conviction.

Petitioner filed an appeal of right inettMichigan Court of Appeals, raising the
claim that he was entitlet a new trial because the trialust failed to instruct the jury as
to the tracking dog instructicand that transcripts of witnesses’ testimony could be made
available, and that his trial counsel wadfeetive for failing to request the instruction
and agreeing to the instructions as given.

The Michigan Court of Appeslaffirmed theconviction. People v. Love, No.
314439, 2014 WL 21186 (Mich. Ct. App. May 20, 2014). Petitioner filed an
application for leave to appeal in the Migan Supreme Court, raising the same claim

raised in the Michigan Court of Appeal§he Michigan Supreme Court denied leave to



appeal.Peoplev. Love, 497 Mich. 904 (2014). Petitioner then filed the instant petition
for habeas relief, asserting that trial counsel was ineffective.
.

The petitioner’s claims are reviewed against the standards established by the
Antiterrorism and Effective DelatPenalty Act of 1996, Pubh. No. 104-132, 110 Stat.
1214 (“AEDPA"). The AEDPA provides:

An application for a writ of habeasmpus on behalf of a person in custody

pursuant to the judgment of a State talnall not be graed with respect

to any claim that was adjudicated the merits in State court proceedings

unless the adjudication of the claim —

(1) resulted in a decision that svacontrary to, orinvolved an
unreasonable application of, dllya established Federal law, as
determined by the Supreme@t of the United States; or

(2) resulted in a decision thaivas based on an unreasonable
determination of the facts in ligltf the evidenceresented in the
State court proceedings.

28 U.S.C. § 2254(d).

“A state court’s decision is ‘contrary to: . clearly established law if it ‘applies a
rule that contradicts the governing law &eth in [Supreme Gurt cases]’ or if it
‘confronts a set of facts that are materiatiglistinguishable from a decision of [the
Supreme] Court and nevertheless arrivesrasalt different from [this] precedent.”
Mitchell v. Esparza, 540 U.S. 12, 15-16 ®3) (per curiam)duoting Williamsv. Taylor,
529 U.S. 362, 48-06 (2000)). “[T]he ‘uneasonable applicatioprong of the statute
permits a federal habeas court to ‘grantwii¢ if the state court identifies the correct

governing legal principle from [the SuprehCourt but unreasonably applies that
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principle to the facts’ of petitioner’s caséiigginsv. Smith, 539 U.S. 510, 520 (2003)
(quoting Williams, 529 U.S. at 413). However, “[ijorder for a federal court to find a
state court’s application of [Supreme Couymt¢cedent ‘unreasonable,’ the state court’s
decision must have been mahan incorrect or erroneoud.he state court’s application
must have been ‘objectively unreasonabléMqggins, 539 U.S. at 520-21 (citations
omitted);see also Williams, 529 U.S. at 409. “A stateuart’s determination that a claim
lacks merit precludes federal habeas relidbsg as ‘fairminded jurists could disagree’
on the correctness of the state court’s decisidfafrington v. Richter, 562 U.S. 86, 101
(2011),quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2d). Put another way,

Section 2254(d) reflects the view thladbeas corpus is a guard against
extreme malfunctions in the state crimifustice systems, not a substitute
for ordinary error correction throughppeal. . . . As a condition for
obtaining habeas corpus from a fedleraurt, a state prisoner must show
that the state court’s ruling on theaich being presented in federal court
was so lacking in justification th&étere was an error well understood and
comprehended in existing law beybrany possibility for fairminded
disagreement.

Id. at 102-03 (internal quotatianarks and citation omitted).

Section 2254(d)(1) limits a federal habeasirt’'s review to a determination of
whether the state court’s decision compuiith clearly established federal law as
determined by the Supreme Court at theetthe state court renders its decisiGae
Williams, 529 U.S. at 412. Section 2254{dbes not require citation of [Supreme
Court] cases — indeed, it does not even requua eness of [Supreme Court] cases, so

long as neither the reasoning ttlee result of the state-court decision contradicts them.

Early v. Packer, 537 U.S. 3, 8 (2002). “[W]hile tharinciples of “clearly established
7



law” are to be determined Isty by resort to Supremeddrt rulings, the decisions of

lower federal courts may be instructiveaissessing the reasonableness of a state court’s
resolution of an issue.Sewart v. Erwin, 503 F.3d 488, 493 (6th Cir. 200¢jting
Williams v. Bowersox, 340 F.3d 667, 671 (8th Cir. 200B)ickens v. Jones, 203 F. Supp.

2d 354, 359 (E.D. Mich. 2002).

Lastly, a federal habeas court must pres the correctness of state court factual
determinations. See 28 U.S.C. § 2254(e)@A petitioner may rebut this presumption
only with clear and convincing evidenc@/arren v. Smith, 161 F.3d 358, 360-61 (6th
Cir. 1998).

[11.

Petitioner argues that his trial attorneysviageffective. Specifically, he claims
counsel was ineffective in: (1)ifimg to request the trackindog evidence instruction, set
forth in the Michigan Model @minal Jury Instructions; and (2) agreeing to the court’s
refusal to provide transcripts of the testimafyr. Singleton’s brothers, per the jury’s
request. Respondent counters thaiMiehigan Court of Appeals’ holding that
Petitioner was not denied the effective assiseé of trial counsel was reasonable, and
therefore cannot be disturbed.

To establish that he received ineffeetassistance of counsel, a petitioner must
show, first, that counsel's germance was deficient and, second, that counsel’'s deficient
performance prejudiced the petition&rickland v. Washington, 466 U.S. 668, 687

(1984). A petitioner may show that counsgderformance was deficient by establishing



that counsel’s performance was “outside #ide range of professionally competent
assistance.ld. at 689. This “requires a showing tlzaunsel made errors so serious that
counsel was not functioning as the ‘couhgelranteed by the Sixth Amendmentd. at
687.

To satisfy the prejudice prong, a petitionaust show that “there is a reasonable
probability that, but focounsel’s unprofessional errptke result of the proceeding
would have been differentA reasonable probability & probability sufficient to
undermine confidenda the outcome.”ld. at 694. A court’'seview of counsel’s
performance must be “highly deferentiald. at 689. Habeas relief may be granted only
if the state-court decision unreasonablylegbthe standard for evaluating ineffective-
assistance-of-counselaims established Wtrickland. Knowlesv. Mirzayance, 556 U.S.
111, 122-23 (2009). “The gston is not whether a federal court believes the state
court’s determination under ti@rickland standard was incorrect but whether that
determination was unreasonable -uhstantially higher threshold.l'd. at 123 (internal
guotation marks omitted).

Petitioner first argues that trial counseled by failing to request the tracking dog
evidence instruction as set foih the Michigan Model Crimiad Jury Instructions, which
provides as follows:

You have heard testimony about tbee of a tracking-dog. You must

consider tracking-dog ewemce with great care drremember that it has

little value as proof. Even if you decidbkat it is reliable, you must not

convict the defendant based only oackiing-dog evidence. There must be
other evidence thatéhdefendant is guilty.



Mich. M Crim. JI 4.14. During the trial, Offers Carter and Salisbutgstified as to the
canine officer’s tracking of #thbaseball hat, which led themthe pay phone of the

Liquor Store, and ultimateltp the video evidence ofl@ht colored Cadillac. The
Michigan Court of Appeals concluded thag thracking dog evidence presented at trial
was relatively minor in the context of tegidence as a whole” and that counsel may
have therefore determined that a dog-tiaghnstruction would not be helpful.ove,

2014 WL 2118266, a2. The Court of Appeals furtheeasoned that, even if trial
counsel’s performance had beggficient in some way, the trial outcome would not have
been different becauseidence of Petitioner’s guilt was “overwhelmingld.

There is nothing unreasonable in thecMgan Court of Appeals’ decision with
respect to the jury instructior review of the trial transcript demonstrates that the
tracking-dog evidence was réieely minor, in light of obher evidence, such as Mr.
Singleton’s identification of Petitioner #% person who shot him and Mr. Long’s
testimony that he saw a person wearing Petitiofatshout that he “got” the victim and
that the victim was “dead.{ECF No. 5-7 at 77.) Mr. Longlso testified to seeing the
cream-colored Cadillac at the scene, whicls Vater identified in the video footage from
the Liquor Store, making the video evideitzeught to light by the tracking dog
somewhat redundant. It isasonable to assume that courselply considered the jury
instruction to be unimportamaind focused attention on otheatters more relevant to the
evidence in the caseésee Cullen v. Pinholster, 563 U.S. 170, 196 (A1) (the reviewing

court is “required not simply to give [thajtorneys the benefit difie doubt, but to
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affirmatively entertain theange of possible reason®{msel] may have had for
proceeding as they did.” (internal quotation marks and citation omitted) (second
alteration added)). For exampthe Court gave an instriign related to how to weigh
the evidence of an out-obart statement made by Petitioner, which was likely much
more important to his case than how togieihe tracking dog evahce. (ECF No. 5-8
at 59.) As such, Petitioner’s trial counselwmt ineffective in failing to request a dog-
tracking jury instruction.

Petitioner also argues that trial counsak ineffective because he acquiesced to
the trial court’s instruction tthe jury relating to the avalbdity of trial transcripts.
Specifically, during its delibations the jury requested the testimony of Mr. Singleton’s
brothers, Sir Lawrence and Dontae. The tomith both counselsagreement, informed
the jury that:

We don’t have transcripts of tesimy. Okay? The good reporter here

takes a recording of what is being sartl you can see that . . . it's being

recorded, but it's not - - theis not a transcript of that at this point. It has

to be physically prepared and thatst done at this juncture. Okay?

So what | would ask you tdo - - and | know this idifficult at times - - but

take each person’s testimony, use thalldioard back there and the 12 of

you should be able to collectively recollect the testimony of each individual

who testified. And just vite down a few salient padis. That tends to work

for people.

(ECF No. 5-8 at 74.T'he jury responded titnis instruction, notig that the information
had been requested “knowing tipatrhaps it wouldn’t be there.ld; at 75.)
Trial counsel’'s agreement to the countistructions to the jury related to the

testimony of Mr. Singleton’s brbers was not ineffective for two reasons. First, the

11



Michigan Court of Appeals concluded thag tinial court’s instruction was consistent
with Michigan Court Rule 2.53(P), because it did not foreske the possibility of having
the testimony reviewed at a lateme. It is not the provireof this Court to reexamine
the Michigan Court of Appeals’ interpretari that the trial court’s instruction complied
with Michigan law. See Estelle v. McQuire, 502 U.S. 62, 67-68 (1991) (noting that it is
not “the province of a federal habeas caanteexamine state-court determinations on
state-law questions.”).

Second, it is reasonable to surmise thalk ¢oansel made this decision as part of a
strategy to keep the specifics of the brotheasnaging testimony out of the hands of the
jury during deliberations. Athe Michigan Court of Appeals explained, the testimony at
issue was “generally damaging to [Petitioneryial,” because both brbers testified that
Petitioner had been present a tiouse with Mr. Singletongint before the shooting, and
“wearing the same hat observedts scene of the shootinglove, 2014 WL 2118266
at *3. In sum, there is no indication thaal counsel was inedictive and the Michigan
Court of Appeals’ dispensation of this mathaas reasonable. Accordingly, habeas relief
is denied.

V.

Federal Rule of Appellate Procedure 2@yides that an appeal may not proceed
unless a certificate of appealability (COA) is issued under 28 Us22253. Rule 11 of
the Rules Governing Section 2254 Proceedimys requires that the Court “must issue

or deny a certificate of appealability when it eata final order adverse to the applicant.”
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A COA may be issued “only if the apgdint has made a substial showing of the
denial of a constitutional right.” 28 U.S.82253(c)(2). A petitioner must show “that
reasonable jurists could debatbether (or, for that matteagree that) the petition should
have been resolved andifferent manner or that thesues presented were adequate to
deserve encouragement to proceed furth8ratk v. McDaniel, 529 U.S. 473, 484
(2000) (citation omitted). In th case, the Court concludiémt reasonable jurists would
not debate the conclusion that the petition failstate a claim upon which habeas corpus
relief should be granted. Therefore, thau@avill deny a certificate of appealability.

For the reasons stated above, thigipa for a writ of habeas corpus and a
certificate of appealability al@ENIED and the matter iBISMISSED.

SO ORDERED.

$Paul D. Borman
Faul D. Borman
Unhited States District Judge

Dated: September 7, 2017

CERTIFICATE OF SERVICE

The undersigned certifies that a copythed foregoing ordewas served upon each
attorney or party of recorigerein by electronic meams first class U.S. mail on
September 7, 2017.

gD. Tofil
Deborah Tofil, Case Manager
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