Johnson v. Mackie

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOSEPH LESTER JANSON, #168554,

Petitioner,
V. CASE NO. 15-14233
HONORABLE ARTHUR J. TARNOW
THOMAS MACKIE,

Respondent.
/

OPINION AND ORDER
SUMMARILY DISMISSING THE HABEAS PETITION
AND DENYINGPETITIONER'S MOTI ONS FOR RELEASE
ON BOND AND FOR IMMEDIATE REVIEW OF HIS CLAIMS

State prisoner Joseph Lester Em(“Petitioner”) recently filed pro se habeas
corpus petition under 28 U.S.€2254. The habeas patiti challenges Petitioner’'s 1985
conviction for second-dege murder. Petitioner previoudlied a federal habeas corpus
petition challenging the same conviction, dinel United States Court of Appeals for the
Sixth Circuit has denied Petitioner’s requestsgermission to file a second or successive
habeas petition. The Court therefore nuistniss the current petition for lack of
jurisdiction.

|. Background
A. State Court Proceedings

Following a bench trial in985, a judge in the form&ecorder’s Court for the

City of Detroit, Michiganfound Petitioner guilty of secordiegree murde Mich. Comp.

Laws § 750.317. The judgentenced Petitioner to life imponment, and the Michigan
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Court of Appeals affirmed Petiiner's conviction and sentencgee People v. Johnson,
No. 87847 (Mich. Ct. App. $&. 15, 1988). On April 4,990, the Michigan Supreme
Court denied leave to appedee People v. Johnson, No. 84327 (Mich. Sup. Ct. Apr. 4,
1990). In the years thatlfowed, Petitioner filed several unsuccessful motions for relief
from judgment in the ate trial court.

B. Federal Court Proceedings

In 1990, Petitioner filed his first habeasmas petition in this District. He argued
that the prosecutor withheld a key prosecutiaimess’s criminal reaal and that the state
trial court refused to hold an evidemtidhearing on whether the witness committed
perjury at Petitioner’s trial. Former Unité&States District Judge Horace W. Gilmore
denied the petition on the basis tha alleged error was harmlesSee Johnson v.
Prelesnik, No. 90-cv-71484 (E.D. Mich. Dec. 10, 1990).

In 1995, Petitioner filed another habeaspus petition, claiming that he was
denied effective assistance of trial and dlppe counsel. Judge Gilmore dismissed the
petition as a second or successive etiand as an abuse of the wi$ee Johnson v.
Pitcher, No. 95-76196 (E.D. Mich. Feb. 25, 199dnpublished). The Court of Appeals
for the Sixth Circuit denied eertificate of appealabilitySee Johnson v. Pitcher, No. 97-
1402 (6th Cir. Nov. 4, 1997).

More recently, Petitioner applied three timeshe Sixth Circuit Court of Appeals
for permission to file another haas corpus petition. In eachthe three applications, he

claimed to have recently obtaith a transcript of his co-d&idant’s trial, which showed



that it was his co-defendamatnd not Petitioner, who ordered @yewitness to remove the
victim’s pants and empty hgockets. The Sixth Circuit denied all three of Petitioner’s
applications to file another habeas petiti&@ee In re Joseph Lester Johnson, No. 15-
1477 (6th Cir. Oct. 22, 2019 re Joseph Lester Johnson, No. 14-2348 (6th Cir. Mar.
23, 2015)]nre Joseph Lester Johnson, No. 14-1421 (6th Cir. Sept. 5, 2014).
C. The Current Habeas Corpus Petition

On December 2, 2015, the Clerk oftGourt received arfded Petitioner’s
current petition. As a ground for relief, Petrier alleges that, in 2013, he obtained a
copy of the transcript of his co-defendarttial and discovered that the prosecution’s key
witness in that case testifiehat it was Petitioner’s coefendant who ordered her to
remove the deceased victim'snpisand empty his pockets. Petitioner contends that this
testimony contradicts the same witness’sn@sty in his case that Petitioner ordered her
to remove the victim’s panend empty his pockets. Because the prosecutor’s theory was
that Petitioner aided and abetted the man sWat the victim, Petitioner claims that the
transcript of his co-defendant’s triglnew evidence of his innocence.

[I. Analysis

The Antiterrorism and Effective Deafenalty Act of 1996 (AEDPA) “limits a
prisoner’s right to file a ‘second or susseve’ habeas petition in federal courKing v.
Morgan, 807 F.3d 154, _ No. 1389, slip op. at 3 (6th Cir. Dec. 1, 2015). As
explained inBurton v. Sewart, 549 U.S. 147 (2007), AEDPA

established a stringent set of procedures that a prisoner “in custody
pursuant to the judgment of a Stataurt,” 28 U.S.C. § 2254(a), must

3



follow if he wishes to file a “second or successive” habeas corpus

application challenging thaustody, § 2244(b)(1). Ipertinent part, before

filing the application in the district court, a prisoner “shall move in the

appropriate court of appeals for amler authorizing the district court to

consider the application.” § 2244(8)(A). A three-judge panel of the

court of appeals may authorize the filing of the second or successive

application only if it presents a claim mueviously raised that satisfies one

of the two grounds articulated in § 2244(b)(2). § 2244(b)(3)YB0hrzalez

v. Crosby, 545 U.S. 524, 529-83 125 S.Ct. 2641,6R L.Ed.2d 480 (2005);

see also Felker v. Turpin, 518 U.S. 651, 656-65864, 116 S.Ct. 2333, 135

L.Ed.2d 827 (1996).
Id. at 152-53. A habeas petition is consideisztond or successive” for purposes of 28
U.S.C. § 2244(b) if the initial pkion was decided on the meriti re William Garner,
612 F.3d 533, 535 (6th Cir. 2010) (citingre Cook, 215 F.3d 606, 607-08 (6th Cir.
2000)).

Judge Gilmore decided Petitioner’s first habeas corpus petition on the merits when
he determined that the claimed errosviirmless. Thus,&lpending petition is a
second or successive petitiom furposes of § 2244(b)(3)(A). Furthermore, as noted
above, the Court of Appeals for the SixthidDit has denied Petitioner permission to file
a second or successive habpastion raising his claim about the eyewitness’s testimony

at Petitioner’s co-defalant’s trial.



Because Petitioner has not received autation from the Court of Appeals to file
his petition, this Court has no juristan to consider Petitioner’s clainBurton v.
Sewart, 549 U.S. at 157. Accordingly,dlpetition for writ of habeas corpus is
summarily DISMISSED for lackf jurisdiction. Petitioner’s “Motion for Release on
Bond” and his “Motion for Emergency Appeatire DENIED.
S/Arthur J. Tarnow

Arthur J. Tarnow
SenioUnited State<District Judge

Dated: January 14, 2016

| hereby certify that a copy of the foregoidgcument was served upon parties/counsel of
record on January 12016, by electronic and/or ordinary mail.

S/Catherine A. Pickles
JudicialAssistant

! Neither motion is listed on the docket for thise, as both motiomase contained within
the habeas corpus petition



