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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TIFFANY WIGGINS,
Plaintiff, Case No. 15-14238

Honorable Laurie J. Michelson

V.

OCWEN LOAN SERVICING, LLC,

Defendant.

OPINION AND ORDER GRANTING DEFEND ANT’'S MOTION TO DISMISS [9]
AND DENYING PLAINTIFF'S MO TION FOR SUR REPLY [13]

Plaintiff Tiffany Wiggins fellbehind on her mortgage payments. She applied to the loan
servicer, Defendant Ocwen Loan Servicing, LLC, for a loan modification. Ocwen denied her
request. Wiggins tried to appeakging that Ocwen’s denial lettbad inflated her income and
understated her monthly mortgage payment. Whanf#iled, she sued Ocwen in Michigan state
court to stop the then-pendinfgreclosure action, assertingaims under the Real Estate
Settlement Procedures Act (REA) and state-law. After the case was removed here, Ocwen
filed a motion to dismiss. For the reasons thib¥g the Court agrees with Ocwen that Wiggins’
Complaint fails to plausibly allege ctas for which relief may be granted.

l.

This case surrounds Plaintiff Tiffany Wiggl mortgage for her home on Maple Lawn
Drive in Shelby Township, Michigan. The factuliegations of her Compiat explain very little
about the underlying mortgage. But according to documentation attached to the Complaint, in
November 2006, Wiggins executed an adjustatate note for $516,800.00 with a lender,

Sebring Capital Partners, Limited Partnersfi. 1, PID 87.) Along with the note, she executed

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2015cv14238/306593/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2015cv14238/306593/15/
https://dockets.justia.com/

a mortgage that conveyed a setyuimterest in the property tdlortgage Electronic Registration
Systems, Inc. (MERS).Id.) The mortgage was recorded witte Macomb County Register of
Deeds on June 11, 20074d.j It is implicit in the Complaint that Defendant Ocwen Loan
Servicing, LLC is the mortgage servicer.

According to the Complaint, in “Felbaty 2015,” Wiggins requeted “a modification
review” from Ocwen because she had lost incowes injured on the job, and her son was ill.
(R.1,PID10Y2.)

But the Complaint omits several key dates that are material to her claim that Ocwen
violated federal mortgage servicing regulatoby proceeding with feclosure despite her
pending loan modification application. Accorditay an “Affidavit of Publication” Ocwen has
attached to its motion, Ocwen first publisheatice of the foreclosure on February 19, 2015,
indicating that the sale was scheduled for March 3@eR. 9-19, PID 385.) Ocwen has also
attached an “Affidavit of Posting,” which indiess that notice of the foreclosure was posted on
the door frame of Wiggins' property on February 26, 2b1SeeR. 9-19, PID 383.) Yet,
according to Wiggins’ application for loan médation, also attachetb Ocwen’s motion, she
did not apply for loan modification until February 26, 2015—after Ocwen’s first notice of
foreclosuré. (SeeR. 9-11, PID 298.)

Dates aside, Wiggins alleges that in arriAp7, 2015 denial letter, Ocwen “returned an

explanation that did not maleense.” (R. 1, PID 10 ¥ 2.) Speciélly, Ocwen allegedly inflated

! The Court may consider the affidavit jpfiblication and affidavit of posting—and the
sheriff's deed to which they are attached—ammotion to dismiss because they are “public
records or are otherwise appropri&te the taking of judicial notice.New Eng. Health Care
Employees Pension Fund v. Ernst & Young, LBB6 F.3d 495, 501 (6th Cir. 2003) (citation
omitted).

2 The Court may consider Wiggins’ Februd@§, 2015 loan modification application as
“part of the pleadings” becausewas “referred to in the congant” and “central to” Wiggins’
claim.See Greenberg v. Life Ins. Co. of V&7 F.3d 507, 514 (6th Cir. 1999) (citation omitted).
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Wiggins’ monthly income, understated heromthly mortgage payment, and provided
inconsistent values concerning thgaid principal balance on the loatu.)

Wiggins appealed to Ocwen, pointing out #reoneous information. (R. 1, PID 11 § 3.)
Ocwen asked her to send a “new modificati@ckage,” which she provided on June 19, 2015.
(R.1,PID 11 7 4.)

Wiggins claims that during the process, “numerous” Ocwen agents “assur[ed]” her that
“her loan [would] be reviewed again for theodification.” (R. 1, PID11  5.) On August 12,
2015, Ocwen confirmed by letter thathad received Wiggins’ appeal. (R. 1, PID 11  6.) But
the next day, Ocwen sent another letter denyher request for loan modification, again
allegedly inflating Wiggins' income $(10,294.33 instead of $6,800) and understating her
monthly payment ($2,153.93 instead$&,080.20). (R. 1, PID 11 7 7.)

In response, Wiggins called Ocwen and spuokth an agent who informed her that
Ocwen was “looking into the matter” but that the sheriff's sale scheduled for September 25, 2015
would proceed if no resolution was reached. XRPID 11 § 8.) At the time of the Complaint,
Wiggins says she was “still receiving calls from Defendant Ocwen regarding the loss mitigation
process, yet [was] also being told the shhs already been scheduled and will not be
postponed.” (R. 1, PID 11 § 9.)

Wiggins filed her Complaint against Ocwdan Macomb County Circuit Court on
September 23, 2015, and the case was removed to this Court on December 3, 2015. (R. 1.) The
Complaint includes four counts. Count | assertdaim that Ocwen violated the Regulation X
under the Real Estate Settlement ProcedureR¥ESPA). Count Il asserts a claim of “lllegal
Foreclosure in Violation of MC 600.3204.” Count Il asserts aagin of negligence, and Count

IV is labelled as a claim for “exemplary damages.”



Shortly after the Complaint was filed, the Coraferred the parties to an early settlement
conference, but the case was not resolved. (RA&drding to the sheriff's deed attached to
Ocwen’s motion, a sheriff's sale wagecuted on May 27, 2016 for $692,302.25. (R. 19-19, PID
384.) Ocwen then filed a “Motion to Dismiss And/Or for Summayginent” on June 29, 2016.
(R. 9.) Though Ocwen did not file a reply to Wiggj response, Wiggins filed a motion for a sur
reply on December 17, 2016. (R. 13iter careful considration of the briefs and thorough
review of the record, the Court finds that caagjument will not aid in resolving the pending
motions.SeeE.D. Mich. LR 7.1(f)(2).

I.
A.

A threshold issue is what to make ofv@mn’s dual-labelled motion: Is it a motion to
dismiss or a summary-judgment motion?

Ocwen filed what it calls a “Motion to Disas And/Or for SummarJudgment.” (R. 9.)
The motion cites the controlling standards feotions under Federal Rute# Civil Procedure
12(b)(6) and for summary-judgment motions under Fale The brief's headings indicate that
each count of the Complaint fails to state @l for which relief may be granted—consistent
with a Rule 12(b)(6) motion. But attached te timotion are certain documents that were not
included with the Complaint, with no explarmati of which, if any, of the documents can be
appropriately considered in coraien with a Rule 12(b)(6) motion.

Wiggins’ response does not make anythingerashe too cites thgtandards for both
motions and, unfortunately, relies on the now-repudi@exley v. Gibson355 U.S. 41 (1957),

“no set of facts” standard for Rule 12(b)(6) motioi®edR. 10, PID 448.)



But more problematic for Wiggins is thahe has attached teer response a host of
documents, including an affidavit and other materialhich tell an entirely different story from
the narrative in the Complaint. As dissed, the Complaint centers on her February 2015
application for loan modification, referring tb—misleadingly, as it turns out—as her “first
modification package.”SeeR. 1, PID 10 Y 2.) In contrast, hexsponse brief attempts to show
that Ocwen violated RESPA through its handlafdher loan modification requests dating back
as early as February 2012.

The Court sees no reason to consider Wigigprior loan modification attempts. She
obviously knew the underlying facts when shedfiler Complaint, yet chose to omit them. And
she has not requested to amend her Complairieltathis new narrative. Considering this
information now would be tantamount to allegiWiggins to amend her Complaint through her
response brief, but “[i]t is a basic principle thia¢ complaint may not be amended by the briefs
in opposition to a moon to dismiss[.]’See Agnew v. Nat'| Collegiate Athletic Ass383 F.3d
328, 348 (7th Cir. 2012) (first alteration in origin&lYhus, the Court will not consider the
documentation of Wiggins’ loan modification attpts predating the Felmry 2015 application
at the center of the Complaint.

As the Court believes that this case dam resolved on the pleadings, it will treat
Ocwen’s motion as a Rule 12(b)(6) motion and atersonly the documents appropriate for that
posture. The Court thus excludesrir consideration all of the docemts attached to the parties’
briefing not otherwise attached to the Cdanmt except for the sheriffs deed and the

accompanying affidavit of posting and affidavit of publication, as discussed dbeeeed. R.

® The same would be true had the Cdueited Ocwen’s motion as one for summary
judgment.See Tucker v. Union of Needletrades, Indus. & Textile Emplogy@éd-.3d 784, 788
(6th Cir. 2005).



Civ. P. 12(d) (“If, on a motion urest Rule 12(b)(6) or 12(c), rttars outside th pleadings are
presented to and not excluded thye court, the motion must be treated as one for summary
judgment under Rule 56.”).
B.

When a defendant moves to dismiss pursuamuie 12(b)(6), the plausibility standard
articulated inBell Atlantic Corp. v. Twomb)y550 U.S. 544 (2007), amsshcroft v. Igbal 556
U.S. 662 (2009), governs. Under that standardpwat first culls legalconclusions from the
complaint, leaving only factual labations to be accepted as trigbhal, 556 U.S. at 679. The
inquiry then becomes whether the remaining assertof fact “allow[] the court to draw the
reasonable inference thatethdefendant is liable[.]d. at 678. Although thisplausibility

threshold is more than a “sheer possibility” thatlefendant is liablat is not a “probability

requirement.”ld. (quotingTwombly 550 U.S. at 556). Whethempéintiff has presented enough

factual matter to “nudg[e]” her claim “acrossdhine from conceivable to plausible™ is “a
context-specific task” requiringhis Court to “draw on itsudicial experience and common
sense.’lgbal, 556 U.S. at 679, 683 (quotidgvombly 550 U.S. at 570).

.

A.

The Court begins with Courf{ which asserts a claim ah Ocwen violated the loss
mitigation procedures servicers must follow undaes promulgated by the Bureau of Consumer
Financial Protection under RESP/&ee Mortgage Servicing Rulet/nder the Real Estate
Settlement Procedures Act (Regulation X3, Fed. Reg. 10696 (January 10, 2014) (codified at
12 C.F.R. 8§ 1024.41). Wiggins clairtisat Ocwen violated theseqmedures by “referring [her]

loan to foreclosure after loss mitigation had begun and the review was in process” and by



“continufing] to pursue the foreclosure sale” “aftmowing of [the] error in [Wiggins’] income
any payment information[.]"SeeR. 1, PID 15 { 17.)

The two regulatory provisions Wiggins cites duitia servicer’s ability to proceed with a
foreclosure in certain circumstances when atgager has applied fdoan modification. But
Wiggins does not state agpisible claim for relieinder either provision.

The first provision Wiggins says Ocwen violated is 12 C.F.R. § 1024.41(f)(2), which—
outside of certain exceptions—gbibits a servicer from makg “the first notice or filing
required by applicable law for anydicial or non-judicial foreclosure process” if “a borrower
submits a complete loss mitigation applicatiomiry the pre-foreclosure review period set forth
in paragraph (f)(1) . . . or before a servitexs made the first notice or filing required by
applicable law for any judicial or non-judicialréxlosure process.” (The “pre-foreclosure review
period” described in § 1024.41(f)(1) provides fgpexiod in which “[a] sevicer shall not make
the first notice or filing required by applicableMdor any judicial or on-judicial foreclosure
process” unless an exception applies, such a&wWa] borrower’'s mortgge loan obligation is
more than 120 days delinquengéel2 C.F.R. § 1024.41(f)(1)(i).)

Wiggins’ claim under § 1024.41(f)(2) fails tweasons. For one, her Complaint does not
plausibly state that she filed a “complete lassigation application.”The regulation defines a
“complete loss mitigation application” as “an &pation in connection withwhich a servicer has
received all the information that the servicaguiees from a borrower in evaluating applications
for the loss mitigation options available to tharower.” 12 C.F.R. § 1024.41(b)(1). Nothing in
the Complaint, even in conclusory fashiomggests that is what \§fins sent Ocwen in

February 2015.



Furthermore, even assuming that Wiggiagplication was complete, nothing in the
Complaint suggests that Ocwen violated § 1024)@0)(by making its first notice at an improper
time—that is, after receiving the application. Notably, the Complaint does not provide the
relevant dates: it does notyswwhen Ocwen made its first no@, and Wiggins alleges only
vaguely that her loan modifigah application was made in ébruary 2015.” (R. 1, PID 1 2.)

But certain documents Ocwen attached to its motion—which as discussed, the Court may
consider—show that Wiggins applied for loarodification only after Ocwen made its first
foreclosure notice. The relevant notice her@s made pursuant to Michigan Compiled Laws
8 600.3208, which covers notices of foreclosurepbplication. According to an “Affidavit of
Publication,” Ocwen first provided notice ofetlforeclosure via publication in the Macomb
County Legal News on February 19, 2015, statimgf the foreclosure sale would happen on
March 20, 2015. (R. 9-19, PID 385.) Yet Wiggins’ loss mitigation application, which took the
form of a “request for mortgage assistanaafries a later date of February 26, 2015. (R. 9-11,
PID 302.) Thus, because her application fanlonodification came owlafter Ocwen’s first
notice of foreclosure, Wiggins has not sethta plausible claim that Ocwen violated
§ 1024.41(f)(2).

The second provision at issue is Section 102¢}{2), which—again, outside of certain
exceptions—prohibits a servicer mo“mov[ing] for foreclosure ydgment or order of sale, or
conduct[ing] a foreclosure salé’“a borrower submits a completess mitigation application
after a servicer has made the first notice or filing required by applicable law for any judicial or
non-judicial foreclosure proes but more than 37 days before a foreclosure sale.”

Wiggins’ claim under this provision again fafts two reasons. To reiterate, she has not

plausibly alleged that she made a “comple@Ss mitigation application. And even if her



application had been complete, it came too fatethis provision to apply—she applied on
February 26, 2015, less than 37 days befogestiheduled March 20, 201&reclosure sale. As
explained in its adopting release to RegolatiX, “the Bureau [was] cognizant that if
applications received at the last moment were allowed to unduly delay a foreclosure from
proceeding, there is a risk that the applmatiprocess could be used tactically to stall
foreclosure. . . . [T]he Bureau €® not believe it igppropriate to permapplications provided
shortly before a foreclosure Isato delay the foreclosureSee78 Fed. Reg. at 10820-21.
Accordingly, ‘None of the loss mitigation procedures apply to a loss mitigation application,
including a complete loss mitigation application, received 37 days or less before a foreclosure
sale.” 78 Fed. Reg. at 10821.

Wiggins’ response brief attempts to sidestep these timing problems by telling an entirely
different narrative from her Complaint. But asalissed earlier, the Court will not consider this
line of argument, as it is inconsistent witle t&omplaint, and Wigginkas not asked to amend
her Complaint.

Finally, the Court notes that much of théekeWiggins seeks under RESPA is not even
available to her. While he€omplaint seeks damages undRESPA, her response brief goes
further, asserting that RESPéan provide equitable relief dtstop foreclosures when pre-
foreclosure modification procedes are not followed.” (R. 10, P1456.) Courts routinely have
rejected the notion that RESPA affords injunctigkef and Wiggins has pointed to no relevant
authority to the contrarySeeg e.g, Caggins v. Bank of N.Y. MelloNo. 1511124, 2015 WL
4041350, at *2 (E.D. Mich. July 1, 2015) (“Thaseno provision found in RESPA under which

Plaintiff can seek to have foreclosure procegdinullified, or force Diendants to negotiate a



loan modification.”); Austerberry v. Wells Fargo Home MortdNo. 15-CV-13297, 2015 WL
8031857, at *6 (E.D. Mich. Dec. 7, 2015) (“RESPA slo®t provide for injunctive relief.”).

In sum, Wiggins’ Count | has failed toast a plausible claim that Ocwen violated
Regulation X.

B.

Count Il asserts that the foreclosureswilegal under Michigan Compiled Laws §
600.3204(1) and that Wiggins is teére “entitled to have the fleclosure proceedings halted
and any eviction proceedings stayed, and dgmacaused by the harm and prejudice of the
illegal foreclosure.” (R. 1, PID 16  26.)

Section 600.3204(1) provides that “a partyyni@areclose a mortgage by advertisement”
if all of the following circumstances exist:

(a) A default in a condition of the moriga has occurred, byhich the power to
sell became operative.

(b) An action or proceedingas not been instituted, kw, to recover the debt

secured by the mortgage or any part ofrtteetgage or, if an action or proceeding

has been instituted, either the action or proceeding has been discontinued or an

execution on a judgment rendered in #uotion or proceedinhas been returned

unsatisfied, in whole or in part.

(c) The mortgage containing the power of sale has been properly recorded.

(d) The party foreclosing the mortgageeither the owner of the indebtedness or

of an interest in the indebtedness sedurg the mortgage or the servicing agent

of the mortgage.
Wiggins does not dispute thatetfe conditions were met. Instehaeér theory is that Ocwen has
no “standing” to foreclose because of its “seing violations” and “negligence.” (R. 1, PID 16
1 25.) Her response brief addsatthshe was “catalyzed into fareclosure situation as the

Defendant did not adhere to the guidelines tattral statute for an appropriate modification

review.” (R. 10, PID 458-59.) But again, Wigginsshaot stated a plaide claim that Ocwen
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ran afoul of the federal regulations coveringve®ers’ obligations whn a mortgagor requests
loan modification.

Even if she had, Count Il would still fail. \§jins relies on cases from the context of
mortgagors’ attempts to set aside a foreclesiter the statutory redemption period has passed.
In that context, Michigan law pvides only a narrow path to relief to set aside a foreclosure sale:
a mortgagor must make “a clear shogvof fraud, or irregularity.”See Conlin v. Mortg. Elec.
Registration Sys., Inc714 F.3d 355, 359 (6th Cir. 2013) (citation omitted). But the Sixth Circuit
has repeatedly held that “[a]fleged irregularity in the loan modification process . . . does not
constitute an irregularity in the foreclosure proceedi@aimpbell v. Nationstar Mortg611 F.
App’x 288, 294-95 (6th Cir. 2015) (citing casesge also Nance v. Bank of Am., N@88 F.
App’x 476, 478 (6th Cir. 2016).

All that Wiggins responds with are lahg block quotes from cases that have no
application here. For instance, Wiggins quotes at legdnr v. Fannie MageNo. 14-14380,
2015 U.S. Dist. LEXIS 29629, at *5 (E.D. Mich. Md.1l, 2015), where the court held that the
plaintiff adequately pled a claim that therdolosure process had been irregular because
“Defendant foreclosed at a time when [Plaintiffhs not actually in default.” Thus, unlike here,
Starrinvolved a situation in which one of § 600.3204(1)’s four express conditions was not met—
the condition that “[a] default in a condition of the mortgage decurred, by which the power to
sell became operativeSeeMich. Comp. Laws 8§ 600.3204(1)(a)iggins also quotes at length
from Galliard v. USAA Fed. Sav. BanKo. 12-cv-11459, 2012 U.S. Dist. LEXIS 163211 (E.D.
Mich. Nov. 15, 2012). There the courtith¢hat the plaintiff adequatelyled an irreglarity in the
foreclosure process for numerous reasons, incluthagthe servicer forced the plaintiff into an

insurance policy with excessive premiums after phaintiff failed to sbmit proof of coverage.
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Id. at *26. The court based its hold on the “peculiar chin of alleged events,” none of which
was an allegation that the sex@r botched its review of application for loan modification.
Accordingly, Wiggins has failed to state plausible claim for relief under Michigan

Compiled Laws 8§ 600.3204.

C.

Wiggins’' negligence claim, Count lll, alsmust be dismissed. Under Michigan law,
negligence claims have four elements: “(1) a duted by the defendant to the plaintiff, (2) a
breach of that duty, (3) causation, and (4) damadtaditv v. Sterling Heights627 N.W.2d 581,
588 (Mich. 2001) (citation omitteddyverruled on other groundd1 N.W.2d 753 (2005).

Starting with the first element, the Complairas not plausibly alleged that Ocwen owed
Wiggins a duty. The Complaint asserts thatwe&a “had a duty toproperly evaluate the
information provided by the Defendant [sic] teld to income and accurate monthly payments.”
(R. 1, PID 17 1 28.) In her response brief, Wiggitagifies that her position is that this duty
stems from the federal mortgage servicing reguiatihat she says Ocweiolated, contained in
12 C.F.R. § 1024.41. (R. 10, PID 461—-&ux Wiggins cites no authority establishing that those
regulatory provisions impose sualduty on mortgage servicers.

To the contrary, in a similar context, courts have rejected thiennthat regulations
under the Home Affordable Modification ProgrdmdAMP) impose on servicers a duty of care
owed to borrowersSee Campbell v. Nationstar Mort@l1 F. App’'x 288299 (6th Cir. 2015)
(citing cases). As the Sixth Circuit has expldinginder Michigan law, th duties established by
the mortgage contract goverrethelationship between the pasfi¢ . . . a homeowner who has

defaulted may not simply waive tlgentract and sue in negligenc®ush v. Mac792 F.3d 600,

605—06 (6th Cir. 2015)yeh’g denied(Aug. 12, 2015).
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Courts have extended this logic to the speaiigulation at issue he For instance, in
Deming-Anderson v. PNC Morigl19 F. Supp. 3d 635, 641-42 (E.D. Mich. 2015), the Court
acknowledged that certain provisions in 12 B.F8 1024.41 refer to servicers’ obligation to
exercise “reasonable diligence” in some situsd. For instance, 8 1024.41(b)(1) provides, “[a]
servicer shall exercise reasorabliligence in obtaining documerdad information to complete
a loss mitigation application.” Additionally, 8 1024.4J(Q)(ii) states that “if a servicer has
exercised reasonable diligence in obtainingudoents and information to complete a loss
mitigation application, but a loss mitigatiop@ication remains incomplete for a significant
period of time under the circumstances withfouther progress by a borrower to make the loss
mitigation application complete, a servicer may,jts discretion, evaluate an incomplete loss
mitigation application and offer a borron@foss mitigation option.” Nonetheless, heming-
Andersoncourt found that “[n]gher of these statements appears to impose on the servicer a duty
to exercise “reasonable care in performing treduwation of Plaintiff for a loan modificationld.
at 642. This Court agrees. And another RegutaX provision reinforces this conclusion. In
particular, 12 C.F.R. § 1024.4)(provides, “[n]othing in § 1024.41 imposes a duty on a servicer
to provide any borrower with any specific loss mitigation optid®ee also Szczodrowski v.
Specialized Loan Servicing, LLGlo. 15-10668, 2015 WL 1966887, at *6 (E.D. Mich. May 1,
2015) (noting that 8 1024.41(a) provision “disclaiarsy duty for a loan servicer to provide a
loan modification”).

Furthermore, even if Wiggins had suféaitly pled a duty under § 1024.41, as discussed,
she has not plausibly alleged ti&twen breached the regulation.

Thus, the Court finds that Count 11l fails to state a plausible claim for relief.
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D.

Lastly, Count IV of the Complaint asserts a claim for “exemplary damages.” Yet
“exemplary damages are a form of damages, and do not constitute a separate cause of action.”
Chungag v. Wells Fargo Bank, N.A489 F. App’'x 820, 826 (6th Cir. 2012) (per curiam) (citing
Kozma v. Chelsea Lumber C@010 WL 2836327, *8 (Mich. Ct. App. July 20, 2010). The
authority Wiggins cites to urge otherwiseshao relevance. She simply recites case-law
examining when exemplary damages are appropréde.e.g, Unibar Maint. Servs., Inc. v.

Saigh 769 N.W.2d 911, 924 (Mich. CtApp. 2009) (observing, amng other things, that
“[e]xemplary damages are recoviel@ only for intangible injuries or injuries to feelings, which

are not quantifiable imonetary terms”). Thus, thi®ant will be dismissed as well.

V.

The Court now turns to Wiggins’ requestfie a sur-reply. (R. 13.) She acknowledges
that the sheriff's sale happeneudaclaims that a “strange mappeear [sic] at her door” in early
December 2016 who “was bidding on her hottm®ugh an online auction site.” (R. 13, PID
541.)

The primary thrust of the sur-reply motigs Wiggins’ contention that it was improper
for Ocwen to sell her home while this case wasding. (R. 13, PID 541.) She cites no authority
to support her position though. And she has fied any motion asking this Court for
preliminary relief to preserve the status qiwxring the litigation. Morever, as the Court has
held, her RESPA claim does not entitle her to injunctive relief, and her claim to set aside the
foreclosure under Michigan Compiled Laws § 600.3214 fa state a plausible claim for relief.

She also now claims—without any explanatior analysis—that Ocwen has violated

another regulation, 12 C.F.R. 8§ 1024.35, which c®veesolution procedures in certain
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circumstances when a borrower notifies a servicer of an error. But a sur-reply is not a proper
vehicle for amending a Complaint to add anothegal theory or causef action. Wiggins never
sought to assert additional claims regarding #flisged irregularity irthe foreclosure process,
and the Court will notddress such a claim now.

Accordingly, the Court will denyiggins’ motion for a sur-reply.

V.

For the reasons discussed, Defendant Odveem Servicing, LLC’s Motion to Dismiss

(R. 9) is GRANTED, PlaintiffTiffany Wiggins’ Motion for a SuReply (R. 13) is DENIED, and

the case is DISMISSED WITHOUT PREJUDICE.

SO ORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: February 6, 2017 U.S. DISTRICT JUDGE

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguinent was served upon counsel of record
and any unrepresented parties via the Co®CF System to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otf Electronic Filing on February 6, 2017.

s/Keisha Jackson
Case Manager
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