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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

CXA-16 CORPORATION
Case No. 15-14316

Plaintiff,
SENIORU.S.DISTRICT JUDGE
V. ARTHURJ. TARNOW
TELEFARASSOCIATESLLC, ET. AL., U.S.MAGISTRATE JUDGE
DAvID R. GRAND
Defendants.

ORDER DENYING MOTION TO Dismiss[11]

Plaintiff filed a complaint on Deoaber 11, 2015 seeking to recover the
remainder of the deficiency on a delted business loan based on a guaranty
executed by the guarantor Defendard&fendants filed a Motion to Dismiss on
January 25, 2016 [11]. Priff responded on Februal8, 2016 [16] and
Defendants replied on March 3, 2016 [17]. Both parties filed supplemental briefs
on August 12, 2016 [24; 25]. A hearing wasd before the Court on August 4,
2016, where argument was presented onMlwon. For the reasons stated below,

Defendants’ Motion to Dismiss [11] BENIED.
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FACTUAL BACKGROUND

Defendant, Telefar, LLCTelefar”), obtained a loan from Sterling Bank
and Trust, FSB (“Sterling March 2004. This loan vgasecured by real property
located in Southfield, Midgan. Documents evidencing the loan and establishing
the terms for its repayment were exiecliand delivered by Telefar and the
Guarantor Defendants on March 22, 20Dde loan documents contained the
following: (1) a promissory note in éprincipal amount of $2,650,000.00 dated
March 22, 2014; (2) the mortge; (3) an assignment of leases and rents; (4) an
assignment of contracts; and (5) thea@unty. The Guarantyas executed and
delivered by the Guarantor Defendar@sis E. Zervos, Pat&. Zervos and
Michael E. Zervos.

Under the Guaranty, t@uarantor Defendants agreed to be jointly and
severally liable for Telefar’s payment fop to 50% of the total indebtedness due
under the note. [1-6 at 71]. The Gudyacontained the following provisions:

The[Guarantors], hereby jointly and severally unconditionally
guar anty the full and prompt payment and collection when due,
whether by acceleration of other@jsand at all times hereaftef; (a)
The continuous top fifty percent (50%) of the total indebtedness
on the Mortgage Note executed of even date herewith and
incorporated herein by referencegb) The continuoustop fifty
percent (50%) of thetotal indebtednessfor all extensions or

renewals of said note, and all expenses inaing reasonable attorney
fees, incurred in the collection thereofand (c) The continuoustop
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fifty percent (50%) of the total indebtednessresulting from
advances made on Borrower s behalf by Lender to protect or
preserve the priority and security of its first lien....

...a separate action or actions p@ayment, damages or performance
may be brought and prosecuted against the undersigned... whether or
not an action is brought agairidorrower or the security for

Borrower’s obligations.

Lender may... without affecting, dimishing or releasing the liability
of the undersigned...(f) resort teetbindersigned (or any of them) for
payment of any of the Liabilities, or any portion thereof, whether or
not Lender shall have resortedaiay property securing any of the
Liabilities or any obligation here under....

Any amount received by Lender from whatever source and
applied by it toward the payment of the Liabilities shall be
applied in such order of application asLender may from timeto
time elect.

No action of Lender penitted hereunder shall iny way impair or
affect this Guaranty.

Until all of the Liabilities shall havbeen paid to Lender in full, the
undersigned shall have no rightsisbrogation, and until such time the

undersigned waive... any right to participate in any security now or
hereafter held by Lender.

[1-6].
Plaintiff, CXA-16 Corporation, was aggied the rights, title and interest in
and to the loan and loan documents on October 16, 201@ctber 30, 2014,

Plaintiff sent Defendants notice that Traelewas in default on its obligations under



the loan and demanded payment withirda@s to bring the loan current. [1-14].
This notice also advised Defendants thid¥/ had accelerated ¢hloan and if the
loan was not brought current, Plaintiff wa®pared to exercise legal remedies. At
this time the amount owed under the loan documents was $2,040,592.47 [1-2 at
26]. Telefar and Guarantor Defendantsddito pay the amount needed to bring
the loan current.

Pursuant to their rights under the ladocuments, Plaintiff foreclosed the
mortgage and purchased the propéstya credit bid of $1,400,000.00 at a
foreclosure sale held on October 27, 2(15t §22]. Plaintiff applied the credit
bid in partial satisfaction of the amowwed under the loan. As of November 13,
2015, the deficiency balance on the laacjuding reasonable attorney’s fees was
$748,636. [1 at 23]. Telefar and thedganty Defendants failed to pay the
deficiency balance. Plaintiff then fileHis suit seeking relief based on contractual
claims and, in the alternag@yclaims based in tort.

ANALYSIS
In the Motion to Dismiss, Defendandittack Plaintiffs’ complaint on the

following grounds: (1) the claim for prossory estoppel fails as a matter of fact

! Guarantor Defendants had previously reedinotice that Telefar was in default
on its obligations to repay the loanrmnrior assignee LVN on June 23, 2014. [1-
11]. In this notice they demanded repayment in 10 days, or the entire balance

might be accelerated. Bndants made no payment.
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and law; (2) the tort claims are barredMigchigan’s contract bar doctrine; (3) the
common law and statutory conversion clafisas a matter of l&; (4) the failure
of Plaintiff to adequatelplead implied contract claimequires dismissal; and (5)
the Plaintiff is barred from seekirigrther recovery from the individual
Defendants by the express terafigheir limited guaranty.

1. PROMISSORY ESTOPPEL CLAIM AND TORT CLAIMS

In the Motion to Dismiss, Defendardsgue that Plaintiff’'s Promissory
Estoppel claim and all tortaims fail as a matter of lamnd fact, because, in this
case, there are express written contréa@sgovern the parties’ transactions.
Because Plaintiff is suing in reliaa upon these express contract terms,
Defendants argue that a claim in ggunay not be claimed alongside these
contract-based claims.

This argument is without merit. Whileid true that Plaintiff cannot recover
on both theories for the same alleged h&aintiff is merely exercising its right
under Fed. R. Civ. P. 8(d)(2)&(3) togald alternative theories of recovery:

(2) Alternative Statements of a Claon Defense. A paytmay set out 2 or

more statements of a claim or deferdternatively or hypothetically, either

in a single count or defense or in sexa ones. If a partmakes alternative

statements, the pleading is sufficient if any one of them is sufficient.

(3) Inconsistent Claims or Defensésparty may state as many separate
claims or defenses as it hasgardless of consistency.



Defendants have not admitted to the execution, validity, or terms of the
Guaranty upon which Plaintiff's complainthsised. [10 at 19(e); 126-33]. Plaintiff
may plead both contract-based claimd a promissory estoppel claim in the
alternative since there are questions of fagarding the contract at issue and its
terms anctoverageWake Plumbing & Piping, In v. McShane Mech.
Contracting, Inc. No. 12-12734, 2012 WL 6591664,*at (E.D. Mich. Dec. 18,
2012).

2. CONVERSION CLAIMS

Plaintiff brings common law and statugazlaims of conversion with respect
to the alleged failure of Defendants tdider rents they have received since the
foreclosure, in violation of the agsiment of rents. Defendants claim that
Plaintiff's common law and statutory atas should be dismissed for failure to
state a claim because Plaintiff has faileddmply with statutory prerequisites to
enforce its assignment of rents agsiDefendants under Michigan law.
Additionally, Defendants assert that Pléfrfails to state a claim for statutory or
common law conversion der Michigan law.

Plaintiff has met the statutory requirem&to enforce its assignment of rents
against Defendants. In Michigan, assigamhof rents is governed by M.C.L.A. 88

554.231 and 554.232:



...In or in connection with any nntgage on commercial or industrial
property...it shall be lawful to assighe rents, or any portion thereof,
under any oral or written leases upon the mortgaged property to the
mortgagee, as security in addition to the property described in such
mortgage Such assignment of rents shall be binding upon such
assignor only in the event of default in the terms and conditions of
said mortgage, and shall operate agaired be binding upon the
occupiers of the premises from theaaf filing by the mortgagee in
the office of the register of deefis the county in which the property
is located of a notice of defautt the terms and conditions of the
mortgage and service of a copysoich notice upon the occupiers of
the mortgaged premises.

MCL § 554.231 (emphasis added).
The assignment of rents, whea made, shall be a good and valid
assignment of the rents to accrue under any lease or leases in
existence or coming into existengering the period the mortgage is
in effect, against the mortgagor miortgagors or those claiming under
or through them from the date ofthecording of such mortgage, and
shall be binding upon the tenant untiee lease or leases upon service
of a copy of the instrument undehich the assignment is made,
together with notice of default as required by section 1.

MCL 8§ 554.232.

Defendants argue that per the statytanguage, rents cannot be collected
unless the lendemter alia, records a notice of default and serves the recorded
notice and instrument, requirements tlalgge Plaintiff has not met. The
additional requirements that Defendaas$sert Plaintiff has not met are only

necessary if the lender is seeking téoece an assignment of rents against the

tenants of the secured property, andrererequired if seeking to enforce and



assignment of rents against the mortga§ee Matter of Coventry Commons
Associates143 B.R. 837, 838 (E.D. Mich. 199@)olding that “notice and
recording requirements required by 88 2Bitl 232 for an assignee of rents to
enforce such assignment agaitestants..such additional requirements are not
required when the assignee seeks torerfan assignment of rents against the
assignor only.” (emphasis added)); Téfere, Plaintiff has met the statutory
requirements to seek the delivery afitepost-foreclosure under Michigan law,
and thus may seek them in conversiothasrents are Plaintiff’'s personal property.

In Michigan, common law conversiondgfined as, “any distinct act of
domain wrongfully exerted over anothgy&rsonal property in denial of or
inconsistent with the rights therein.” (Rwod v. J.P. Morgan Chase Bank, NA, 50
F. Supp. 3d 829, 834-35 (E.D. Mich. 2014), quotiogemost Ins. Co. v. Allstate
Ins. Co, 439 Mich. 378, 391, 486 N.W.2d 600 (299). “To support an action for
conversion of money, the defendant mustehan obligation to return the specific
money entrusted to his carédéad v. Phillips Camper Sales & Rental, |i234
Mich.App. 94, 111 (1999). T]he defendant must laa obtained the money
without the owner's consent to the creatof a debtor and creditor relationship.”
Idat 112,

Per Plaintiff's complaint, they allegmter alia, that:



46. Pursuant to the AssignmentRénts, which CXA is entitled to
enforce, Telefar is required to dedivto CXA any rents it has received
on the Property after the foreclosure.

47. Any such Rents paid to Telefar were received in trust, and after
the foreclosure on October 2015, Defendants (the Guarantor
Defendants pursuant to their Guargmsere required to turn over all
such Rents to CXA. On informati and belief, in breach of the
foregoing obligationDefendants have failed to do so.

48. Defendants have wrongfully retained, used and/or realized value
from Rents without permission from CXA.

[1]. These allegations clearly supporatta claim of commn law conversion.

Plaintiff also successfully allegasclaim for statutory conversion under
MCL 8600.2919a. In their complaint, Plaintiffs alleges that “Defendants
wrongfully converted, received, possessedl/ar aided in the concealment of the
Rents, knowing that such property wasieerted.” Per the Michigan statute,
knowingly “buying, receiving, possessirigr] concealing” converted property
constitutes conversion. i 153]. Thus, the abowtaim sufficiently alleges
statutory conversion.

3. BREACH OF IMPLIED CONTRACT CLAIMS

Defendants argue that Plaintiff has pted sufficient facts in their two
breach of implied contractaims to survive a motion wismiss. Specifically, it is
asserted that Plaintiff “has not sufficiendlileged that it directly provided a benefit

to each of the defendants.” Additionalefendants argue that because Plaintiff
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has pled that there argmess contracts governingethelationship between the
parties, claims for an implied contrazznnot stand since they cover the same
subject matter as the express contradtatin v. East Lansing School Disf.93
Mich. App. 166, 177 (1992).

Under Michigan law, the elements of a claim for breach of implied
contract/unjust enrichment are: “(1) rqueof a benefit by the defendant from the
plaintiff and, (2) which benefit it is gguitable that thdefendant retain.Dumas v.
Auto Club Ins. Ass;m37 Mich. 521, 546 (1991). Plaintiff's complaint contains
allegations that Defendants all receivdaeaefit from Plaintiff. For example, in
156, Plaintiff alleges that to “inducee®ling to extend credit and loan money to
Telefar...Guarantor Defendanguarantied and agreedgay all of Telefar’s
indebtedness relating to the Loan” andher states that, by their assignment,
Plaintiff “is now entitled to exercise alights [of the previous Guarantee] under
the Guaranty.”

As the recipient of a loan, it is clethat Defendants ceived a benefit.
Plaintiff was assigned the rights, title and interest in the loan and documents on
October 16, 2014. Per the terms of the @o#yr, Defendant Guarantors were given
the Guaranty “[flor value receivethe sufficiency of which is hereby

acknowledged and in consideratioinany loan or other financial
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accommodation...granted to [Telefar] fiyender]...together with its successors
and assigns...” [1-6 at 2]. Thereforey plee terms of the Guaranty, Defendants
have received a benefit from Plaintiéind Defendants argument for dismissal
lacks merit.

Additionally, the argument that the atas for breach of an implied contract
should be dismissed because they cannattien there is an express contract
between the two parties on the same issuathout merit. As explained above,
Plaintiff has pled these claims in théeanative under Fed. R. Civ. Pro. 8(d).

4. EXPRESS TERMSOF THE LIMITED GUARANTY

The Guarantor Defendants argue ti&t phrase “continuous top fifty
percent” in the guaranty limits their liabilitg Plaintiff. According to this theory,
if Plaintiff wanted to obtain recoverfyom the Guarantor Defendants under the
Guaranty agreement it should have patsthe guarantors prior to recovering
excess of the top 50% of the indebtedness from the foreclosure proceeds.

When Plaintiff served the notice offdalt to the Defendants on or about
October 30, 2014, the total indebtegs@vas $2,040,592.47, and the Guarantor
Defendants were liable f&1,010,296.23. The amount collected from the
foreclosure sale was $1,400,000.00. Beseathis amount is $389,703.77 greater

than the Guarantor Defendants’ obligatiornhe time of default, they argue that
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their responsibility under the Guarantyshzeen fulfilled and the Plaintiff is barred
from seeking further recovery from them.

Plaintiff rejects this construction and insists that Guarantor Defendants
remain liable under the Guatsgnlt claims that whei@XA purchased the property
for a credit bid of $1,400,000.00 it applie@ttamount to the “bottom” of the debt.
The resulting deficiency of $748,636 is less than the Guarantor Defendants’ total
obligations under the Guaranty and therefore Plaintiff is entitled to collect the
entire deficiency balance against them.

In Michigan, “[a] guaranty is consted like any other contract, and the
intent of the parties as discernfedm the entire instrument governs its
interpretation.’RBS Citizens Bank, N.A. v. Purth22 F. Supp. 3d 747, 751 (E.D.
Mich. 2014). While Defendants rely on a “common-sense” interpretation of the
plain language of the contract termsaiRtiff relies on case law to support the
principle that “if the lender collects monérough foreclosure, the lender will not
be required to offset those funds amgtithe money due from the guarantor.” 11
Mich. Civ. Jur.Guaranty§ 22 (2016). This principle was articulateddaomerica
Bank v. Cohenwhere the court held that a gaator was not entitled to receive

credit for outside payment of a debf1 Mich. App. 40, 805 N.W.2d 544 (2010).
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The guaranty in question was similarthe@ case at hand and stated “the
obligations of the Guarantor hereunderlisba limited to 30% of the indebtedness
outstanding from time to time under the Nok&” at 43. The Defendant in that case
argued that because the guaranty was limited to only 30% of the debt, the
defendant’s obligation would be sdigsl from the proceeds from a proposed
foreclosure saldd. at 44. The court rejected this argument:
[B]y the plain language of the guaranty, defendant unconditionally
and absolutely agreed to pay @rcent of the indebtedness and
plaintiff was not required to forem$e on the real estate or proceed
against other collateral befoseeking payment from defendant.

Id. at 49.

The court went on to state:

Furthermore, even if plaintiff dicollect money through foreclosure,
plaintiff would not be required toffset those funds against the money
due from defendant unless the panhby defendant would result in
recovery of more than 100 qpent of the indebtedness.

Id. at 49.

Notably, the language @ohendoes not contain any word analogous to the
word “top” which is found irthis Guaranty. However, althougtohendoes not
contain the word “top,” another Michigan caS¢erling Bank & Trus F.S.B. v. SC

Southfield-Twelve Associates, L.L.Goes contain simitdanguage. No. 322325,

2015 WL 7367997 (Mich. Ct. pp. Nov. 19, 2015). Themguage of the guarantee
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in Sterlingstated that the guarantors “wmclitionally guarantee[d] ... the top
twenty five percent (25 %) dhe outstanding indebtedneskl’ at *4. The
guarantor defendants in that case putiftiie same argument presented here and
claimed “the word “top” means that Casgar promised to pay the first or initial
25% portion of SC STA's liability under the promissory note” and that any
subsequent foreclosure proceedswdd be deducted from this amouliak. at *4.

The Michigan Court of Appeals reject this argument and affirmed the
decision of the trial court holding thatéféndants' interpretian of ‘top’ is not
supported by the precise terms of thesagnent, and plaintiff was not required to
foreclose on the leasehold mortgage padicular time or apply the proceeds from
the foreclosure or other funds recalVen a manner that extinguished the
guarantors’ liability Id. at *5.

While in Sterling,the guaranty did not contaihe word “continuous,” it did
contain the word “outstanding” whid¢he court found to be “significant in
ascertaining [the Guarantors’] obligatiomsder the guaranty and in construing the
word ‘top.” Id. at *4. In analyzing the contraleinguage, the court the interpreted
“outstanding” as meaning “continuing to eéxisand held that this meant that the
guarantor promised to pay the “firstiartial 25% of [the borrowers’] unpaid or

uncollected debt when the debt was,dueat any time after it became due,
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regardless of any other pagnts received by plaintiff.ld. at *4. Like the word
“outstanding,” “continuous” can also meaontinuing to exist” and the Court is
not persuaded that Defendants havesssfully distinguished the instant case
from Sterlingand shown that their interpretatiorerits a dismissal of the case.
Furthermore, Defendant’s argument fadsconsider another provision in the
Guaranty which states “Any amount received by Lender from whatever source and
applied by it toward the payment of the Liabilities shallapplied in such order of
application as Lender may from time to time él¢emphasis added) [1-6 at 73].
Reading the Guaranty as a whole, this provision supports Plaintiff's claim that it
applied for foreclosure proceeds to thettom” of the debt leaving the “top”
untouchedSeeCohen 291 Mich. App. at 46 (“[A] conact is to be construed as a
whole... all its parts are to be harmonizedfar as reasonably possible... no part is
to be taken as eliminated or stricken by some other part unless such a result is

fairly inescapable”)citation omitted).

2This language is also present in 8terlingcase and contributed to the trial
court’s conclusion “the plain languagéthe guaranty ... does not prescribe a
particular timeframe or orddor applying payments ithe calculation of SC STA's
outstanding debt for purposes ot@lenining Canvasser's “top 25%” share.”

Sterling 2015 WL 7367997, at *4 .
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Plaintiff has presented a plausible interpretation of the Guaranty which is
supported by both its express language and Michigan case law construing similar

language. Accordingly, Defendantdotion to Dismiss is denied.

ITISORDERED that Defendants’ Motion to Dismiss [11]¥ENIED.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: September 9, 2016 Seribrited States District Judge
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