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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

CXA-16 CORPORATION
Case No. 15-14316
Plaintiff,
V. SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW
TELEFARASSOCIATESLLC, ET. AL.,
U.S.MAGISTRATE JUDGE
Defendants. DAvVID R.GRAND
/

ORDER GRANTING PLAINTIFF 'SPARTIAL MOTION FOR SUMMARY JUDGMENT
[22]

Plaintiff filed a Motion for PartialSummary Judgment on Counts I, Il and
VI of the Complaint [22] on July 18, 20t@efendants Responded on August 8,
2016 [23] and Plaintiff replied on Augu®b, 2016 [26]. The Court held a hearing
on the Motion for Summary Judgment ooweémber 4, 2016. From the bench, the
Court ruled in favor of the Plaintiff bubok the motion under advisement so that
the parties could attempt to reach an agesdras to the amount of damages to be
awarded. The parties have been unableetch an agreement and therefore filed
supplemental briefs on the issue of dgesmon March 24, 2017 [30; 31]. For the
reasons stated below, Plaintiff's Rakt Motion for Summary Judgment is

GRANTED against all Defendants and judgrhés entered as described below

! While this Motion for Summaryudgment only concerns claims I, Il and VI, the
remaining claims (Counts lll, IV, V, VII, VIII antX) are plead in the alternative so final
judgment issues from this order.
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against Defendants, jointlynd severally, for $81006.56. It is further ordered that
Plaintiffs submit detailed evidence and downtation to support their attorney
fees and costs request in a Motion for Aty Fees and Costs to the Court no later
than May 1, 2017. Defendts shall then respond by feder than May 15, 2017.
FACTUAL BACKGROUND

Defendant, Telefar, LLG"“Telefar”), obtained a loan from Sterling Bank
and Trust, FSB (“Sterling”in March 2004. This loan was secured by real property
located in Southfield, Michigan. Documsng¢videncing the loan and establishing
the terms for its repayment were exiecl and deliveredby Telefar and the
Guarantor Defendants on March 22, 2004e loan documents contained the
following: (1) a promissory note in the principal amount of $2,650,000.00, dated
March 22, 2014; (2) the mortgage; (3) asignment of leases and rents; (4) an
assignment of contracts; and (5) thea@unty. The Guarantywas executed and
delivered by the Guarantor Defendan@®us E. Zervos, Peter E. Zervos and
Michael E. Zervos.

Under the Guaranty, the Guarantorf&elants agreed to be jointly and
severally liable for Telefar's payment fap to 50% of the total indebtedness due
under the note. [1-6 at 71]. The Gudyacontained the following provisions:

The [Guarantors], hereby jointly and severally unconditionally
guaranty the full and prompt payment and collection when due,

whether by acceleration of other@jsand at all times hereafter; (a)
The continuous top fifty percent (50%) of the total indebtedness
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on the Mortgage Note executedof even date herewith and
incorporated herein by reference(b) The continuous top fifty
percent (50%) of the total inddtedness for all extensions or
renewals of said noteand all expenses including reasonable attorney
fees, incurred in theollection thereof...and (c) The continuous top
fifty percent (50%) of the total indebtedness resulting from
advances made on Borrowers behalf by Lendeto protect or
preserve the priority and security of its first lien....

...a separate action or actions for payment, damages or performance
may be brought and prosecuted agathe undersigned... whether or
not an action is brought against Borrower or the security for
Borrower’s obligations.

Lender may... without affecting, dimshing or releasing the liability

of the undersigned...(f) resort to the undersigned (or any of them) for
payment of any of the Liabilities, @ny portion thereof, whether or
not Lender shall have resorted aoy property securing any of the
Liabilities or any obligation here under....

Any amount received by Lender from whatever source and
applied by it toward the payment of the Liabilities shall be
applied in such order of applicaton as Lender may from time to
time elect

No action of Lender penitted hereunder shall iany way impair or
affect this Guaranty.

Until all of the Liabilities shall havéeen paid to Lender in full, the
undersigned shall have no right tdsoagation, and until such time the

undersigned waive... any right to participate in any security now or
hereafter held by Lender.

[1-6].

Plaintiff, CXA-16 Corporation, was aggied the rights, titl@and interest in
and to the loan and loan documents@gtober 16, 2014. O@ctober 30, 2014,

Plaintiff sent Defendants notice that Telefeas in default on its obligations under
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the loan and demanded payment withind&@s to bring the loan current. [1-T4].
This notice also advised Defendants thisly had accelerated ¢hloan and, if the
loan was not brought current, Plaintiff wa®pared to exercidegal remedies. At
this time the amount owed under the ladocuments was $2,040,592.47 [1-2 at
26]. Telefar and Guarant@efendants failed to pay the amount needed to bring
the loan current.

Pursuant to their rights under the lodocuments, Plaintiff foreclosed the
mortgage and purchased the propeidy a credit bid of $1,400,000.00 at a
foreclosure sale held on @bter 27, 2015. [1 at 122]. Plaintiff applied the credit
bid in partial satisfaction of the amouatved under the loan. Telefar and the
Guaranty Defendants failed to pay the defmy balance. Plaintiff then filed this
suit seeking relief based on contractual claand, in the altemtive, claims based
in tort.

ANALYSIS

In this case, it is undisputed that, between the parties, contracts existed

between them and that the loan documeetsforth the terms of those contracts.

There is no challenge to the existencahafse documents, their execution, or the

2 Guarantor Defendants had previously reaginetice that Telefar was in default on its
obligations to repay the loan from prior @gse LVN on June 23, 2@. [1-11]. In this
notice they demanded repayment in 10 dayfh@entire balance might be accelerated.
Defendants made no payment.
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right of Plaintiff to enforce them. Furthet,is undisputed that there was a breach
of these contracts when Defendants faitethake payments due on the loan.
Defendant contends that Plaintiff cannot seek the deficiency payment it

alleges to be entitled to because: (1) Rifhirs estopped from claiming a higher
balance owed as of the foreclosure sdd¢e than alleged in the complaint; (2)
Plaintiff has already recovered the conbus top 50% of the dm balance as set
forth in the guaranty, and thus is not dad to seek any further recovery from the
individual Defendants; (3) Plaintiff i;mot entitled to recover post-foreclosure
expenses as part of a deficiency balamacet (4) Plaintiff is not entitled to recover
attorney fees where it has not presentadesnce to support sudkees; (5) Plaintiff
Is not entitled to recover redundant “othmk expenses” not provided for by the
parties’ agreement.

1. BALANCE OWED AS OF THE FORECLOSURE SALE DATE

Plaintiff alleged a deficiency balanae the complaint as being $748,636.00
[1 at 1123], which was reiterated by PlaintifEeunsel in a letter sent on November
13, 2015 [31-1]. Defendant argues thaiRtff is estopped from claiming a higher
balance owed as of the foreclosure sddéte, $825,292.54, than alleged in the
complaint because this was a judicialmskion. There has been no precedent or
rule cited to support this statemeAt the hearing for the motion for summary

judgment, the discrepancy was addressed and again here Plaintiff's detailed
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declaration has not been challengedualty and Defendant cannot point to any
alleged error or present any evidence that the Court should not accept this amount.
Therefore, the Court acce@&intiff's alleged balace as being $825,292.54.

2. EXPRESSTERMS OF THE LIMITED GUARANTY

The Guarantor Defendants argue thiae phrase “continuous top fifty
percent” in the guaranty limits their liabilitp Plaintiff. According to this theory,
if Plaintiff wanted to obtain recoverfrom the GuarantoDefendants under the
Guaranty agreement, it should havesmed the guarantonsrior to recovering
excess of the top 50% of the indebtedness from the foreclosure proceeds.

When Plaintiff served the notice offdelt to the Defendats, on or about
October 30, 2014, the total indebtedness was $2,040,592.47, and the Guarantor
Defendants were liable for $1,010,288. The amount collected from the
foreclosure sale was $1,4000.00. Because this amount is $389,703.77 greater
than the Guarantor Defendants’ obligatadrthe time of default, Defendants argue
that their responsibility under the Guaramigs been fulfilled and the Plaintiff is
barred from seeking furtheecovery from them.

Plaintiff rejects this construction and insists that Guarantor Defendants
remain liable under the Guaranty. It claithat when CXA purchased the property
for a credit bid of $1,400,000.00, it apmli¢hat amount to the “bottom” of the

debt. The term “top” sets the level of likdy at the highest 5% of the debt, after
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the debt becomes due, and the téoontinuous” means “on-goingj’e. that the
Guarantors are liable for tmeshare of the debt that remains outstanding. [24 at 3].
The resulting deficiency is less than tGearantor Defendants’ total obligations
under the Guaranty, and therefore Ri#finis entitled to collect the entire
deficiency balance against them.

In Michigan, “[a] guaranty is consted like any other contract, and the
intent of the parties as discernedonfr the entire instrument governs its
interpretation.”RBS Citizens Bank, N.A. v. Purth2e F. Supp. 3d 747, 751 (E.D.
Mich. 2014). While Defendants rely on“aommon-sense” interpretation of the
plain language of the couairt terms, Plaintiff reliesn settled case law to support
the principle that “if the leder collects money throughréxlosure, the lender will
not be required to offset those funds agathe money due from the guarantor.” 11
Mich. Civ. Jur.Guaranty§ 22 (2016). This principle was articulatedGomerica
Bank v. Cohenwhere the court held that a guarantor was not entitled to receive
credit for outside payment of a debf1 Mich. App. 40, 805 N.W.2d 544 (2010).

The guaranty in that mattevas similar to the casst hand and stated “the
obligations of the Guarantor hereunderlisba limited to 30% of the indebtedness
outstanding from time to time under the Nok&” at 43. The Defendant in that case

argued that, because the guaranty wastdonto only 30% of the debt, the
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defendant’s obligation would be satisfied from the proceeds from a proposed

foreclosure saldd. at 44. The court rejected this argument:
[Bly the plain language of thguaranty, defendaninconditionally
and absolutely agreed to pay 30 percent of the indebtedness and
plaintiff was not required to foreclose on the real estate or proceed
against other collateral befoseeking payment from defendant.

Id. at 49. The court went on to state:
Furthermore, even if plaintiff did collect money through foreclosure,
plaintiff would not be required tofiset those funds against the money
due from defendant urde the payment by defendant would result in
recovery of more than 100 rpent of the indebtedness.

Id. at 49.

Notably, the language i@ohendoes not contain any word analogous to the
word “top,” which is found inthis Guaranty. However, whil€ohendoes not
contain the word “top,” another Michigan caSggrling Bank & Trust, F.S.B. v. SC
Southfield-Twelve Associates, L.L.Goes contain similar language. No. 322325,
2015 WL 7367997 (Mich. Ct. pp. Nov. 19, 2015). Thienguage of the guarantee
in Sterling stated that the guarantors “unddionally guarantee[d] ... the top
twenty five percent (25 %) othe outstanding indebtednesdd. at *4. The
guarantor defendants in that case puthftiie same argument presented here, and
claimed “the word ‘top’ means that Canvaspeomised to pay the first or initial

25% portion of SC STA's liability undethe promissory note” and that any

subsequent foreclosure proceedswdd be deducted from this amouliak. at *4.
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The Michigan Court of Appeals rejed this argument, and affirmed the
decision of the trial court, holding thatéfbndants' interpretian of ‘top’ is not
supported by the precise terms of the agrent, and plaintiff was not required to
foreclose on the leasehold mortgage at a particular time or apply the proceeds from
the foreclosure or other funds recalVein a manner that extinguished the
guarantors’ liability Id. at *5.

While in Sterling,the guaranty did not contaihe word “continuous,” it did
contain the word “outstanding,” whicthe court found to be “significant in
ascertaining [the Guarantors’] obligatiomsder the guaranty and in construing the
word ‘top.” Id. at *4. In analyzing the coract language, the court interpreted
“outstanding” as meaning “continuing to exisand held that this meant that the
guarantor promised to pay the “first ioitial 25% of [the borrowers’] unpaid or
uncollected debt when the debt was ,dae at any time after it became due,
regardless of any other pagnts received by plaintiff.ld. at *4. Just as the word

“outstanding,” “continuous” can also me&ontinuing to exist,” and the Court is

not persuaded that Defendants have es&ftlly distinguished the instant case

from Sterlingand shown that their interpretati merits dismissal of the case.
Furthermore, Defendant’sgument fails to considemother provision in the

Guaranty which states: “Any amount received by Lender from whatever source

and applied by it toward the payment of the Liabilities shallapplied in such
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order of application as Lendenay from time to time eléctemphasis added) [1-6
at 73]° Reading the Guaranty as a whole, ievision supports Plaintiff's claim
that it applied for foreclosure proceedsth® “bottom” of the debt, leaving the
“top” untouched.See Cohen 291 Mich. App. at 46 (“[A] contract is to be
construed as a whole... all its part® @ be harmonized so far as reasonably
possible... no part is to beken as eliminated or strickdsy some other part unless
such a result is fairly inescapable”) (citation omitted).

Plaintiff has presented a convingininterpretation of the Guaranty,
supported both by its exm® language and Michigan case law construing similar
language. Defendantsttampts to distinguish the cases cited by Plaintiff are not
convincing, and Defendant has not shown any case that interpreted a similar
Guaranty term consistently with their timgoTherefore, Plaintiff is entitled to the
full relief they are entitled to andig not required to be cut by 50%.

3. RECOVERY OF POST-FORECLOSURE EXPENSES AS PART OF A
DEFICIENCY BALANCE

Defendants argue that Plaintiff cannot recover post-foreclosure expenses as
part of a deficiency balancén support,Defendants citdBank of Three Oaks v.

Lakefront Properties178 Mich. App. 551, 555, 444 N.W.2d 217, 219 (1989) to

® This language ialso present in th8terlingcase and contributed to the trial court’s
conclusion “the plain langge of the guaranty ... does not prescribe a particular
timeframe or order for applying paymeirighe calculation of SC STA's outstanding
debt for purposes of determigy Canvasser's “top 25%" shar&terling 2015 WL
7367997, at *4 .
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support the argument that mortgagors angjuarantors cannot be held liable for
costs incurred after the forecloe sale. Plaintiff argues thBank of Three Oaks v.
Lakefront Propertieonly applies in instances liklhose in that case, where the
property is purchased for an amount edaahe amount due on the mortgage. [30
at 10, n. 2]. However, th®lichigan Courts have clardd the ruling of the case,
stating a “position that the rule in Bank ©hree Oaks only applies to situations
where the property was purchased foraamount equal to the amount owed by the
mortgage is not accurateFed. Deposit Ins. Co. v. Torrello. 311277, 2014 WL
309787, at *13 (Mich. Ct. App. Jan. 28014). Specifically, the Court stated that
Bank of Three Oaksletermination reliedn “Michigan statutes, which exclusively
govern after a foreclosure sale, [thdt) not allow for the imposition of post-
foreclosure interest [if the mortgagor did not choose to redeem the property per
MCL 8600.3240].”ld. Given this precedent, p&ank of Threglaks, items like
“Interest, taxes, and insurance premiwaasruing between the date of the sale and
the date of redemption” are ntite responsibility of DefendantBank of Three
Oaks v. Lakefront Propertie$78 Mich. App. 551, 555 (1989).

In the supplemental brief, Plaintiffguwes in a footnote that they are entitled
to pursue interest accrued post-foosclre under MCL 8438.31, which gives rise
to the accrual of interestin liquidated debts. Howerethere is no case law

presented to support the use of this séatutmortgage case$herefore, given the
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clear precedent from Michigan Courts, applicable Michigan statute addressing
the issue, Plaintiff is not entitleto post-foreclosure expenses.

4. ATTORNEY FEES

Defendants first argue that Plaintifflimited by statute to collecting attorney
fees connected with the gforeclosure work assocemt with a foreclosure by
advertisement to $750.00. tever, Defendant does nidentify the alleged statute
and therefore the Court has no reasonmt lihe award of attmey fees based on
the language of the Note that holds Defents liable for “costs of collection,
including a reasonable attorney feeotigh all appeals...” [30-2 at {/7].

State law governs the award of atiey fees in diversity caseSee e.g. Auto.
Support Grp., LLC v. Hightowe503 Fed.Appx. 411, 424.5 (6th Cir. 2012).
Therefore, the Court mustdk to Michigan law to analyze Plaintiff's request for
attorney fees. Per Michigan law, pastiean create a coattual provision that
requires a breaching party to pay the othide’s attorney fees and cosapo v.
Aglo Restaurants of San Jose, |nt49 Mich. App. 285, 299, 386 N.W.2d 177,
183 (1986). However, these costs mustréesonable and it is the burden of the
party requesting the fees to prove ttiad requested fees are reasonalfBmith v.
Khouri, 481 Mich. 519, 530, 754.W.2d 472, 479 (2008).

Under Michigan law, reasonable attorney fees are calculated and awarded in

three steps. The Court must first deterenthe “fee customarily charged in the
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locality for similar legal services” to ensutigat the rate requested is in line with
the rates charged for similar services bpraeys or “reasonably comparable skill,
experience and reputationld at 530-531. Next, “the @urt must determine the
reasonable number of houexpended by each attorneyd at 532. The party
requesting the fees must provide evidentigimpport to establish the market rate
and the hours claimedttl.
Next, the Court multiples the reasonable hourly rate and the reasonable
number of hours billed to create a “baseline figuré.dt 533. The Court considers
eight factors to determine whether the liaseshould be increasl or decreased.
Id. There factors are:
(1) the experience, reputation, aadility of the lawyer or lawyers
performing the services, (2) the difficulty of the case, i.e., the novelty
and difficulty of the questionsnvolved, and the skill requisite to
perform the legal service properl{8) the amount in question and the
results obtained, (4) the expensasurred, (5) the nature and length
of the professional relationship with the client, (6) the likelihood, if
apparent to the client, that actapce of the particular employment
will preclude other employment by the lawyer, (7) the time limitations
imposed by the client or by the@iumstances, and (8) whether the fee
is fixed or contingent.

Hemlock Semiconductor Corp. Solarworld Indus. Sachsen GmpNo. 13-CV-

11037, 2016 WL 6471192, at *3 (E Mich. Nov. 2, 2016), citind’irgu v. United

Servs. Auto. Ass'd99 Mich. 269, 282 (2016).

Plaintiff has failed to include any elence for the Court to consider in

determining whether the attorney fees requested are reasonable under Michigan
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law. Plaintiff's sole exhibit on the issue aftorney fees and casis a list of fees

for each month from July 2014 through March 2017. [30-7]. There is no
explanation concerning the costs or dstabout the hours spent each month and
tasks completed in order to justify the @amt alleged. Therefore, the Court agrees
with the Defendants that Plaintiff hastmresented the evidence required for the
Court to evaluate whether thegreested fees are reasonable.

However, the Court disagrees with Dadants that the Plaintiff is therefore
not entitled to any attorney fees. Given the plain language of the Note, Plaintiff is
entitled to its reasonable attorney fees. 238t §7]. If Plaintiff intends to pursue
the issue of attorney fees and costsnay file a Motion for Attorney Fees and
Costs no later than May 1, 2017 thabypdes adequate ewedce and detail as
required by Michigan law so that theo@t can determine whether the request is
reasonable.

5. “O THER BANK EXPENSES’

Plaintiff is entitled under the Mortgag® “make such expenditures and
outlays of money as [it] nyadeem appropriate for thegservation of the Property.
All expenditures and outlayd money made by [Plaintiffpursuant hereto shall be
secured hereby...” [30-3 at {7]. In the eas a default, Plaintiff had the right
under the Mortgage to “take any and aéips...that Plaintiff deems necessary to

enforce the payment of [Telefar'sindebtedness and performance of the
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obligations secured herelayd to protect the lien of this Mortgageld jat 19(a)].
Additionally, Plaintiff could “[p]Jrocuremortgage foreclosure or title reports” and
Telefar “covent[ed] tgay forthwith to [Plaintiff] all sums paid for such purposes
with interest at the default rate providedt in the Mortgage Note, and such sums
and the interest thereon shall conséita further lien upon the propertyfd[at
T9(d)].

Defendants argue that Plaintiff canmetover the requested $15,799.14 in
other bank expenses. Specifically, thdege that the costs claimed, including
foreclosure costs, environmental inspectiand appraisal costs because they were
unnecessary and for the Plaintiff's solenbfit and thus are not covered in the
loan’s guaranty.

The Guaranty providesdh Guarantors guaranty:

(b) the continuous top fifty perce(@0%) of the total indebtedness for
all extensions or renewals ofidanote, and all expenses including
reasonable attorney fees, incurred in the collection thereof, the
enforcement of rights under any security therefore and the enforcement
hereof; and (c) The continuous tdifty percent (50%) of the total
indebtedness resulting from advaneeade on Borrowers behalf by
Lender to protect or preserve the pitypand security of its first lien.

[30-4]. There is no evideng@esented that these were unnecessary to preserve the

priority and security of the first lien. Riner, Defendants doot address the terms

of the Mortgage that explicitly stateahthese advances can be made by the

Plaintiff to secure the property unddre first lien. Withot any evidence, or
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persuasive argument presented by the Defesdéhe Court agrees with Plaintiff
that these foreclosure costs, environtakénnspections and appraisal costs are
related to protecting and preservihg security of the first lien.

Additionally, for the reasons set forti section 2 of this Order, the Court
does not agree with Defendants that thienteof the Guaranty require this amount
be halved, and therefore Defendantsliatde for the full amount of $15,799.14.

6. DAMAGE CALCULATIONS

After considering both sides’ supplemental briefs, the damage calculations
are as follows:

a. CALCULATION THROUGH FORECLOSURE
i. PRINCIPAL , INTEREST AND LATE CHARGES

Per Plaintiff's declaration [30-6 at 4t the time of the foreclosure sale, the
amount owed on the loan (excluding collection costs due to the insufficient
showing that the attorney fees and costse reasonable, as discussed above), the

amount owed on the loan comprised of the following:

Principal $1,969,962.10
Interest $136,200.99
Late Charges $3,816.10
Escrow Advances $20,776.09

Protective Advances $63,452.17
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Other Expenses $15,799.14
Total $2,210,006.59

Foreclosure Credit $1,400,000.00

Deficiency Balance $810,006.56
b. CALCULATION AFTER FORECLOSURE

Per the analysis above, Plaintiff is resttitled to interest after foreclosure.
With respect to the collection of rentfter foreclosure, Plaintiff collected
$90,381.26 in rents on the property perAtssignment of Rents. Pursuant to 3(c)
of the Assignment of Rents, Plaintiff “shalpply all rents, incme and profits from
the Property, less the costs and expenses of collection (including reasonable
attorneys’ fees) as set forth in the Mymage or other loamlocuments for the
application of rents and inome.” [30-5]. Per the Mortgge, Plaintiff can apply the
rents to,inter alia, payment of costs and expensesurred by Plaintiff, interest
and principle due under the Mortgag&penses incurred by Plaintiff preserving
the Property, including taxes and irsoce premiums. [30-3 at §19].

Per Plaintiff's declaration, Plaintifpaid $34,953.26 improperty taxes and
$70,906.36 in condominium dues between fitreclosure and the expiration of the
redemption period. [30-5 at 717]. Becaube rents collectedre less than the
combination of these two items, tkeis no credit due ward Defendants’

indebtedness.
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C. ATTORNEY FEES AND COSTS

Per the examination above, the Court does not accept Plaintiff's calculations
regarding their reasonable attorney femsd costs because of the lack of
information required under Michigan law ftre Court to determine that the fees
are in fact reasonable. Therefore, Plainsifordered to filea Motion for Attorney
Fees no later than May 1, 20With Defendants to reply nater than June 1, 2017,
so that the Court may determine if the request is reasonable.

Accordingly,

IT IS ORDERED that Plaintiff's Motion for Partial Summary Judgment
[22] is GRANTED.

IT IS FURTHER ORDERED that Judgment is entered against all
Defendants, jointly and severally, for $810,006.56

IT IS FURTHER ORDERED that Plaintiff is ordered to file a Motion for
Attorney Fees and Costs no later thday 1, 2017 for theCourt to determine
reasonable attorney fees and costs urMehigan law. Déendants may file a

response no later than May 15, 2017.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: March 31, 2017 Senidnited States District Judge
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