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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

WILLIAM DORTON,
Plaintiff, CaseNo. 16-cv-10202
HonMark A. Goldsmith

VS.

KMART CORPORATION and
WHYNOT LEASING, LLC

Defendants.
/

OPINION & ORDER
GRANTING DEFENDANTS’ MOTION TO DISMISS (Dkt. 25)

Plaintiff William Dorton filed his amendecbmplaint against Defendants on June 6, 2016,
alleging that Defendants violatede Equal Credit Opptumity Act, 15 U.S.C. § 1691 et seq.
("“ECOA”"), when they communicated with Dortoegarding his applicain to lease a videogame
system made at one of Defendant Kmart’'s Detkithigan, locations. & generally Am. Compl.

(Dkt. 19)! In lieu of an answer, Defendants filed a motion to dismiss on June 28, 2016, which
makes alternative arguments that the compktiould be dismissed under Federal Rule of Civil
Procedure 12(b)(1) and/or 12(b)(6) (Dkt. 25). Tésies have been fully briefed, and a hearing
was held on November 9, 2016. For the reasonfodgé below, the Court grants Defendants’

motion to dismiss.

1 The amended complaint also alleged that Defatwlviolated the Fair Credit Reporting Act, 15
U.S.C. 8§ 1681 et seq. See Am. Compl. T 1. HewneDorton has voluntarily dismissed this claim
(Dkt. 33).

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/2:2016cv10202/307635/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/2:2016cv10202/307635/36/
https://dockets.justia.com/

|. BACKGROUND

Defendant Kmart is a retail store that sedlsilong many other things, videogame systems.
See Am. Compl. 1 24-25. Defendant WhyNot iegss a company “partnered with” Kmart,
which offers alternative financing by providingmart customers “an option to purchase the
product at the end of [a] lease term.” Id. Y 7, 13(a).

Dorton is an individual who, on May 2, 20Ment to a Kmart location to purchase a
videogame system. Id. 1 24-25. Because Dorton was unable to pay for the videogame system in
full at that time, he sought to obtain the vadame system under Defendants’ “WhyNotLeaselt”
program (the “Program”), id. {1 29-31, which permits a customer to lease the product for a term
of months and, if he so choosespurchase the product at the erfidhe lease term, id. { 13. As
a first step in this process, Dorton furnished Defendants with his social security number; Kmart's
salesperson, however, told Dortoattsomeone else’s information svassociated with that social
security number._1d. 11 33-34. The salespetstthDorton that, as a result of the confusion
surrounding the social security number, Doras not eligible for the Program._Id. { 37.

Dorton alleges that the salesperson did not provide him with the information necessary to
identify the source of the inaccurate informatiemaerning the social security number. Id. § 42.
However, Dorton does not allegieat he requested any such mfation from the salesperson.

See id.

On June 3, 2014, Dorton claims that hatskmart a letter “pwsuant to 15 U.S.C.

§ 1961(d),” requesting an “adverse action notiaeti specific reasons for the “adverse action”
taken. _See Am. Compl. § 44. As discussed fodlipw, when certain crite are met, a creditor
is required to issue these notices to a “cregfliaant,” usually when the creditor denies that

applicant’'s application for credit. The only rephat Dorton received was a handwritten letter



from Kmart stating that they were referring hegjuest to the “leaseompany,” which Dorton
identifies as Defendant Whyd¥l Leasing._ld. 145-47.
Il. STANDARD OF DECISION

Subject-matter jurisdiction is always a ‘#ishold determination,” American Telecom Co.,

L.L.C. v. Republic of Lebanon, 501 F.3d 534, 537 Gth 2007) (citing Steel Co. v. Citizens for

a Better Env’t, 523 U.S. 83, 101 (1998)), and “mayrdised at any stage in the proceedings,”

Schultz v. General R.V. Centéy12 F.3d 754, 756 (6th Cir. 2008)A Rule 12(b)(1) motion can

either attack the claim of jurigdion on its face, in which case allegations of th plaintiff must
be considered as true, or it can attack the fabagis for jurisdiction, in which case the trial court
must weigh the evidence and the plaintiff be&es burden of proving thatirisdiction exists.”

DLX, Inc. v. Kentucky, 381 F.3d 511, 516 (6th 20Q04). “A facial attack on the subject-matter

jurisdiction alleged in the complaint questions merely the saff@y of the pleading.” Gentek

Bldg. Products, Inc. v. Sherwin—Williams Cd91 F.3d 320, 330 (6th Cir. 2007). “If the court

determines at any time that it lacks subject-matitesdiction, the court must dismiss the action.”
Fed. R. Civ. P. 12(h)(3).

In evaluating a motion to dismiss pursuantexeral Rule of Civil Procedure 12(b)(6),
“[c]ourts must construe the compiain the light most favorable to plaintiff, accept all well-pled
factual allegations as true, and determine whetlerdimplaint states a plausible claim for relief.”

Albrecht v. Treon, 617 F.3d 890, 893 (6th Cir. 201D9).survive a motion to dismiss, a complaint

must plead specific factual allegms, and not just legal conclosis, in support of each claim.

Ashcroft v. Igbal, 556 U.S. 662, 64 (2009). A court may considexkhibits attached to the

complaint without converting the motion to diee summary judgment. Rondigo, L.L.C. v. Twp.

of Richmond, 641 F.3d 673, 680-681 (6th Cir. 2011).



[ll. ANALYSIS
The ECOA exists to prevent discrimination ¢ngditors against certain classes of credit

applicants._See Mays v. Buckeye Rural E@@op., 277 F.3d 873, 876 (6th Cir. 2002); 15 U.S.C.

8 1691. As part of its scheme to create accoilityador creditors’ decisions, the ECOA imposes
certain notice obligations on creditors when thége teadverse action” against a credit applicant,
which is typically a denial of credit. See §1691(d)(6) (defining “adveesaction” as, inter alia,
“a denial or revocation of edit”); id. 8 1691(d)(2) (genal notice requirements).

For purposes of this motion, Defendants conc¢kdethey did not provide Dorton with an
adverse action notice. See Defs. Mot. at 5. Thigegadispute is twofold: (i) whether Defendants
were required to provide Dortorittv an adverse action tice; and (ii) if suchnotice was required,
what that notice should have caimed. Generally speaking, asivarse action notice must contain
“a statement of reasons for such [adverse] actioat is “specific.” 15 U.S.C. § 1691(d)(2), (3).
Dorton complains that he was harmed when Badats did not comply ih his request for an
adverse action notice, see Am.ma. 1 48-49; additionally, he@res that a proper “statement
of reasons” includes “the informati necessary to identify the source of the inaccurate information
concerning his Social Securiyumber.” Id. § 42.

A. Subject-Matter Jurisdiction

Defendants argue that this Court lackbject-matter jurisdiction because Dorton lacks

standing._See Defs. Mot. at 3-4; see also Fe@h\RP. 12(b)(1). Specifically, Defendants claim

that Dorton lacks standing becadsehas not alleged a “concreted particularized” injury._Id.

at 4 (citing_Friends of the Earth, Inc. v. Lami&nvtl. Servs., Inc., 528 U.S. 167, 180-181 (2000)).

Defendants assert that, even after the complastamended, Dorton’s allegations of harm merely

speculate that, had Defendants provided him thighrequested adverseian notice, such notice



“may have allowed him to correct his consumgports and prevérfuture damage.”_Id. at 4
(quoting Am. Compl. T 48) (emphasis by Defendant§p allege sufficiently a concrete and
particularized harm, say DefendanDorton at least had to clatimat Defendants’ actions caused
— not “may have caused” — his injury.

Moreover, claim Defendants, even assuntimgt Dorton had allged a non-speculative
harm flowing from his inability to identify th&source” of the inaccurate information, this harm
cannot be attributed to Defendants, becauderdants have no statuyoduty to provide such
information. _Id. at 5-6. Assuming for the sak@ajument that Defendants are “creditors” subject
to the ECOA, Defendants claim that a creditor neel¢ provide a “short, check-list statement”

that “reasonably indicates theasons for adverse action.” Id.Gafquoting_O’'Dowd v. S. Cent.

Bell, 729 F.2d 347, 352 (5th Cir. 1984)). As Defendants interpret this requirement, it does not
entitle Dorton to the “source of the reported cga$or denial” under the statute. Id. (citing

Anderson v. Capital One Bank, 224 F.R.D44447 (W.D. Wis. 2004)). Accordingly, say

Defendants, Dorton lacks standingdaim he was injured by a failure to receive information to
which, under their view of the stdge, he was not entitled. Id.

Dorton counters that he did allege a harm thagets Article III's standing requirements.
See Pl. Resp. at 8-9. Dorton says his injury ma@sspeculative, because he alleged exactly what
the statute prohibits — a failure to deliver a retegsdverse action notic&see Pl. Resp. at 7.
For standing purposes, Dorton’s respofasls to discuss his original claim that he suffered specific
harm from the lack of “source” information, sek at 7-11; instead, he focuses his argument on
the fact that “Defendants werequired to provide adverse actiootices yet failed to do so when

required,” id. at 7, notwithstandirije content ofthe notice.



“[T]he ‘irreducible constitutional minimum’ of standing consists of three elements. The
plaintiff must have (1) suffered anjury in fact, (2) that is faly traceable to the challenged
conduct of the defendant, and (3) tisatikely to be redressed byfavorable judicial decision.”

Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (204$)evised (Mag4, 2016) (quoting Lujan

v. Defenders of Wildlife, 504 U.S. 555, 560 (1992))0 establish injury irfact, a plaintiff must

show that he or she suffered ‘an invasion of a legally protected intdrasi's ‘concrete and
particularized’ and ‘actual or imminent, notngectural or hypothetical'’ 1d. at 1548 (quoting
Lujan, 504 U.S. at 560).

Again, Defendants’ standing argument takes twnf (i) that Dorton’s claimed injury
flowing from a lack of “source” information wasesgulative; and (ii) that, in any case, an adverse
action notice did not have to cairt “source” information. The paes’ dispute abdithe required
contents of an adverse action notice, howedees not bear on standingtanding “in no way
depends on the merits of the plaintiff's contentibat particular conduas illegal.” Warth v.
Seldin, 422 U.S. 490, 500 (1975). “Thendamental aspect of standiis that it focuses on the
party seeking to get his complaint before a feldevart and not on the issues he wishes to have

adjudicated.” _Flast v. Cohen, 392 U.S. 83, 99 (1968¢ also Jenkins WicKeithen, 395 U.S.

411, 423 (1969) (“[T]he concept of standing focusetherparty seeking relief, rather than on the
precise nature of the relief sought."The Supreme Court has stated:

[T]he district court has jurisdictioifi the right of the petitioners to
recover under their complaint will Imistained if the Constitution
and laws of the United States are given one construction and will be
defeated if they are given anothanless the claim clearly appears

to be immaterial and made sgiefor the purpos of obtaining
jurisdiction or where such a claim is wholly insubstantial and
frivolous. Dismissal for lack afubject-matter jurisdiction because

of the inadequacy of the fedecddim is proper only when the claim

is so insubstantial, implausible réxlosed by prior decisions of this




Court, or otherwise completely w@d of merit as not to involve a
federal controversy.

Steel Co. v. Citizens fa Better Env'’t, 523 U.S. 83, 89 (199@)ternal quotatins and citations

omitted) (emphasis added).

Defendants’ argument concerning the propentents of an adverse action notice is,
fundamentally, a merits question about the meamhghe statute. _See Defs. Mot. at 5-6.
Defendants’ argument is that Dorton’s intetpt®n of the ECOA requires a notice that “goes
beyond the statutory requirementsyid that he therefore lacksasding. _Id. at 6. Dorton’s
contention is that the ECOA does afford him a rigten adverse action notice that satisfies certain
statutory criteria as he interpréit®m, and that he did not receivelsa notice. This dispute poses
a legal question that must becaked independently of the thredd standing question. Dorton, if
he prevails on this legal issue, could find himself entitled to relief. Dorton does not lack standing
simply because this Court might agree with Defatslanterpretation of th scope of the ECOA.

See Steel Co., 523 U.S. at 89.

Turning to Defendants’ argument about the sipgo/e nature of Dorton’s claimed injury,
Defendants are correct that Dorton’s complaint never conclusively alleges that the identity of the
source of the information would have enabled tonfix the problem and avoid injury. Thus, it
appears that Dorton has not shown how théuacdamages” allowed under Section 1691e(a)
resulted from defendant’s violah of the ECOA. DefendantsTfit motion to dismiss, which was
mooted by Dorton’s amended complaint, madepiat that Dorton’s injury-in-fact allegations
were insufficient. _See Defs. First Mot. tosiiss at 4 (Dkt. 13). Yet, Dorton’s amended
complaint merely claims that Defendants’ actitaesprived him of information which may have
allowed him to correct his consumer report&in. Compl. I 48 (emphasis added); see also id.

1 41 (Dorton “anticipated” that an adverse actiotice with source information would permit him



to rectify the misinformatiord. Moreover, Dorton’s response to Defendants’ motion does not
shore up his amended complaint’s shortcomingdaat, the response apars to concede that
Dorton can only show harm, if all, under the cause of action faunitive damages, see Pl. Resp.
at 8-9 (“the ECOA plainly provides for stabuy punitive damages in the absence of ‘actual
damages™).

Dorton has alleged, howeverathDefendants failed to provide@m with the notice to
which he was entitled. See Adompl. § 43. Although he appatnconcedes it he has not
pleaded any actual damages, Dorton argues thet ie still availableunder the portion of the
ECOA permitting him to recover punitive damages. See PIl. Resp. at 10; 15 U.S.C. § 1691e(b).
This Court agrees; notwithstanding his failureptead actual damages, Dorton has adequately
pleaded a violation of the ECOA sigfent to confer standing by alleging Defendants’ total failure
to provide him with an adverse action notice, the lack of which caused him an injury apart from a
lack of “source” information.

“The actual or threatenedjimy required by [Article] Il mg exist solely by virtue of
statutes creating legal rightkie invasion of which createsastding.” Warth, 422 U.S. at 500.
Stated differently, “Congress . has the power to create new legghts, and it generally has the
authority to create a riglof action whose only injury-in-factwolves the violation of that statutory

right.” Carter v. Welles-Bowen Realty, Inc., 5638d 979, 988 (6th CiR2009); see also Beaudry

v. TeleCheck Servs., 579 F.3d 702, 705-707 (6th £009). That said, “Congress’ role in

identifying and elevating intangible harms does not mean that a plaintiff automatically satisfies the

injury-in-fact requirement whenever a statutargs a person a statworight and purports to

2 At one point, the amended colaint does assert that Dortoruféered,” see Am. Compl. § 38.
However, this injury occurred because he was and@antity theft victim,”id., not because of any
act of Defendants.



authorize that person to sue todicate that right. Article listanding requires a concrete injury
even in the context of a statutoryldtion.” Spokeo, 136 S. Ct. at 1549.

Defendants invoke Spokeo for their argumeat thorton lacks standing because he has
not alleged a harm distinct from the denial &f pwocedural right to aadverse action notice under

the ECOA. _See Def. Mot. at 4; see also Nobc8upp. Authority (Dkt. 3p However, Dorton is

not alleging that his rights wedenied due to the typef “bare procedural violation” that “may

result in no harm” — an allegan that Spokeo deemed insgfént to confer standing. See
Spokeo, 136 S. Ct. at 1550. Here, we are faced with an allegation that Defendants completely
failed to satisfy_any of the ECOA'’s notice requiemts, coupled with a claim that this failure
deprived Dorton of useful information to whitie was entitled. See Am. Compl. 1 47-49. The
injury to Dorton was complete upon the denial of the adverse action notice, notwithstanding
whether receiving the notice would have avoided further, actual damages; the ECOA entitles a
credit applicant to an adverse action notice foaph@icant’s benefit, regardless of what the notice

reveals._See Tyson v. Sterling Rental, 1886 F.3d 571, 576-577 (6th Cir. 2016) (“the [ECOA’s]

notice requirement is intended to provide conssméth a ‘valuable edutianal benefit' and to
allow for the correction of possilerrors ‘[ijn those cases whdhe creditor may have acted on
misinformation or inadequate information”yqgting S. Rep. No. 94-589, at 4 (1976)) (emphasis
added). If true, Defendants’ failure causespacific harm to Dorton by denying him access to
material information about his creditworthinesglaan opportunity tonvestigate whether this

information was accurafe.

3 This fact distinguishes the present case fideyers v. Nicolet Restaurant of De Pere, LLC, 843
F.3d 724 (7th Cir. 2016), which Defendants cited Notice of Supplemental Authority dated
January 20, 2017. That case conceraestatute that provided statutory damages to those who
receive a credit card receipt that is not propediacted. There, standing was lacking because the
plaintiff “discovered the vi@tion immediately and nobody elsver saw the non-compliant

9




Dorton’s case more closely resemblegdfal Election Commission v. Akins, 524 U.S.

11 (1998). _Akins concerned the Federaédibn Campaign Act of 1971, which required
organizations satisfying certainiteria to publicize informationancerning their donors, as well
as their campaign-related contrilmns and expenditures. Plaffdiwere “a group of voters” who
challenged the Federal Election Commission’s réfiasaquire a certailobbying entity (AIPAC)
to make disclosures under the statute. Id.3at When the Commissiorhallenged plaintiffs’
Article 11l standing,the Court stated:

The “injury in fact” that respondesihave suffered consists of their

inability to obtain information — lists of AIPAC donors . . ., and

campaign-related contributions and expenditures — that, on

[plaintiffs]” view of the law, tle statute requires that AIPAC make

public. There is no reason to doubt their claim that the information

would help them (and otherswhom they would communicate it)

to evaluate candidates for pubdbftfice, especially candidates who

received assistance from AIPAC, and to evaluate the role that

AIPAC’s financial assistance migilay in a specific election.

[Plaintiffs]’ injury consequentlyseems concrete and patrticular.
Id. at 21. Asin Akins, Dorton is Congress’s imded recipient of certain information. See Tyson,
836 F.3d at 576-577. And, like the piaifs in Akins, who did not allege more than a general
inability to use the information denied to théwhatever that unknown information might reflect),
Dorton met his burden of alleging that this imf@tion “would help” him achieve the purpose of
the statute, i.e., “to assist him in understagdhe reason for his dehi’ Am. Compl. | 49.

By discounting the type of infy that Dorton claims to & suffered here, Defendants’

interpretation of an ECOA claim that is sufficiegn confer Article 11l standing would require a

claim of actual damages. But Defendants conceate‘sieveral courts” have stated that proof of

receipt.” 1d. at 727. In other wis, the statute in Mers was designed togwent a very specific
type of harm, which the factewed could not have occurretlere, on the other hand, Dorton
was denied information meant to provide him vatheducational benefit. See also n.5, infra.

10




actual damages is not requiredstacceed on an ECOA claim. See Defs. Mot. at 15 n.9 (“several
courts have stated that proof of actual damag@®t a prerequisite to recovery”). Defendants
argue, however, that these cases are distinguishabbuse “in each casige plaintiff actually

pled some form of [actual] damages.” Idtifg Stoyanovich v. Findrt Capital LLC, 06-CIV-

13158, 2007 WL 2363656, at *3 (S.D.N.Y. Aug. 2D07); Cherry v. Amoco Oil Co., 490 F.

Supp. 1026, 1029 (N.D. Ga. 1980)).

Defendants do not further elalate on why this distinguishinfgct is relevant, and the
cases cited by Defendants do not actually idefttidyactual-damages pleadings as the reason why
other damages (i.e., punitive damgjgeere available; they meredxplain that, e.g., the ECOA
“nowhere states that sustaining actual damagaspiedicate for establishing liability under the
statute.” _Stoyanovich, 2007 WL 23636%4,*3; see alsod. (actual damages are “not . . . an
element of ECOA liability”). Nor can the Cownceive of a reason behind such a requirement.
Rigidly requiring a plaintiff to plead actual damages to recover unrelated punitive damages would
create a meaningless “magic-words” requirenterdbtaining punitive damages. Moreover, the
statute itself shows that an action for punitdemages can exist by itself: Section 1691e(d)
provides for fees and costs “in tbase of any successfattion under subsection)(4b), or (c) of
this section.” (Emphasis added.) Subsectigrigfahe subsection diag with actual damages
“sustained by” the credit apphlnt, while subsection (b) pertaisslely to punitive damages and
contains no requirement that a plaintiff “suséml” actual damages. Finally, the provision
permitting punitive damages states that they aaéable “in addition to any actual damages,” see
id. 8 1691e(b) (emphasis added), rather thanetample, “in addition to the actual damages”

shown. Nothing in the statute suggests actual dasmagst be alleged befoagplaintiff can assert

11



a claim for punitive damagésAnd, as described above, neitdees standing jurisprudence. See

also Cuellar-Aguilar v. Deggeller Attractions, Inc., 812 F.3d 614,&20{8th Cir. 2015), reh’g

denied (Feb. 10, 2016) (“where a federal statuteriges for either statutory damages or actual

damages, plaintiffs who fail @allege actual damages nonetheless [may] satisfy both the injury in

fact and redressability requiments of Article Il standingoy suing for statutory damages”
(emphasis added)).
Defendant also claims that punitive dayea under the ECOA “must be pleaded with

specificity,” and that Dorton’s claim failbecause his complaint does not mention punitive

damages._ld. (citing Fed. R. CR. 9(g) (“[I]f an item of speciaflamage is claimed, it must be
specifically stated.” (emphasis added))). té&bdy, the amended complaint does request all
damages “as allowed by law3See Am. Compl. 1 86(d).

Defendants’ Rule 9 argument is unpersuasi{&pecial damages,” as the term is used in

Rule 9(g), are not the same as punitive damafes.Figgins v. Advance Am. Cash Advance Ctrs.

of Michigan, Inc., 482 F. Supp. 2d 861, 869-870 (Evixh. 2007). Noting a paucity of authority

within the Sixth Circuit,_Figgins exhaustively reviewed case feom across the country and
concluded, quite persuasively, that “speciahndges” under Rule 9(g) do not include punitive
damages provided by statute. See id. Moreavieether Defendants have the correct meaning of

a court rule does not bear on stangdi See Steel Co., 523 U.S. at 89.

4 Section 1691e(b) does list “the amount of actizmhages awarded” asenof several “relevant
factors” that the Court musbasider in determining the amouwit punitive damages to award.
This, however, does not require thatuattdamages be alleged or suffered.

12



Accordingly, Dorton has standing to pursus BICOA claim, because he was denied the
notice to which he was entitled and, as a resultyd®denied the opportunity to investigate more
meaningfully his true creditworthiness.

B. Failure to State a Claind

In the alternative to their standing argunsemefendants allege that Dorton’s claim must
be dismissed, for failing to state a claim upon Whriglief can be granted, under Federal Rule of
Civil Procedure 12(b)(6). See Defs. Mot. atiB.order to proceed with his ECOA claim, Dorton
must have pleaded facts establishing a plausibienchs to all of the following: (i) Defendants
are creditors, requiring them to comply with the@AC (ii) Dorton is a credit applicant, entitling
him to the protections of the ECOAij) Defendants’ refusal to pceed with Dorton’s application
constituted an “adverse action” with respecDurton’s credit application; and (iv) Defendants
failed to provide Dorton witlan ECOA-compliant notice of ilgdverse action. See Madrigal v.

Kline Oldsmobile, Inc., 423 F.3d 819, 822 (8th @005). Defendant asserthat none of these

things occurred.
Defendants first argue that Dorton is natradit “applicant” because he never actually

completed an application for credit, and alvexse action cannot take place until the creditor

5 In light of the fact that Dorton’s claim can onlypeed “by virtue of statutes creating legal rights,
the invasion of which creates standing,” the Cadeclines to address Defendant’s argument that
an adverse action notice does nad#o include the “source information” that Dorton seeks. See
Def. Mot. at 5, 16. In addition to allegindpat his adverse actionotice lacked “source
information,” Dorton alleges that he requestedcadrerse action notice that contains “a specific
statement of reasons for the adverse action takem, Compl. T 44, and that he received only an
undated, handwritten response referring him to soraelse, id. 1 45. Thus, even if an adverse
action notice does not need to contain “sourcerin&ion,” it needs to contain information that
Dorton alleged was lacking.

6 Although this Court lacks jurisdiction to considDorton’s claim for actual damages, it should
be noted that the reasoningtims section would apply to Dam’s claim for actual damages, had
he adequately pleaded them.

13



received a “completed application” for credee Defs. Mot. at 10 (citing 15 U.S.C. 8 1691(d)(1)

(“Within thirty days . . . after receipt of a colafed application for credia creditor shall notify

the applicant of its actitoon the application.”) (emphasis adile The ECOA defines a credit
“applicant” as “any person who ajgs to a creditor directly for aextension . . . of credit.” 15
U.S.C. § 1691a(b).

Section 1691(d)(1), however, merely setgfca thirty-day deadline applicable to the
creditor who does receive a “completed applicatoyreredit.” Presumably, this guards against a

creditor improperly “denying” an application Wgiling to act on it at all. Contrary to the

conclusion reached in case law cited by Defergja®e Scripter v. FirState Bank Mortg. Co.,

LLC, No. 14-13461, 2015 WL 7756125, at *2 (E.D.dWi Dec. 2, 2015), however, neither this
statute nor the regulations stabat a creditor cannot take “adse action” untilit receives a
completed application for credit. In fact, the oppomstgue: In the event that a creditor opts to

take adverse action before an application is completed (as alleged here), the regulations
specifically state that “[areditor shall notify an applicant attion taken within . . . (ii) 30 days

after taking adverse action on an incompletdiegiion, unless notice igrovided in accordance

with paragraph (c) of this section.” 12 C.F§&202.9(a)(1)(ii) (emphasis added). Moreover, the
statute requires a creditor topply an adverse action notice“fe]Jach applicant against whom
adverse action is taken,” withauwtference to whether the applitarapplication was “complete.”
15 U.S.C. § 1691(d)(2); see also 12 C.F.R08.2(f) (distinguishing between “application” and
“completed application,” permitting inference thaplgation can exist without being complete).
Scripter — the only case cited byfeedants on this issue — faileddscuss any of this authority.
2015 WL 7756125, at *2-*3. Accordingly, the Couejects Defendants’ legal premise that a

creditor only needs to provide an adverse aatiotice upon receipt of a ogpleted application.

14



See also Kirk v. Kelley Buick of Atlant#c., 336 F. Supp. 211327, 1331-1333 (N.D. Ga. 2004)

(discussing, at length, thedwerse action notice requirements applicable to an incomplete
application under 12 C.F.R. § 202.9).

Defendants next allege that, notwithstang the ‘completeness’ issue, Dorton’s
application to lease the videogame system waamapplication for “cratl’ subject to the ECOA,
and that, by offering non-credit leases, Defendants were not acting as “creditors” covered by the
ECOA. See Def. Mot. at 13. “The term ‘crediteans the right grantdxy a creditor to a debtor
to defer payment of debt or to incur debts and defer its payment or to purchase property or services
and defer payment therefor.” 15 U.S.C. § 168La{Defendants claim that a lease application
does not qualify as an application for crediethuse it is a contemporaneous exchange of
consideration for use of gperty,” rather than a deferred paymehthe property’s purchase price.
Defs. Mot. at 13-14. Dorton disaggs, arguing that it was a leasename only; in fact, he was
applying for a “monthly installment paynt plan.” _See Pl. Resp. at 16.

Dorton does not make clear whethe is solely arguing théfhe Program was not, in fact,
a lease, or if he is also arguing that, evenwds a lease, it was still covered by the ECOA. For
the reasons stated below, as a preliminary matter, the Court concludes that the ECOA'’s definition
of credit does not cover the typical lease. Titwe's share of case law nationwide is in accord.

See, e.qg., Liberty Leasing Co. v. Machamer, 6 F. Supp. 2d 714, 719Q8d1998) (equipment

lease not credit transaction under ECOA); Rafning Veneman, 124 F. App’x 893, 896 (5th Cir.

2005) (possibility that lessor might eventuallydince purchase does not create a credit transaction

out of a lease under ECOA); Shaumyan we&x Co., Inc., 900 F.2d 16 (2d Cir. 1990)

(incremental payments made as work progresseatia credit transacth under ECOA); see also
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Laramore v. Ritchie Realty Mgmt. Co., 398& 544, 547 (7th Cir. 2005) (adopting reasoning in

Machamer for residential leases).

There is one prominent exception to thisitte The case on which Dorton relies, Brothers

v. First Leasing, 724 F.2d 789 (9thr. 1984) (2-1), cert. deniedf9 U.S. 832 (1984), held that

an automobile lease was a “credit transactiorthwithe ambit of the ECOA. But Brothers has
been widely questioned. Moshportantly, the controlling agew interpretation of the ECOA
expressly rejects the majority’s holding_in Brothensofar as other circuits might be tempted to
follow its reasoning, stating that& Ninth Circuit interpreted tHeCOA'’s definition of credit too
broadly when it concluded in éhBrothers case that the grantioija lease is an extension of
credit.” Equal Credit Opparhity, Revision of Regulation B)fficial Staff Commentary, 1985
WL 126616, 50 Fed. Reg. 48018, 48019-20 (Nov. 20, 198Bhe Sixth Circuit explained in
Bridgemill, 754 F.3d at 384, that the agency’snptetation of the ECOA is entitled to deference

if it “survives the two-step inquiry of Chevrod,S.A., Inc. v. Natural Resources Defense Council,

Inc.,” 467 U.S. 837 (1984). Adtep one, this Court must askhether Congress has directly
addressed the precise question at issue; if so, Congress’ mateinally overrides a contrary
regulatory construction. Bridgemilf54 F.3d at 384. But if Congresss silent or the statute is
ambiguous on the issue at hand, then the question for this Court is whether the agency’s answer is
based on a permissible constian of the statute, Id.

The statute in question does not compehgarpretation that Congss has answered “the

precise question at issue” in a way that is caestswith Brothers’ corlasion, i.e., that typical

" The Board of Governors for the Federal Resgwhich authored thisiterpretation, was the
predecessor to the Consumer Financial Prateddureau, the agency currently charged with
promulgating and enforcing regulations ftitre ECOA. _See RIBB Acquisition, LLC v.
Bridgemill Commons Dev. Grp., LLZ54 F.3d 380, 383 (6th Cir. 2014).
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leases are included in the ECOA'’s definition ofEit” transactions. See Barney v. Holzer Clinic,

Ltd., 110 F.3d 1207 (6th Cir. 1997) (parenthetically summarizing Brothelding as “applying
ECOA to consumer leases, despite evidence thagess had rejected suah application”). In
addition to the lack of any language in the EC&dressly identifying leases, this fact is shown
by the criticisms leveled at the Brothers majdsityolding, including those dhe dissenting judge.

See also Machamer, 6 F. Supp. 2d at 719piRdl Rohner, Leasing Consumer Goods: The

Spotlight Shifts to the Uniform Consumer Leases Act, 85NCL. REv. 647 (2003) (criticizing

Brothers).

Thus, even assuming that thatste is silent or ambiguous &s the issuat hand, the
agency’s construction of the statute in resolving that issue is permissible. “In answering this
guestion, [one] need not conclude that the egeanstruction was thenly one it permissibly
could have adopted to uphold the constructioreven the reading we would have reached if the

guestion initially had arisen ia judicial proceedig.” Alliance for Cmty. Media v. F.C.C., 529

F.3d 763, 778 (6th Cir. 2008). lwldition to the relative clarity aihe Brothers dissent, and the
Brothers majority’s status as autlier, the text of the statute itself can be pssibly read to
exclude the typical lease. Section 1691a definesditras “the right granted by a creditor to a

debtor to defer payment of dettto incur debts andefer its payment or to purchase property or

services and defer payment therefor.” 15 U.8.€691a(d) (emphasis added). “The hallmark of

‘credit’ under the ECOA is theght of one party to make deferred payment.” Riethman v. Berry,

287 F.3d 274, 277 (3d Cir. 2002). “The relevarguiry is whether the incremental payments
constitute a contemporaneous exchange ofideration for the possession of the leased goods.
Where the leasing agreement, or applicable faavyides for such a contemporaneous exchange,

then the lessee cannot be said to ‘defer the paywf a debt’ wthin the meamg of ECOA.”
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Machamer, 6 F. Supp. 2d at 717. Simply put, eel@ayment, as it is commonly structured, is not
a “defer[red] payment of debt.’Rather, it is a payment madentemporaneously with the use of
the thing being leased; the lessee is never propanlsidered “in debt” to the lessor. The agency’s
construction of the ECOA, therefore, is permissiblthatvery least and musé given deference.
Indeed, at least one court in this circuit bapressly declined to follow the Ninth Circuit’s
interpretation of the ECOA and its regulationting the agency’s concernsee id. at 719. And,
although it was not central to the issue before & 3hxth Circuit has voiced doubt as to Brothers.
See Barney, 110 F.3d at 1213 (declining to sanctipelEmts because “[alecision in favor of
appellants would not be the first time that a tofiappeals had applied the ECOA to transactions

that do not seem to be a cradansaction.” (citing Brothers, 7242d at 796)); see also Shaumyan

v. Sidetex Co., Inc., 900 F.2d 16 (2d Cir. 1990)geeng argument made neliance on Brothers

and holding that incremental payments mdésdebstantially contemporaneous” with payee’s
performance is not a credit transan). Accordingly, this Court defs to the interpretation of the
ECOA set forth by the agency charged with its ezdment and holds that, as a matter of law, the
ECOA does not apply to a tyal lease transaction.

Having determined that an application totease does not trigger the ECOA’s adverse
action notice requirements, one question remains: did thgNétLeaselt Program offer a

contemporaneous exchange of property for consideréte., a lease), aredit transactions?

8 As the Seventh Circuit has noted, an arraregggrtabeled a “lease” could nonetheless be crafted
such that it “might, by its terms, come undes terms of the ECOA.”_Laramore, 397 F.3d at 547
n.2. For that reason, the Court will dissect the seofithe instant Program to see whether it is a
typical lease, see infra,theer than rely solely on it®jection of Brothers.
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Both parties are able to highlight languagethe Program’s promotional materials that
seems to purport to label the Program as either a lease or a credit trafs&ttisaver, how the

Program actually operates is dispositive.e 8achamer, 6 F. Supp. 2d at 717. The Program’s

“Frequently Asked Questions” publiwan, attached to Dorton’s amended complaint as Exhibit 5,
provides:
[Q:] Is this a rent-to-own program?
[A]] No, this is a leasing pregm. You make the payments and
at the end of the minimum 5 month term you have the option
to renew the lease, return the item or purchase the item in

early buyout when eligible. Wap NOT offer a 90 day same
as cash option.

[Q:] Can I buy the merchandise if | decide to keep it?
[A]] Yes! After the 5 pgod minimum term you may buy your
merchandise for a portion of the remaining depreciated value
of the item(s).
Similarly, another advertisement for the Program, attached to Dorton’s amended complaint as
Exhibit 6 (Dkt. 19-6), bgins with the statement “Heretsow leasing works at Kmart” and
provides:
After making your first payment ithe store, take [the product]
home. You’'ll make additional mimal payments that allow you to

keep your items for the time period of your choice. . . .

You decide what happens nextlease it again with bi-weekly
payments for 5 months or takdvantage of our 30, 60, and 90-day

® For example, Defendant WhyNotLeasing atiges the Program as an option “for your
purchase.” Am. Compl. at { 9itjog “Easy Terms,” Ex. 1 to Am. Compl. (Dkt. 19-2)). And, in
marketing its services to potential retailers, Whyéaising claims that retailers will “never lose
a sale to bad credit again.d.lat 1 11 (citing “For Dealers,"xE3 to Am. Compl. (Dkt. 19-4)).
On the other hand, Defendants campto the name of the Progratself (i.e., “WhyNotLeaselt”),
as well as its frequent use of the term “leas®ee Ex. 5 to Am. Compl. (Dkt. 19-5) (referring to
customer’s “first lease payment”).
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early purchase option and own it for slightly more than the lease
cost.

Both of these exhibits prove that the Paygrdoes not offer “créid; payments under the
Program do not function as “deferred paymenttha item’s purchase price — because there is
no purchase price. The lessee, by entering ttltoProgram, has no obligation whatsoever to
purchase the product, and, if ék@es nothing except make the mmgim payments on the lease, he
must eventually return the product to Defendanikis flatly contradicts Dorton’s interpretation
that the Program amounts to “a monthly installtmqgeyment plan,” Pl. Resp. at 16. The lease
payments are not deferred payments on the puzabiaany property; rather, they are payments
made as a “contemporaneous exchange of coasioierfor the right of possession and use of the
equipment.” _Machamer, 6 F. Supp. at 71imgbasis added). Accordingly, an ECOA claim
against Defendants, when founded upon the Prograimisaslescribed in Plaintiff's complaint,
fails to state a claim upon vdh relief can be granted.

V. CONCLUSION
For the reasons set forth above, Defendamistion to dismiss (Dkt. 25) is granted.

Dorton’s action is dismissed with prejudice. A separate judgment will enter.

SO ORDERED.
Dated: January 26, 2017 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documes served upon counsel of record and any
unrepresented parties via the Court's ECF Systehetorespective email or First Class U.S. mail
addresses disclosed on the Notic&lafctronic Filing on January 26, 2017.

s/KarriSandusky
Case Manager
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