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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

SALEH HAMOUD AL-SAIDIE,
Plaintiff, Case No. 16-10471

V. Paul D. Borman
United States District Judge
COMMISSIONER OF SOCIAL
SECURITY, Stephanie Dawkins Davis
United States Magistrate Judge
Defendant.
/

OPINION AND ORDER:

(1) REJECTING PLAINTIFF'S OBJECTIONS (ECF NO. 16);

(2) ADOPTING THE REPORT AN D RECOMMENDATI ON OF THE

MAGISTRATE JUDGE (ECF NO. 15);
(3) DENYING PLAINTIFF'S MOTI _ON FOR SUMMARY JUDGMENT
(ECE NO. 11);
(4) GRANTING DEFENDANT 'S MOTION FOR SUMMARY
JUDGMENT (ECF NO. 12); AND
(5) AFFIRMING THE DECISION OF THE COMMISSIONER OF

SOCIAL SECURITY

On February 24, 2017, Magistratedde Stephanie Dawkins Davis issued a
Report and Recommendation on the partesss-motions for summary judgment.
(ECF No. 15, Report and Recommendajidn.the Report and Recommendation,
the Magistrate Judge recommended ttneé Court deny Platiff's Motion for
Summary Judgment, grant Defendant’stidio for Summary Judgment, and affirm

the decision of the Commissioner of Social Securi@ofhmissioner’).
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Now before the Court are Plairitdf Objections to the Report and
Recommendation. (ECF No. 1B).’s Objs.) Defendant filed a timely Response.
(ECF No. 17, Def.’s R&p.) Having conducted@e novoreview of the parts of the
Magistrate Judge’s Repoaind Recommendation to whicmbjections have been
filed pursuant to 28 U.S.& 636(b)(1), the Court will fect Plaintiff's Objections

and adopt the Magistrate JudgReport and Recommendation.

I. BACKGROUND

The findings of the Administrative Law JudgeA(lJ”) and the pertinent
portions of the Administrative Record areaately and adequately set forth in the
Report and Recommendation. There arenmaterial inconsistencies with these
accounts and the Court incorporates éhdasctual recitations here. (Report and
Recommendation at 2-3; ECF Nos. 7-7-Iranscript of Social Security
Proceedings at 22-30 (hereinaftdr.“at ___ ").) The following summary contains
only the facts essential to this Coarévaluation of Defendant’s objections.

Plaintiff applied for a period of disdity, disability insurance benefits, and
supplemental security income on Januafy 2013, alleging disability beginning
December 1, 2009. (Tr. at 22.) After likaims were denied on April 9, 2013,
Plaintiff requested a hearing, and hgpeared with counsel before ALJ John

Dodson on June 13, 2014d.) The ALJ issued a decision on September 17, 2014,

2



finding that Plaintiff was not disabled. (Tr. at 22-30.)

In that decision (tr. at 22-30), the ALJ employed the five-step evaluation
process required by 20 C.F.R. § 404.132@), and made the following
determinations: Plaintiff l|anot engaged in substamtgainful activity since the
alleged disability onset dat&tep 1); Plaintiff has the specific severe impairments
of degenerative disc disease, cafpainel syndrome, and depressi&@tep 2; and
Plaintiff does not have an impairmemhat meets or medically equals an
impairment set forth in the Commissioner’s Listing of Impairments, 20 C.F.R. Pt.
404, Subpt. P, App. Et seq.(Step 3. As to Step 4 the ALJ found that Plaintiff
has the residual functional capacityRFC”) to perform light work with certain
limitations:

simple, routine and repetitive taskhat involve no production like
standards, no more than occaslpnsuperficial contact with the
public, and no more than occasional contact with coworkers and
supervisors; no climbing of ropeldders or scaffolds; occasional
balancing, stooping, kneeling, otrching and crawling; occasional
reaching in all directions witlthe right upper extremity; avoid
exposure to vibrations; and no more than occasional twisting
bilaterally.

(Tr. at 26.) The ALJ then found that thene jobs that exist in significant numbers
in the national economy that Plaintiff can perfor&tefp 9, which was the basis

for the ALJ’s ultimate conclusion that Plaffis not disabled within the meaning



of the Social Security Act. (Tr. at 29-30.)

The Appeals Council of the Social SetpAdministration denied Plaintiff's
request for review of the ALJ’s decision déanuary 16, 2016 (tat 1-4.), rendering
the ALJ’s determination the fihdecision of the Commissioner.

Plaintiff filed this action on Februa§, 2016 (ECF No. 1), and the case was
referred to the Magistrateidge the next day (ECF N8). The parties filed cross-
motions for summary judgment in Jurnedaluly of 2016. (ECF Nos. 11, 12.) The
Magistrate Judge issued the Re@ontt Recommendation on February 24, 2017.

In the Report and Recommendation, hggistrate Judge recommended that
the Court affirm the findings of th€ommissioner, deny Plaintiff's motion for
summary judgment, and grant Defendamt'stion for summary judgment. (Report
and Recommendation at 2.) In reaching these conclusions, the Magistrate Judge
addressed several discrete essuelevant to the Objectionsw before this Court.

First, the Magistrate Judge rejecte@irliff's argument that the ALJ erred
by not ordering a consultative psychologicaaleration of Plaintiff. In this regard,
the Magistrate Judge noted that ALJs hamweindependent obkdgion to build the
medical record only when specialraimstances (such as a claimani® se
status) create a heightened duty to develepéicord, and that there is, at any rate,

no such obligation when the record @ns a considerable amount of medical
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evidence concerning the claimant's ghe ailments and resulting functional
capacity. Finding in the record no speaaicumstances (but ample evidence of
Plaintiff's ailments and capacity), the Wiatrate Judge cohaled that the ALJ
was not required to order a consultative examinatiddee(Report and
Recommendation at 13-15.)

Second, the Magistrateidge concluded that notwithstanding the absence of
an RFC assessment by a treating doctor in the record, the RFC developed by the
ALJ was supported by substantial emmde because it contained such an
assessment by a non-examining consultéime. Magistrate Judge further noted that
regardless, Plaintiff had natted any record evidence that would allow him to
meet his burden of demonstrating tiiad RFC was insufficiently restrictiveS¢e
Report and Recommendation at 15-16.)

Third, the Magistrate Judge found thhe ALJ’s decision comported with
the “narrative discussion requirements” fath in a 1996 Social Security Ruling.
See Titles Il & Xvi: Assessing Resid&ainctional Capacityn Initial Claims SSR
96-8P (S.S.A. July 2, 1996). This wae, the Magistrate Judge determined,
because the ALJ did all that was requioédhim under that Ruling and subsequent
case law: he discussed the relevant ewadenoncluded based on that evidence that

Plaintiff was not precluded by his disabilifyom performing a limited range of



light work, and did not fail taesolve any apparent intsistencies in the record.
(SeeReport and Recommendation at 16-17.)

Finally, the Magistrate Judge conclagdehe ALJ's RFC determination that
Plaintiff retains the capacity to perforsrmple, unskilled work despite his mental
health issues was supported by substaatimlence, because Plaintiff had failed to
offer either an explanation as to whyrare restrictive RFQvas required, or any
suggestion as to what further restrictions it should cont&ee Report and
Recommendation at 17-18.)

Defendant raises three objections to the Magistrate Judge’s findings. For the
reasons stated below, the Court willeetj Defendant’s objé&ions and adopt the

Magistrate Judge’s Report and Recommendation.

IL. STANDARDS OF REVIEW
Pursuant to Federal Rule of @ivwrocedure 72(b) and 28 U.S.C. §

636(b)(1), the Court conductsde novoreview of the portions of the Magistrate
Judge’s Report and Recommendation to Whacparty has filed “specific written
objections” in a timely manneLyons v. Comm’r Soc. Se851 F. Supp. 2d 659,
661 (E.D. Mich. 2004). A district court “maaccept, reject, or adify, in whole or
in part, the findings or recommendats made by the magistrate judgkl’” Only

those objections that are specific are entitled de aovareview under the statute.
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Mira v. Marshall 806 F.2d 636, 637 (6th Cir. 1986The parties have the duty to
pinpoint those portions of the magisttateeport that the district court must
specially consider.id. (internal quotation marks omittg “A general objection, or
one that merely restatesettarguments previously pesged is not sufficient to
alert the court to alleged errors tme part of the magistrate judgeAldrich v.
Bock 327 F. Supp. 2d 743, 747 (E.D. Mick004). Likewise, an objection that
does nothing more than disagree with ayist@ate judge's determination “without
explaining the source of the error” is not a valid objectidaward v. Sec'y of
Health and Human Sery932 F.2d 505, 509 (6th Cir. 1991).

In reviewing the findings of the ALXhe Court is limited to determining
whether those findings are supported by il evidence and made pursuant to
proper legal standardSeeRogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6th
Cir. 2007) (citing 42U.S.C. § 405(h))ssee also Cutlip v. Sec’t of Health and
Human Servs 25 F.3d 284, 286 (6th Cir. 1994ubstantial evidence is “such
relevant evidence as a reasonable mindhmaccept as adequate to support a
conclusion.” Kyle v. Comm’r of Soc. Se®09 F.3d 847, 854 (6th Cir. 2010)
(quotingLindsley v. Comm’r of Soc. Seb60 F.3d 601, 604 (6th Cir. 20093ge
also McGlothin v. Comm’r of Soc. Se@99 F. App’x 516522 (6th Cir. 2008)

(recognizing that substantial evidence iofethan a scintilla of evidence but less



than a preponderance”) (internal quotatmarks omitted). “If the Commissioner’s
decision is supported by substantial evien[the court] must defer to that
decision, ‘even if there is substantievidence in the record that would have
supported an opposite conclusionCblvin v. Barnhart 475 F.3d 727, 730 (6th
Cir. 2007) (quoting-ongworth v. Comm’r of Soc. Sec. Adm#02 F.3d 591, 595
(6th Cir. 2005)).

As to whether proper legal criteria welialowed, a decision of the Social
Security Administration (SSA’) that is supported by substantial evidence will not
be upheld “where the SSA fails to follow its own regulations and where that error
prejudices a claimant on the merits or degs the claimant of a substantial right.”
Bowen v. Comm’r of Soc. Sed78 F.3d 742, 746 (6th Cir. 2007) (citidglson v.
Comm’r of Soc. Sec378 F.3d 541, 546-4(bth Cir. 2004)).

This Court does not “try the case devo, nor resolve conflicts in the
evidence, nor decide questions of credibilit@utlip, 25 F.3d at 286. “It is of
course for the ALJ, and not the reviewingurt, to evaluate the credibility of
witnesses, including #t of the claimant.Rogers 486 F.3d at 24&ee also Cruse
v. Comm’r of Soc. Se02 F.3d 532, 542 (6th Cir. 2007) (noting that the “ALJ’s
credibility determinations about the cteant are to be given great weight,

‘particularly since the ALJ is charged witibserving the claimant’s demeanor and



credibility’) (quoting Walters v. Comm'r of Soc. Set27 F.3d 525, 531 (6th Cir.

1997)).

II1. ANALYSIS

A. Objection 1: The Magistrate Judge erred in upholding the ALJ’s
decision not to order a consultative psychological examination.

Plaintiff first takes issue with the Al's failure to order a consultative
psychological examination, and arguesitthhe Magistrate Judge should have
found that omission to be error. Kwowledging that while an ALJ’'s duty to
develop the record is heightened whea thaimant is unrepresented (as Plaintiff
here was not), Plaintiff nonetless contends that the ALJ “did not fulfill his basic
obligation to develop the record, whichrexjuired regardless efhether or not a
Plaintiff is represented.” (Pl.’'s Objs. at 3.)

Administrative law judges in this contesto have a duty to fully develop the
record.See Lashley v. Sec'y of Health & Human SeR@38 F.2d 1048, 1051 (6th
Cir. 1983) (citingRichardson v. Peralest02 U.S. 389 (1971)). And Plaintiff is
correct to point out that “[t]his duty exisesen when the claimant is represented
by counsel.” (Pl.'s Objs. at 4 (citinBaca v. Dep't of Health & Human SerysS.
F.3d 476, 480 (10th €i1993)).) Plaintiff has not, haaver, cited legal authority

establishing or even suggesting that that duty on the ALJ's part in this case



encompassed an obligation to order a consultative psychological exam.

The Magistrate Judge determined ttiere was a “considerable amount of
medical evidence in the record concagiplaintiff's alleged ailments and his
resulting functional capability” and thabmsequently, the ALJ did not have an
additional obligation to order a carnttive examination. (Report and
Recommendation at 14 (citingobertson v. Comm'r of Soc. $S€8l3 F. App'x
439, 441 (6th Cir. 2013)).) This evidan included a psychiatric evaluation and
treatment notes from Plaintiff’'s mentatdith provider, which were then reviewed
by a state agency physician. (Repord &ecommendation at 15.) That physician’s
assessment, in turn, was given “great wéiblitthe ALJ. (Tr. at 28.) Plaintiff also
testified before the ALJ garding his psychologicabaditions. (Tr. at 45-50.)

The applicable regulations provide thhe Social Security Administration
will “purchase a consultative examinationtty to resolve an inconsistency in the
evidence, or when the evidanas a whole is insufficierio allow [the ALJ] to
make a determination or decision on Jthaim.” 20 C.F.R. § 404.1519a. Plaintiff
does not indicate that there were any incsieacies in the record as contemplated
by this regulatory provision. FurthermoRaintiff does not provide the Court with
any reason to conclude that the evidenddénrecord was not a sufficient basis for

any of ALJ’s findings, nor does he spewdlly challenge the Magistrate Judge’s
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determination that it was.a&ordingly, the Court rejec®laintiff’s first objection.

B. Objection 2: The Magistrate Judce erred in finding that the ALJ
adequately considered Plainff’'s mental health issues.

Plaintiff's second objection is largely a verbatim reiteration of the argument
that he presented to the Magistrate Juddas summary judgment motion. Insofar
as it is, it is not a valid objectioeeAldrich, 327 F. Supp. 2d at 747 (A general
objection, or one that merely restates tirguments previously presented is not
sufficient to alert the court to alleged es@n the part of the magistrate judge.”).

To the extent that it is specifically a@dsed to any aspects of the Magistrate
Judge’s determination, PrHiff's second objection ighat the Magistrate Judge
erroneously found that Plaintiff offed in his summary judgment motion “no
explanation as to how the RFC is inqdately restrictive, nor . . . suggested
restrictions necessary to make it acce@allPl.’s Objs. at 6 (quoting Report and
Recommendation at 18).) Noting that “it n®t [Plaintiff's] job to propose [an]
RFC” (Pl.’s Obj. at 6), Plaintiff highliglstsymptoms of his mental health condition
that he claims were not specificaligdressed in the ALJ’s decision.

The Court rejects this objection—again, to the extent that it contains
arguments beyond those that were alrgaigdgented to the Magistrate Judge—on

two grounds. First, several of the symptotiat Plaintiff claims were overlooked
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by the ALJ were expressly mentionad the ALJ's decision: specifically,
Plaintiff's memory impairment, his coentration problems, and his difficulties
with social functioning. (Tr. at 25.) Saxed, and more importantly, Plaintiff has not
made any specific challenge to the dahese of the state agency physician’s
opinion that was relied upon by the Alnhr to the ALJ’s reliance on that opinion.
It follows from this that Plaintiff hasiot provided a basis on which this Court
could conclude that the ALJ's determatron was not justified by substantial
evidence, defined as “such relevant evide as a reasonalstend might accept as
adequate to support a conclusio@dlvin, 475 F.3d at 730.

In this regard, Plaintiff has failed ®how that the ALJ’'s decision was not

supported by substantial evidence, antheoCourt rejects his second objection.

C. Objection 3: The Magistrate Judgeerred in finding that the ALJ’s
decision was supported by substantial evidence.

Plaintiff's third objection, the essea of which is that the ALJ’'s decision
was unsupported by substantial evidenceegaly, also amounts to little more
than a mostly verbatim restatement o #grguments presented to the Magistrate
Judge in Plaintiff's summary judgment motion. This is underscored by the fact that
after summarizing record evidence that dmtends runs contrary to the ALJ’s

decision, Plaintiff states that “[i]f th&LJ and Magistrate [idge] had not made the
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above outlined legal errorsn@/or all of the legal errs outlined in Plaintiff's
Motion for Summary Judgment, the Plaintiff would have been found to be
disabled.” (Pl.’s Objs. at 1pPlaintiff is only entitled tode novoreview by this
Court based on the arguments that he ribtl already present to the Magistrate
Judge, and for the reasons discussed altbgse arguments do not justify remand.
At any rate, Plaintiff does not spgcihow precisely the ALJ or the
Magistrate Judge misconstrueany evidence. At most, his citations to record
evidence that arguably conflicts witthe ALJ's determination amounts to a
summary of evidence that the ALJ mighave used to arrive at a different
outcome. But a decision by an adminigtra law judge that is supported by

[1%)

substantial evidence is entitléal deference “even if theris substantial evidence
in the record that would haveugported an opposite conclusionld. (quoting
Longworth 402 F.3d at 595).

Because the Magistrate Judge correttiynd that the ALJ’s determination

was supported by substantial evidence, tharCrejects Plaintiff's third objection.

IV. CONCLUSION

For all of the reasons statabove, the Court hereby:

- REJECTS Plaintiff’'s Objections (ECF No. 16);
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- ADOPTS the Report and Recommendation of Magistrate Judge Stephanie
Dawkins Davis (ECF No. 15) as this Court’s findings and conclusions of law;

- DENIES Plaintiff's Motion for Summary Judgment (ECF No. 11);

- GRANTS Defendant’s Motion for $omary Judgment (ECF No. 12); and

- AFFIRMS the decision afhe Commissioner.

IT IS SO ORDERED.

$Paul D. Borman
Faul D. Borman
UnitedStateDistrict Judge

Dated: July 13, 2017

CERTIFICATE OF SERVICE

The undersigned certifies that a copytied foregoing order was served upon
each attorney or party of record herbinelectronic means or first class U.S. malil
on July 13, 2017.

gD. Tofil
Deborah Tofil, Case Manager
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