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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
SEXUAL SIN DE UN ABDUL BLUE,

Plaintiff, Case No. 16-cv-10526
VS. HON.MARK A. GOLDSMITH

CITY OF RIVER ROUGE, et al.,

Defendants.
/

OPINION & ORDER
DENYING PLAINTIFF'S MOTION FO R RECONSIDERATION (Dkt. 90)

Before the Court is Plaintiff Sexual Sin De Whdul Blue’s motion to re-state clause [sic]
of actions and the city of River Rouge as thieddant in light of newl-discovered evidence and
motion for leave to amend (Dkt. ROThis motion was aginally pending befee Magistrate Judge
Mona K. Majzoub, but is now before this Courtigiht of the motion’s requst to reconsider the
Court’s March 28, 2017 decision. See 3/28/2017 Ofrder (Dkt. 53). Specifically, Blue asks
this Court to reconsider its dsion to dismiss both Defenda@tty of River Rouge and various
federal and state law claims. ugl also requests leave to amend his complaint. For the reasons
stated below, the Coudlenies Blue’s motion.

l. MOTION FOR RECONSIDERATION

Motions for reconsideration midbe granted when the moving party shows: (i) a palpable
defect; (ii) by which the court and the partiesgevmisled; and (iii) the correction of which will
result in a different disposition of the case. DEMich. LR 7.1(h)(3). A “palpable defect” is a

“defect which is obvioug;lear, unmistakable, manifestain.” Olson v. The Home Depot, 321

F. Supp. 2d 872, 874 (E.D. Mich. 2004).
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Blue also references Federal Rule of CRtibcedure 59(e), whicHlews for motions to
alter or amend a judgment. However, “[t]he tgudgment’ as used in thFederal Rules of Civil
Procedure . . . encompasses final judgment and appealable interlocutory orders.” Phillips v.

Teamsters Local Union No. 957, No. 05-292, 2007 39lZ011, at *1 (S.D. Ohio Jan. 31, 2007).

The requirement of a judgment as a prerequisiéeRule 59(e) motion “protects against piecemeal
review because the denial of a Rule 59(e) masatself a final, appealable judgment.”_Id.

The order that Blue seeksatier or amend was a partgiant of summary judgment and
a grant of a motion to dismiss, which dismissedateclaims and Defendawvhile leaving others
in the case._See 3/28/2017 Order at 12. ThoughCiburt could have chosen to enter final
judgment as to the dismissed claiorgatrties, it did not do so. See Fed. R. Civ. P. 54(b) (“[T]he
court may direct entry of a finaliglgment as to one or more, butvé than all, claims or parties
only if the court expressly determines that thereo just reason for delay.”) (emphasis added).
Thus, the March 28, 2017 Order “does not end themets to any of the claims or parties and
may be revised at any time before the entry oidgiment[.]” 1d. As a jdgment has not yet been
entered, a motion to alter or amend a judgment uRdkxr 59(e) is not an appropriate vehicle for

reconsideration of the March 28017 Order. _See Blaw. Bd. of Trustee®f Sugarcreek Twp.,

No. 07-056, 2008 WL 4372665, at *2 (S.D. Ohio S@gt 2008) (finding that Rule 59(e) did not
apply to an order that “adjudicates fewer tharofthe claims, entails a partial grant of summary

judgment, and is not immediately appealable&e also Loomis v. Chrysler Corp., 4 Fed. App’x

214, 215 (6th Cir. 2001) (“The court properly dentieel motion to alter or amend because no final
judgment had been entered in the cagbheatime the motion was filed.”).
The Court will, therefore,ansider the motion as one faconsideration under the Local

Rules.



A. Blue’s Motion is Untimely

As an initial matter, Blue’s motion is untinyel Pursuant to the Local Rules, a motion for
reconsideration “must be filed within 14 days after entry of the judgment or order.” E.D. Mich.
L.R. 7.1(h)(1). Here, the Court issued the order dismissing the City of River Rouge and certain
claims against other Defendants on March 28, 2@lie did not file the instant motion until July
27, 2017, nearly four months later. Blue’s motam be denied on thisgmd alone._See, e.g.,

Majchrzak v. County of Wayne, 838 F. Supp. 2d 584, (noting that a main for reconsideration

may be denied on the basis of untimeliness alone).

B. Blue Has Failed to Identify a “Palpable Defect”

Putting aside the failure to timely file his mati Blue has not identdéd a “palpable defect”
that misled this Court. Blue argues that Del@nts used false documents to support their claim
that there was probable cause to arrest him. PEddot. at 1 (cm/ecf page). Specifically, Blue
contests Defendants’ claim that Defendantvii Otis contacted the River Rouge Building
Department on March 31, 2013 and determinedBhat was not the owner of 50 Orchard Street.
See id. at 2 (cm/ecf page). Blue argues that “the forfeit documents that the defendant’s [sic] use
in support wlere] from anotheproperty in Wayne County, that had nothing to do with the
Plaintiff[.]” Id. In supportBlue attaches a Judgment of &dosure filed in Case No. 12-007968-
CH in the Third Judicial Circuit Court for Wae County (Dkt. 90-3) and an affidavit, which
concerns 18900 Murray Hill, filed in that same case (Dkt. 90-Fhe affiant states that 18900

Murray Hill was fraudulently assessed.

1 Blue also attaches severahet exhibits, including Defendantsésponses to his requests for
admission (Dkt. 90-1), Otis’s police report (DRD-2), a 2012 quit claim deed (Dkt. 90-5), and
Otis’s unsworn declaration (Dkt. 90-6). Theseuwments are (i) not new evidence, having been
previously submitted to the Coufti) are irrelevant to Blue’s claim that Defendants used false
evidence to support their claim pfobable cause, or (iii) both.
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Defendants argue that Blue’s evidence doeshotv what he claims. See Def. Resp. at 1
(Dkt. 94). They note that the Judgment of éabosure entered in Wayne County Circuit Court
Case No. 12-007968-CH refers to multiple foreclosed properties, all of which are listed in an
attached “Schedule A.” Def. Resat 11-12. Schedule A in tulists 50 Orchards one of the
foreclosed properties. See Judgment of ForeapSahedule A, Ex. D to Def. Resp. (Dkt. 94-5).
Defendants argue that the affidakegarding 18900 Murray Hill lsanothing to with this case,
other than that 50 Orchard and 18900 Murray Hiltevaoth foreclosed upon in Civil Action No.
12-007968-CH. Def. Resp. at 11-12. Defendaat attach the Nime of Judgment of
Foreclosure for 50 Orchard, which indicates thatjudgment was entered in Civil Action No. 12-
007968-CH (Dkt. 94-8).

The Court agrees with Defendants. The JudgmoERoreclosure is elr that it applies to
multiple properties, including 50 Orchard. The fact that another property also had the same civil
case number as 50 Orchard does not show tHahDants used false daoents to support their
claims. Accordingly, Blue has not shown that @wurt’s decision relied upaa palpable defect.

Further, with respect to th@ity of River RougeBlue’s 42 U.S.C. § 1983 claim against
the City required an allegation that his injuvgs caused by an unconstitutional policy or custom

of the municipality. _See Monell v. Dep’t &oc. Servs., 436 U.S. 85§1978) (holding that a

municipality can be held lid® under § 1983 when the governrtiermpolicy or custom inflicts

injury, but not under a respondesiperior theory). The rgastrate judge, in recommending

dismissal of the City, found that Blue “failed itbentify any unconstitutinal policy, custom, or
practice that has been implemented, followed, foreed by Defendant Citgf River Rouge that
caused his injury.” 2/7/2017 Report & Recommeratatit 11 (Dkt. 49). Blue did not object to

the dismissal of the City of River Rouge. $S#28/2017 Order at 11-12 (“Blue has also failed to



object to the dismissal of the River Rouge éoDepartment, the Cigf River Rouge, and John
Does 1-10; the Court therefore adopts the R&garding dismissal of those parties.”).

The additional evidence that Blue has put forth does nothing to change the conclusions
reached regarding the City of River Rouge, as Blue has still failed to identify any unconstitutional
policy, custom, or practice used by the City tbatised his injury. Nowhere in the motion for
reconsideration does he claim thtatvas the practice of the Citf River Rouge to submit false
evidence to the Court or rely on false evidemdeen determining probable cause to arrest.
Accordingly, Blue has not shown that recomsation of this Cours order is warranted.

Il MOTION TO FILE AN AMENDED COMPLAINT

Blue also asks that this Court allow him e fitn amended complaint. See PI. Mot. at 7-
8. The Federal Rules of Civil 8tedure provide that a party mayend its pleadingt this point
in the proceeding “only with thepposing party’s written consent thre court’s leave. The court
should freely give leave when justice so requird®t. R. Civ. P. 15(a)(2). “District courts have
a responsibility to construe pro se complaihiberally and to allow ample opportunity for
amending the complaint when it appears that the plittigant would be able to state a meritorious

claim.” McCallum v. Gilless, 38 F. App’x 213, 216tl6Cir. 2002). “A dstrict court is not

required to grant leave where the amendment woiffiitile, or in other words would not be able

to survive a motion to dismiss.” BagsbyGehres, 225 F. App’x 337, 355 (6th Cir. 2007).

Blue argues that amendment would not berbtdatile, and that leave to amend should be
liberally granted under Federal Rule of Civil Prdgee 15. Pl. Mot. at 8. He references several
statutes and types of claims, see PIl. Mot. at 8HEOCourt presumes that these are the claims that

he would like to add to an amended complaéfendants respond that Blue’s request is untimely,



made in bad faith, and lacks any lelgasis. Def. Mot. at 17. Hy also argue that any amendment
to add the referenced claim®uld be futile. Id. at 18.

The Court denies Blue’s request because he unduly delayed in seeking to amend, and
amendment at this time would not only resultiimdue prejudice to Defendants but would also be

futile. See Foman v. Davis, 371 U.S. 178, 182 (19@2\ve to amend should be freely given in

the absence of “undue delay, badfait dilatory motive on the past the movant, repeated failure
to cure deficiencies by amendments previoadlywed, undue prejudice to the opposing party by

virtue of allowance of the amendment, futildfyamendment, etc.”); sealso Wade v. Knoxville

Utilities Bd., 259 F.3d 452, 458 (6th Cir. 2001) (“Delay itself is not sufficient reason to deny a

motion to amend.”) (quoting Head v. Jellicods. Auth., 870 F.2d 1117, 1123 (6th Cir. 1989)).

Blue filed his first amended complaint in April 202®ver a year before he filed this motion. He
gives no valid explanation as to why he needdda second amendedmplaint now and could
not have done so earlier. Blsiates that the supposed new evidence “only became known because
the plaintiff spent hours going through the coildsfto the case number of the forfeit that the
defendant had provided,” Pl. Mot. at 4 (cm/ecf page), but Defendants provided the Judgment of
Foreclosure that Blue claimsas fraudulent in Augis2016. _See Judgment of Foreclosure,
Exhibit 11 to Def. Reply in Supp. of Mot. for Sumih (Dkt. 38-2). Blue took nearly a year to
review court filings and request to amend the compld-urther, as explained above, the evidence
that Blue now puts forth changes nothing about his case.

As regards the undue prejudice to Defenslaflue filed his motion to amend the
complaint on July 27, 2017. Per the magistijatige’s scheduling order, discovery ended
approximately six weeks later, on Septembgy 2017. _See Scheduling Order (Dkt. 55). Six

weeks is not sufficient time to allow for resolution of the motion and full discovery of Blue's



additional claims. The Court would need to extdreldeadline for the close of discovery and for
the parties to file dispositive motions, significarlplonging the litigation. This would result in

undue prejudice to Defendant&ee Phelps v. McClellaB0 F.3d 658, 662-663 (6th Cir. 1994)

(in determining what constitutes prejudice, the t@ito consider whether the new claim would
“require the opponent to expend significant addil resources to conduct discovery and prepare
for trial; significantly delay the resolution of tléspute; or prevent thglaintiff from bringing a
timely action in anothgurisdiction”).

Equally as important, Blue’s proped claims would clearly beftile. Blue first references
28 U.S.C. § 2241(e)(2), which he claims is unconstiatio Pl. Mot. at 8-9. That statute concerns
actions against the United States relating to thentien of aliens. As neither the United States
nor its agent is a party to this case, 28 U.S.C. 82241(e)(2) is wholly irrelevant and permitting Blue
to amend his complaint to challentigs statute would be futileNext, Blue references a Bivens

claim; that is, a claim for relief under BiversSix Unknown Named Agents of Fed. Bureau of

Narcotics, 403 U.S. 388 (1971).. Rlot. at 9. Bivens provides a cause of action against federal
officials who violate the Constitution. 403 U.S. at 3®8lane of the parties to this case is a federal
official, and therefore permitting Blue to add a Bigeclaim would also be futile. Finally, Blue
mentions 42 U.S.C. § 1985 (2) and (3), which cam@econspiracy to intexfe with civil rights.

Pl. Mot. at 10. It is admittedly difficult to decipher what basis Blue argues exists for proposed
claims under this statute, as he appears to siraplie elements of the claim. See id. However,
he also mentions that “[t]he civil action harmey Defendants’ alleged sfiation of evidence is

this action[.]” 1d. Thus, to the extent thB&lue proposes bringing a claim based on any actions
Defendants took regarding the evidenn connection witlthis case, such claiis clearly futile,

as discussed above.



Accordingly, Blue’s motion for leave to amend is denied.
[ll.  CONCLUSION
For the reasons stated, PldinBlue’s Motion to Restate Clae [sic] of Actions and the
City of River Rouge as the Defendant irght of Newly Discovered Evidence and Motion for

Leave to Amend (Dkt. 90) is denied.

SO ORDERED.
Dated: December 26, 2017 s/Mark A. Goldsmith
Detroit, Michigan MARKA. GOLDSMITH

UnitedStatedDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documes served upon counsel of record and any
unrepresented parties via the Court's ECF Systeheiorespective email or First Class U.S. mail
addresses disclosed on the Notic&lefctronic Filing on December 26, 2017.

s/KarriSandusky
Case Manager




