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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JAMES R. MCCLELLAN,
Plaintiff, Case No. 16-10593

Honorable Laurie J. Michelson

V. Magistrate Judge David R. Grand

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER ADOPTING IN PART REPORT AND
RECOMMENDATION [17], GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT [11], AND DENYING

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT [14]

Plaintiff James McClellan suffers from posttraumatic stress disorder and major
depressive disorder and believes that his itimgn(and physical) deficits preclude him from
performing any full-time work. As such, he hasught disability benefits from the Social
Security Administration. The Commissioner of ci&b Security denied benefits after an
administrative law judge (acting on behalf the Commissioner) found that McClellan can
perform certain jobs. McClellan filed suit to challenge that determination. All pretrial matters,
including the parties’ motions for summary judgnt, were referred to Magistrate Judge David
R. Grand. He recommends that this caserdraanded primarily because the ALJ did not
properly assess the opinions of McClellan’s tweating doctors, both of whom indicated that
McClellan could not perform any full-time wiarThe Commissioner objecto the Magistrate
Judge’s recommendation. For the masthat follow, the Court wilemand this case for further

adjudication.
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l.

McClellan, now 45 years old, served in thenad forces for about 20 years and has also
worked as a financial consultant. (T#4, 418-19.) In 2009, while deployed in Afghanistan,
McClellan was carrying an 80-pound pack, hiedirm, and some bags up a hill and fell
backward. (Tr. 61.) He might have (thougte tevidence suggests probably not) suffered a
traumatic brain injury. $eeTr. 683, 764, 1009.) In 2014—if natarlier—McClellan was
diagnosed with posttraumatic stress disordet severe, major depressive disorder. (Tr. 415.)
Among the events supportitigose diagnoses were falling offhip and being caught in a safety
net before hitting the ocean, ibg within 50 feet of a pipbomb explosion, riding in a
Blackhawk helicopter under fire, drserving as a pallbearer feighteen fellow soldiers. (Tr. 64,
420-21.) As a result of his TBI or PTSD andodssion (or both) Mclellan suffers from
cognitive deficits, including diiculties in verbal reasong, verbal comprehension, and
processing speed. (Tr. 1009.) Dr. Hisanori Hagega neurologist whtreated McClellan for
severe headaches, has opined that McClelldnlirsically disabled.” (Tr. 928.) After treating
McClellan’s PTSD and depression for almosiyear, Lisa Porta, a licensed clinical social
worker, and Dr. Thomas Zatolokin, a psychgif opined that McClellan had many severe
cognitive limitations, including “[n]o useful alty” to understand and remember very short and
simple instructions. See Tr. 839, 869, 1014.) The Departmeat Veterans Affairs gave
McClellan a 100% disability rating based lois TBI, PTSD, and depression. (Tr. 362.)

McClellan believes that his cognitive and physical limitations prevent him from
maintaining any full-time job. As sh, in 2014 he applied for dis#ibi benefits from the Social
Security Administration. (Tr. 13.) Indlly, McClellan was awarded benefit§eeTr. 110.) But

after a fraud investigation revealed that he wds &bfollow directions to locate and retrieve a



20-pound item at Home Depot, shapother stores, go down water slides, gamble at casinos
(including table games), and gotaa dinner multiple times witfamily and friends (Tr. 860-61,
863), the award of benefits was overruled (Tr. 132135).

McClellan challenged thadecision. Administrative Lawludge Kendra Kleber, relying
significantly on the fraud-invéigation report, concluded @b McClellan was not under a
“disability” as that term is useth the Social Security Act.SgeTr. 13-30.) In reaching this
conclusion, she assigned Dr. d¢gawa’s opinion “little weightbecause it was “inconsistent
with the record as a whole.” (T24.) And she assigdehe joint Porta-Zatolokin opinion “little
weight” because it was “grosslydonsistent with the record as a whole,” including the fraud-
investigation report. (Tr. 25.) Aor the Department of Veteramsfairs’ disability rating, the
ALJ stated that the VA had “its own rules fdetermining disability” and that, while she had
considered the VA’s opinion, “the record does not support a finding of disabled.” (Tr. 24.) After
further administrative appeal walenied, the ALJ’s disability determination became the final
decision of the Commissioner 8bcial Security. (Tr. 1.)

McClellan filed this lawsuit to challengbe Commissioner’s decision. Both he and the
Commissioner filed motions for summary judgment in support of their positions. (R. 11, 14.)
These motions were referred to Magistratadge David R. Grand for a report and
recommendation, which he has issued. (R. 17.)

The Magistrate Judge recommends remanding this case for three reasons. (R. 17.) For

one, he says that substantial evidence doéssunaport the ALJ’s finding that the Hasegawa

! Notably, in support of his application forrzfits, McClellan had stated, “I cannot put
my boots or pants on,” “l use a cane/walkelygda“l always haveassistance [shopping;] my
wife does all the shopping — | am unable tokwall do not shop, go out with friends[.] | like
staying home,” “I can only lift 5 Ibs. stand only 3-5 minutes,” and “I cannot focus enough to
follow directions.” (Tr. 265—72.)



opinion and the Porta-Zatolokin opn were “inconsistent with ehrecord as a whole.” (R. 17,
PID 1145.) Second, the ALJ violatadsignificant procedural rulley not adequately explaining
why she gave these two opinions little crederiRe.17, PID 1146.) Third, the Magistrate Judge
found that the ALJ failed to adequately comesithe VA'’s disabilityrating. (R. 17, PID 1147-48;
see alsalr. 362.) The Magistrate Judgleus recommends that this @b send this case back to
the ALJ so she can further consider and furteeplain her consideration of the Hasegawa
opinion, the Porta-Zatolokiapinion, and the VA’s disabtl rating. (R. 17, PID 1148.)

The Commissioner objects toighrecommendation. (R. 18.%he asserts that the
Hasegawa opinion is entitled to “no weight vduaver” because it merely states that McClellan
was disabled (which is a determination thla¢ law reserves for the Commissioner, not a
physician) and because Dr. Hasegawa mediypted McClellan’s own assessment of his ability
to work. (R. 18, PID 1152.) The Commissioner also argues that thee Paddlokin opinion was
“not entitled to any significarweight” because Patand Dr. Zatolokin féed to support their
severe functional limitations with anything ottikan a listing of medical diagnoses. (R. 18, PID
1153.) The Commissioner further argues that, contathe Magistrate Judge’s determination,
the ALJ provided good reasons for discounting tivo treating-source opinions, primarily the
fraud-investigation reportSgeR. 18, PID 1154-60.) As for ¢hVA's rating, the Commissioner
argues that when the ALJ’s narratiis read as a whole, it is clghat the ALJ could not accept
the rating “because it was inconsistent with finaud-investigation] report and [McClellan’s]
normal mental status exams.” (R. 18, PID 1160-8hys, the Commissioner concludes, this
Court should reject the Magiate Judge’s recommendation andtead affirm her conclusion

that McClellan is not disabled undeetBocial Security Act. (R. 18, PID 1162.)



I.

When a federal magistrate judge reviewsAdd’s disability determination, the question
“is limited to whether the ALJ applied the corréagal standards and whet the findings of the
ALJ are supported by substantial evidend@idkley v. Comm’r of Soc. Seé81 F.3d 399, 405
(6th Cir. 2009). “The substantial-evidence stadda met if a reasonable mind might accept the
relevant evidence as adequtesupport a conclusionld. (internal quotation marks omitted).

When, as here, the Commissioner objectsfiading of the magistrate judge, this Court
reviews that findingdle novo See28 U.S.C. § 636(b). Thus, this Court will assess whether the
ALJ’s treatment of the Hasegawa opinion, thet&&atolokin opinion, and the VA'’s rating was
based on a correct application of the law and was supported by substantial eBderBkakley
581 F.3d at 405.

.
A.

In view of the Commissionerabjections andhis Court’s review of the record, the Court
will not adopt the Magistrate Judge’s finding that the ALJ lacked substantial evidence for
assigning the Hasegawa and Port&lkin opinions little weight.

Starting with Dr. Hasegawa®@pinion, the Magistrate Juddeund that it was supported
by the fact that Dr. Hasegawa regularlycreased McClellan’s ndgcation and that the
neurologist never indicated that McClellansaaalingering. (R. 17, Bl 1146.) The Magistrate
Judge also found that Dr. Hasegawa'sham was supported bybjective testing.”1fl.)

This Court questions whether Dr. Hasegawa’s opinion is well supported by objective
testing. It is true that, abne of the four (or so) times he saw McClellan, Dr. Hasegawa

referenced “abnormal” electroencephalogram findings: “focal slow activity in the left temporal



structure.” (Tr. 946.) And it is true that Dasegawa referred McClellan for a speech-language
evaluation with Glen Laffy, M.S. (Tr. 1017.) Bwhen it came to opining on McClellan’s ability
to work, it appears that Dr. Hasegawbeck heavily on McClellan’s self-assessment:

Each time [McClellan] took the medication it lasted for two hours of headache

free and then after that the headache sggmp come back, again. He said that he

has difficulty in concentration and difficuliyn maintaining quality of life. He is

pretty much unable to find a job for this proble®a. in that sensdne is clinically

disabled by the above symptom of head@agbossible seizure, as well as anger

attack, as he has servigennected closed head injury.

(Tr. 928 (emphasis added).) Ddasegawa did not referenceetBEEG or the speech-language
evaluation in his opinion. (The speech-languayaluation was on the very day that Dr.
Hasegawa gave his opinion and it is unclgait had been completed at the time of Dr.
Hasegawa’s opinion.Qompare928, with Tr. 1018.)) If Dr. Hasegawanerely adopted what
McClellan reported, the opinion would not be entitled to significant wei§ae Kepke v.
Comm’r of Soc. Sec636 F. App’x 625, 629 (6th Cir. 2016) (“The ALJ also properly discounted
Dr. Chapman’s opinion because it reliedaviey on Kepke’s self-reporting, and seemed to
uncritically accept as true most,ribt all, of what [Kepke] ngorted.” (internal quotation marks
omitted)).

Moreover, as the Commissioner has obg@ct®r. Hasegawa did not provide any
functional limitations for McClellan (e.g., that Ii@¢ellan could not maintain concentration for
more than 20 minutes at a time), but instead simply gave a bottom line: that McClellan was
“disabled.” Yet disability under th8ocial Security Act is a legal determination and so a treating
physician’s opinion on the matter, while it mus¢ considered, is not entitled to special
deferenceBass v. McMahgn499 F.3d 506, 511 (6th Cir. 200fR0 C.F.R. § 404.1527(e)(1)

explicitly states that the conclusion of disébpilis reserved to the Secretary . ... Subsection

(e)(3) further elaborates that ngéial significance’ wi be given to opinion®f disability, even



if they come from a treating physician.9ee also Cosma v. Comm’r of Soc. S&62 F. App’X
310, 311 (6th Cir. 2016) (“The ALJ reasonably gameweight to Dr. Dhar’s opinion because
her conclusion that Cosma is totally disabled determination reserved to the Commissioner.”);
Stiltner v. Comm’r of Soc. Se@44 F. App’x 685, 689 (6th Cir. 2007) (“Because Dr. Bansal's
repeated statements that Saltiwvas ‘totally disabled’ were unaccompanied by objective medical
evidence, the ALJ did not err by accorglithose statements little weight.”).

As for the Porta-Zatolokin opinion, the Coadrees with the Magisite Judge that Dr.
Zatolokin often increased McQlan's half-dozen mental-health medications and that Porta
thought McClellan’s PTSD madeim a candidate for inpatietteatment. And neither noted
malingering. Further, their treatment notes arewifitn McClellan’s report of severe difficulty
sleeping, including teilsle nightmares. See e.g.Tr. 843 (“My wife tells me she see me
thrashing my legs when | sleep and that | falkny sleep saying things like, ‘No, no, no’. My
son wrote a paper for school saying, ‘My dadeaerecame back from Afghanistan’.”).) These
facts lend credibility to their opinion.

On the other hand, the Magistrate Judgm dhought the Porta-Zatolokin opinion was
supported by “objective evidence.” (R. 17, PID 11481} it is unclear what objective evidence
Porta and Dr. Zatolokin relied on to find thdtClellan had very severe functional limitations,
including “[n]o useful ability” tounderstand and remember “vestyort and simple instructions”
and “[n]o useful ability” to conplete a normal workday without interruptions from psychological
symptoms. (Tr. 1014-15.) Their check-box opinionehelists McClellan’s diagnoses—not any
objective testing. (Tr. 1016.) Gie, both Porta and Dr. Zatiin conducted PHQ-9 and PCL-L
evaluations. $ee e.q.Tr. 809-12, 847-49.) But those assessments were primarily based on

McClellan’s subjective view of kisymptoms (e.g., “[Q.] Loss oftarest in activities that you



used to enjoy? [A.] Extremely.”5eeTr. 809-12, 847-49.) Notably too, Porta and Dr. Zatolokin
opined that McClellan had “[n]Jaiseful ability” to maintain attention and concentration for
extended periods; but on all but one occadiwat Dr. Zatolokin sawMcClellan, he wrote,
“concentration and attention appearetéowithin normal limits.” (Tr. 939, 949, 954.)

The Magistrate Judge also found that thesédmwa and Porta-Zatolokin opinions were

“in agreement” with the evaluatioms$ Dr. Richard Coder, a psychologfsand Karl Goler, M.D.

(R. 17, PID 1139-40, 1146.) He also suggestedahavaluation by Adrienne West, Ph.D., and

the speech-language evaluation by Laffy supported the Hasegawa and Porta-Zatolokin opinions.
(SeeR. 17, PID 1141-42, 1145.)

This Court finds that while these four assessments could be read to support the Hasegawa
and Porta-Zatolokin opinions, certain portions @& #ssessment are inconsistent with those two
opinions.

Dr. Coder evaluated McClehain March 2014 and found thaicClellan’s ability to
repeat only four of eight ditg forward and three of six digits backward indicated that
McClellan’s immediate and working memory reebelow normal limits. (Tr. 420.) But the
normal range is six forward and four backwartil.)( Dr. Coder thought that McClellan’s
“attention and basic verbal fluency” were below the normal raihdy¢ But Dr. Coder also found
that McClellan “demonstrated ability to undersd and follow directions within the normal
range.” (d.) McClellan could also repeatedly sulafraeven starting from 100 within normal

limits, which, according to Dr. Coder, indiedtthe ability to persist at a taslkd.{

2 The Magistrate Judge indicated that Coder was a psychiatrist, but a psychiatrist has a
medical degree (M.D. or D.O.xee American Psychiatric Association, What is Psychiatry?
available athttp://www.psychiatry.org/patients-families/what-is-psychiatry (last visited Mar. 26,
2017), whereas Coder has a Ph.D. (Tr. 425).
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As for Dr. Goler, he did opine that McOeh's TBI or PTSD (or both) impacted his
ability to work (Tr. 683), that McClellan ka“cognitive impairment” (Tr. 676), and that
McClellan’s “[h]eadaches preclude[d] work on algdasis” (Tr. 680). Btit appears that the
only objective testing Dr. Goler performed widi® Montreal Cognitive Assessment, “a rapid
screening instrument fomild cognitive dysfunction,” U.S. Dept. of Veterans Affairs,
Parkinson’s Disease Research, Education and Clinical Centers, Montreal Cognitive Assessment
(MoCA), available athttp://www.parkinsons.vgov/consortium/moca.asp (last visited Mar. 26,
2017). Further, certain aspects of Dr. Goler's assessment are questionable, including his
suggestion that McClellan’s judgment was so poat bie would have difficulty with a task akin
to picking out weather-appropriatdothing and that McClellan’sisual-spatial orientation was
so impaired that he would have trouble wathiask like touching his own body parts. (Tr. 679—
80.)

As for Laffy’s speech-language evaluation, itrige that his testing revealed McClellan’s
recall to be at the 45th percentile of all brain-iapl patients and reasoniagthe 50th percentile
of all such patients. (Tr. 1018But Laffy’s “assessment” was “mild to moderate cognitive
communication disorder” that, with tregry, stood a good chance for improvemdnt) (

Dr. West performed the mosktensive objective testings¢eTr. 1008 (listing battery of
tests).) But her results are alsixed; in Dr. West's words, “[MClellan’s] cognitive profile was
quite variable.” (Tr. 1008.) $hfound that McClellan’s verbakasoning and comprehension
were in the low-average range, his phonemidbak fluency was moderately impaired, his
semantic verbal fluency was “severely” inmgal, and certain procsing-speed tasks were
“severely” impaired. (Tr. 1009.) But she also fouhdt McClellan’s nonverbal reasoning was in

the average range, “his basic attention and ingrknemory were average,” and that McClellan



had particular strengths in “mental set shiftipgoblem solving, andancept formation.” (Tr.
1009.) Her “diagnostic considerations” wereifinneurocognitive disorder” (and PTSD and
depression “by history”).d.)

Dr. Coder’s, Dr. Goler’s, Dr. West’'s, andaffy’s assessments undoubtedly indicate
cognitive impairment and thus, as the Magistdatége found, lend supportttee opinions of Dr.
Hasegawa and Porta and Dr. Zatolokin. But Dr. Coder’s test results were mixed, Dr. Goler
apparently only performed astefor mild cognitive impairment, Laffy assessed “mild to
moderate cognitive communication disordesyid Dr. West diagnosed “mild neurocognitive
disorder.” As such, their assessments are atgumconsistent with complete disability as
indicated by Hasegawa and some of the nsesere functional limitations identified by Porta
and Dr. Zatolokin. The Court thukeclines to find that theseudr assessments would render the
ALJ’s rejection of the Hasegawa andrf@eZatolokin opinions unreasonableee Blakley581
F.3d at 406 (“[l]f substantial evidence supporte #LJ's decision, this Court defers to that
finding even if there is substaaitevidence in the record thatould have supported an opposite
conclusion.” (internal quotation marks omitted)).

Finally, the Magistrate Judge discountee tliaud-investigatin report. (R. 17, PID
1138.) It is true that the investitive findings that McClellan followed directions to find an item
in Home Depot (Tr. 861), rememied part of a phone conversatfoom three weeks earlier (Tr.
860), noticed that a fax number he was prodideer the phone differed by only one digit from
the number he had called (Tr. 86), and plaBéatkjack at a casino (T863) do not strongly
support a finding that McClellan had tbegnitive ability toperform work on asustainedasis.
See Gayheart v. Comm’r of Soc. $&&0 F.3d 365, 377 (6th Cir. 2013) (“The record, according

to the ALJ, is clear that Gayheart’s ‘allegatki@ty has not prevented him from leaving home,
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driving, keeping medical appoments, visiting friends and mgbors, shopping wh his wife,

and attending three hearings.’..But the ALJ does naiontend, and the rembdoes not suggest,
that Gayheart could do any of these activities asustainedasis which is how the functional
limitations of mental impairments are to be assés¥ On the other hal the Magistrate Judge
indicated that one of the praphs with the ALJ’s reliance on the fraud-investigation report was
that the investigation was only “over a very bperiod of time” and McClellan may have been
functioning particularlywell during that time.$%eeR. 17, PID 1138.) This certainly may be true,
and the ALJ should have considered that figgi But the merepossibility that the
investigation did not give arceurate picture of McClellan’sihctioning does not mean the ALJ
was unreasonable in thinking that it d@ke Blakley581 F.3d at 406.

In short, the Court decline® adopt the Magtrate Judge’s finding that the ALJ’s
assignment of little weight to the Hasegawal &orta-Zatolokin opinions lacked substantial
evidentiary support.

B.

The Magistrate Judge alternatively recomuferemand on the basis that the ALJ failed
to provide an adequate explanation for rejecthe Hasegawa and Poiatolokin opinions. (R.
17, PID 1138 n.4, 1146, 1147-48.) The Court acdbpgsecommendation in part.

Even when substantial evidence supporta\kiis rejection of areating-source opinion,
remand is still warranted if a claimafdr a reviewing court) cannot understantly the ALJ
rejected the opiniorSee Wilson v. Comm’r of Soc. S&¥8 F.3d 541, 544 (6t@ir. 2004). In
other words, it is not enough that a reviewiogit or the Commissioner on appeal can identify
sound evidentiary bases for refj@g a treating-source opinionAtJsmust set outheir bases in

their narrative.See id.(“A Social Security Ruling explainthat . . . a decision denying benefits
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must contain specific reasons for the weightegi to the treating source’s medical opinion,
supported by the evidence in theseaecord, and must be sufficignspecific to make clear to
any subsequent reviewers the weight theu@didptor gave to the treating source’s medical
opinion and the reasons for that weight.” (inerquotation marks omitted)). This is known as
the “good reasons” aspect of the treating-sourée and it “exists, in part, to let claimants
understand the disposition of their cases, partilyularsituations where a claimant knows that
his physician has deemed him disabled and therefoght be especially bewildered when told
by an administrative bureaucracwttshe is not, unless some i@asor the agency’s decision is
supplied.”ld. (internal quotation marks omitted)).

Upon a careful review of th&LJ’s narrative, theCourt does not believe that McClellan
(or, objectively, a reasonably-competent claimant in his position) would understand why the ALJ
rejected the opinion of Dr. Hasegawa. The treptieurologist had sedvicClellan four times
over six months (Tr. 928, 946, 951, 1025) andh@ted, increased McClellan’s medications on
at least three of those occasions (Tr. 9245, 951). The ALJ did nadcknowledge either of
these facts anywhere in her narrative. In féuog, entirety of her analysis of Dr. Hasegawa’s
opinion was as follows: “On May 29, 2015, neogikt Hisanori Hasegawd.D., opined that
Mr. McClellan was clinically disabled by headasheossible seizure, anger, and closed head
injury. (exh. 8F, pp. 7-8) | accord Dr. Hasegawaxnion little weight because it is inconsistent

with the record as a whole(Tr. 24.) A mere statement that treating-source opinion “is
inconsistent with the record as a whole” doesaoohply with the “good-reasons” requirement of
the treating-source rul&ee Gayheart v. Comm’r of Soc. $&&0 F.3d 365, 377 (6th Cir. 2013)

(finding that ALJ’'s assignment of “little weg’ to a treating-sowe opinion along with an

explanation that the opinion was “not wsllpported by any objective findings” and was
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“inconsistent with other credible evidence” didt comply with the good-reasons requirement);
Friend v. Comm’r of Soc. Se@75 F. App’x 543, 552 (6th Ci2010) (“Put simply, it is not
enough to dismiss a treating physician’s opinion @sompatible’ with other evidence of record;
there must be some effort to identify the specdiscrepancies and texplain why it is the
treating physician’s conclusion that gets the shod of the stick.”). Inde® it is not even clear

that the ALJ knew that Dr. Hasega qualified as a treating sourte.

% Although the Commissioner does not make @hgument, it is noapparent that the
explanatory aspect of the treajisource rule applies with treame force when, as here, the
treating-source opines on an issue reservedgdCttimmissioner. The regulation at the heart of
the explanatory requirement says, “We wdllways give good reasons in our notice of
determination or decision for the ight we give your treating sourcefsedical opinior’ 20
C.F.R. 8§ 404.1527(c)(2) (emphasis added). Another paragraph of that very regulation, paragraph
(a)(1), defines “medical opinion.” And—criticgd—a third subsection of that same regulation
states, “Opinions on some issues, such as the examples that &okbomgt medical opinions, as
described in paragraph §él) of this sectionbut are, instead, opinioms issues reserved to the
Commissioner . . . . (ppinions that you are disabled. .” 20 C.F.R. 8§ 404.1527(d) (emphases
added). Thus, an argument could be matiat the “good reasons” requirement of
§ 404.1527(c)(2)—which applies to “medical opims”—does not apply to a treating source’s
opinion that a claimant is “disabledSee also Saulic v. ColviiNo. 5:12CVv2753, 2013 WL
5234243, at *9 (N.D. Ohio Sept. 16, 20X8xplaining that when txeating-source opines on an
issue reserved to the Commissioner, an AL&tnstill “explain why such an opinion has not
been followed,” but “such explanation needt e as exacting as éh‘good reasons’ rule
regarding the medical opinions of treating pbis contained in 20 CFR § 404.1527(c)(2)”).

On the other hand, the Sixth Circuit hasdsdWhile controlling weight will not be
provided to a treating physician’s opinion oniasue reserved to the Commissioner, the ALJ
still must ‘explain the consideration given to the treating source’s opinion®Bass v.
McMahon 499 F.3d 506, 511 (6th Cir. 2007) (quotin®.R. 96-5: Policy Interpretation Ruling
Titles Il and XVI: Medical Source Opinions ossues Reserved to the Commissioner, 61 Fed.
Reg. 34471, 34474 (Soc. Sec. Admin. July 2, 199%&)f some Sixth Circuit opinions suggest
that the case law surrounditige “good reasons” requiremenit 8 404.1527(c)(2applies even
when the treating source merely omnthat the claimant was “disabledSee Dutkiewicz v.
Comm’r of Soc. Se®663 F. App’x 430432 (6th Cir. 2016)Kidd v. Comm’r of Soc. Se@83 F.
App’x 336, 341 (6th Cir. 2008Paniels v. Comm’r of Soc. Se&52 F. App’x 485, 490 (6th Cir.
2005). This makes some sense as one of the primary rationales for the good-reasons requirement
is to avoid the situation wher‘a claimant knows that his physin has deemed him disabled”
and would be “bewildered” that an ALJ thoughherwise absent an explanation from the ALJ.
Wilson 378 F.3d at 544.

As the Commissioner does not address theejgbe Court leaves it for another day.
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The ALJ said more regarding the Portaed@kin opinion. In particular, she explained
that Dr. West had administered objective tegtihat “demonstrated far fewer and less severe
impairments” than those indicated by Porta &ndZatolokin. (Tr. 25.) The ALJ also provided
that Porta and Dr. Zatolokin'severe limitations, including the inability to remember and
understand very short and simple instructjowgre undermined by the fraud investigation,
including McClellan’s ability to “gamble at multiple casinos, pay attention to detail, and follow
instructions.” (R. 25.) Elsewheia her narrative, the ALJ explained that while McClellan told
Porta that he could not remember their déstons at prior therapy sessions, this was
contradicted by the finding in tHeaud-investigation report thadcClellan could remember part
of a three-week-old phoneowmversation. (R. 23.) The ALJ alsexplained tht McClellan
routinely answered “Extreme” to the PCL-C quess, but, according to the investigation report,
McClellan was able to shop, attend sporting events, socialize at a water park, and go to
restaurants. (R. 22.)

The foregoing probably satisfies the ALdibligation to provide McClellan with good
reasons for rejecting the Porta-Zatolokin opinistill, the Court is concerned that the ALJ did
not acknowledge the length of McClellan’s tragtrelationship with Porta and Dr. Zatolokin nor
did she acknowledge the fact that Dr. Zatatokbutinely increased McClellan’s psychological
medications, which, as noted, were many. Adddily, while a number of Dr. West'’s findings
were arguably not consistent with the extreling@tations in the Porta-Zatolokin opinion, the
ALJ said nothing about Dr. Westmdings of “severe[]” impairments in semantic verbal fluency
and certain processing-speed tasge€(r. 22, 24, 1009.)

Where, as here, an ALJ fails to comply wiitle explanatory aspect of the treating-source

rule, remand is the normal courSze Wiser v. Comm’r of Soc. S&_27 F. App’x 523, 526 (6th
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Cir. 2015). But sometimes remand is unnecess8ge id.In Wilson the Sixth Circuit
hypothesized scenarios where AlnJ’s failure to comply withthe “good reasons” requirement
might be harmless: (1) “a treating source’s opingso patently deficient that the Commissioner
could not possibly credit it”; (2“if the Commissioner adopts tloginion of thetreating source

or makes findings consistent with the opinion”; or (3) “where the Commissioner has met the goal
of 8 1527(d)(2)—the provision of the procedwsafeguard of reasons—even though she has not
complied with the terms of the regulatioWilson 378 F.3d at 547see also Hernandez v.
Comm’r of Soc. Sec644 F. App’x 468, 474-75 (6th Cir. 2016) (applyikglsoris first
exception);Nelson v. Comm’r of Soc. Set95 F. App'x 462, 470 (6tiCir. 2006) (applying
Wilsoris third exception).

While close, the Court does not believe tBat Hasegawa’s opinion is “so patently
deficient that the Commissionerudd not possibly credit it.” True, as discussed, Dr. Hasegawa
opined on the legal issue of disability and seemoeddopt McClellan’self-assessment of his
ability to function. But, significatty, Dr. Hasegawa was awaretbe EEG test results, believed
McClellan’s condition was severe enough to regularly increase his medications, and thought that
McClellan’s impairments warranted a speeahglaage evaluation. Further, as discussed, some
of the objective testing could leterpreted to support Dr. Hasegawa'’s opinion. While there may
well be good reasons to reject Dr. Hasegawgision, it is not impossible to credit.

While also debatable, the Court declinesfind that the ALJ met the goal of the
explanatory requirement by indatly explaining why Dr. Hasegea’'s opinion was entitled to
little weight. Elsewhere in her narrative, the Adid reasonably concludbat McClellan did not
have a traumatic brain injuryS€eTr. 17, 764, 1042.) And TBI waslmsis for Dr. Hasegawa’s

opinion. SeeTr. 928-29.) Elsewhere in her narratitke ALJ questioned McClellan’s claim
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that he had prostrating headaclypgen that McClellan had livedith the condition for some

time before seeking medication. (Tr. 24, 674.hdAeadaches were a [s=afr Dr. Hasegawa’s
opinion. SeeTr. 928-29.) Dr. Hasegawa also indicatedothewings as a basis for his opinion,

but, as discussed, the ALJ gave reasons fecting the psychologicdlased opinion completed

by Porta and Dr. Zatolokin. Thus, a fair argumeotild be made that even if the ALJ did not
comply with the letter of the explanatory requirement, she complied with its purpose. The Court
declines to make this findingyowever, because while this Counight be able to connect
various parts of the ALJ’s narrativejstnot apparent thaficClellan could.

Still, if all that was problematic abotlhe ALJ's narrative was her treatment of Dr.
Hasegawa'’s opinion, the Court might hesitateeimand. But the Court also finds problematic
the ALJ's treatment of the VA’'s rating. ThéA provided that if McClellan’s cognitive
deficiencies were solely athutable to his PTSD and depressihe would have received a 70%
disability rating. (Tr. 369.) Ad, it appears, the primary bas$ts this rating was Dr. Coder’s
assessmentSeeTr. 366.) Likely because Dr. Coder’s assment was not sttly an opinion (it
provided no functional limitabins), the ALJ did not say whether she found his assessment
credible. GeeTr. 21.) But without a determination byetiALJ that Dr. Coder's assessment was
not credible or uninformative, it is not immediately apparent why the ALJ rejected the VA's
disability rating based atiat very assessment.

In her objections, the Commissioner points thatt the ALJ stated she was rejecting the
VA's rating because “the record does not suppdinding of disablé.” (R. 18, PID 1160-61.)

This is true. (Tr. 24.) And from this statement the Court can infer that the ALJ was referring

primarily to Dr. West's assessmteand the fraud-investigatiomeport. The problem with this
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argument, however, is that it is not apparent IlywCoder’s assessment is inconsistent with Dr.
West's assessment and thaud-investigation report.

In short, although the Court imposes no general explanation requirement, in this
particular case the ALJ shoub@ve explained further why shwas rejecting the VA'’s ratingee
Honorable v. Commissioner of Social Secyr¥p. 15-CV-10190, 2015 WL 9469985, at *8
(Nov. 19, 2015) (“Several districtoarts within the Sixth Circuihave indicated that the ALJ
must assign some weight tetiA’s decision and articulate hexasons for the weight given.”),
report and recommendation adopt&®15 WL 9459916 (E.D. Mich. Dec. 28, 2015).

V.

For the foregoing reasons, the Court declines to adopt the Magikidge’s finding that
substantial evidence does not supple ALJ's assignment of “littleveight” to the opinions of
Dr. Hasegawa and Porta and Dr. Zatolokin. Bat @ourt agrees with ¢hMagistrate Judge’s
finding that the ALJ did not fully comply with thexplanatory aspect of éhtreating-source rule
in assigning “little weight” toDr. Hasegawa’s opinion and thiite ALJ should have given a
more complete explanation forsagning “little weight” to the VAS disability rating. On remand,
the ALJ should further explain why Dr. Hasegawagsnion and the VA'’s disability rating were
effectively rejected. In doing sthe ALJ may, but is not required to, assign greater weight to Dr.
Hasegawa’s opinion or Porta and Dr. Zatolokirgpinion for the reasons set forth in the
Magistrate Judge’s opinionSéeR. 17.) This case is hereby REMBED pursuant to the fourth

sentence of 42 U.S.C. § 405(q).

SO ORDERED.
s/Laurie J. Michelson
LAURIE J.MICHELSON
Dated: March 30, 2017 U.S. DISTRICT JUDGE
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoinguinent was served upon counsel of record
and any unrepresented parties via the CoO®ECF System to their respective email or First Class
U.S. mail addresses disclosed on théidéoof Electronic Filing on March 30, 2017.

s/Keisha Jackson
Case Manager
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