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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LORRAINE HOLMES,
Plaintiff, CASE NO. 16-10610
HON. DENISE PAGE HOOD
V.

CITY OF ROMULUS, et al.,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT [#60]

l. BACKGROUND

A. Procedural Background

On May 25, 2016, Plaintiff Lorine Holmes-El (“Holmes”) filed an Amended
Complaint against Defendants the City of Romulus (“Romulus”), Romulus Police
Officer, David Brooks (“Brooks”), and Direat for Public Safety for the Romulus
Police Department John Leacher (“LeachécQllectively, “Defendants”), alleging
a 42 U.S.C. § 1983 violation for Excessierce against Defendant Brooks (Count
); 42 U.S.C. § 1988/0n€ll violations by the City Rmulus and Defendant Leacher
for failure to hire, supervise, train and/or discipline, and a failure to screen its officers

(Count 11); and state law claims for Imtiional Infliction of Emotional Distress
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(Count IIl) and Assault and Battery (Coum) against Defendant Brooks. (Doc #
7) Holmes requests that the Court awaedexemplary damagasd other monetary
relief. 1d. Pursuant to a Stipulation andd@r, Count IV ofthe Complaint was
dismissed on September 28016. (Doc # 25) Defelant Leacher was also
dismissed from this action pursuant t&ipulation and Order filed on September
29, 2016. (Doc # 26) The only remainicigims in this action are (1) Holmes’ §
1983 Excessive Force claim agaibsfendant Brooks, (2) Holme#lonell claim
against Romulus, and (3) Holmes’ Intentib Infliction of Emotional Distress claim
against Defendant Brooks.

This matter is before the Coudn Defendants’ Motion for Summary
Judgment filed on March 22, 2018. (Do6@ Holmes filed a Response on April,
20, 2018. (Doc # 64) Defendants filed a iRegn May 7, 2018. (Doc # 70)

For the reasons set forth below, Defants’ Motion for Summary Judgment
is GRANTED IN PART andDENIED IN PART .

B. Factual Background

On February 19, 2013, around 4:30 alHuolmes, who was 69 years old at the
time, was driving on a dark road withethigh beams on her car illuminated. (Doc
# 64, Pg. 2) Brooks made a traffic stopttod vehicle being driven by Holmes for
failure to dim her high beams to oncomitrgffic. (Doc # 60, Pg. 4) After

instructing Holmes to produce her drigicredentials, Brooks told Holmes she was



pulled over for driving with her high beams didoc # 64, Pg. 2) Upon questioning,
Brooks learned that Holmes did not have ledh@river’s license, did not have a valid
license plate, and she did not have Vericle’s registration in her possesstdmjt
had a Moorish Science Temgleense plate. (Doc # 60, Pg. 4) During the stop,
Holmes began to tell Brooks to “call the sffiétio the scene of the stop. (Doc # 64,
Pg. 3) Brooks then identified himself a®omulus police officerand told Holmes
he did not need to call the sherifid.) Brooks then began to demand that Holmes
exit her vehicle. 1¢l.) Holmes initially resistedBrook’s command, and Brooks
radioed for backup.ld.) The Parties have providedialeo recording of the traffic
stop. (Doc # 60, Exh. D)

The video recording shows that, follows some resistance, Holmes got out
of her vehicle after Brooks hdcuffed her left hand. @ # 60, Exh. D at 5:46)
Once Holmes was out ofdltar, Brooks asked Holmespat her right hand behind
her back. Id. at 5:47) Holmes replied that she cannot comply with that request
because of her arthritisld( at 5:48) Brooks said thatolmes could, “put it in front
then.” (d. at 5:49) Next, Holmes’ right hand cAeen seen near her coat pocket.
(Id. at 5:53) Brooks instructed Holmast to put her hand near her pocKek @t
5:55), and in less than one second aftemgi Holmes the order, shoved Holmes

into her vehicle while holding both of herists, and then performed a takedown on

! The Court notes that Holmes does not eshthe legality of the traffic stop.
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Holmes. [(d. at 5:55-6:00) Holmes is heard esaming for help as Brooks held her
on the ground, placed his body weight on Hedémand told her to place her right
hand behind her backld( at 6:05) Holmes told Brookseveral times that, due to
her arthritis, she could not pher right hand behind her backld.(at 6:05—-6:15)
Despite Holmes’ statements, Brooks proasketb handcuff Holmes behind her back
as she moaned and told Brooks sheaoait put her hand behind her backd. &t
6:15-7:00)

The supporting officers, one male a#r and one woman officer, arrived on
the scene of the stop while Brooks wathi& process of handcuffing Holmes. After
Holmes was handcuffed, the female officenducted a pat-dowsearch of Holmes
and found no weapons or contrada (Doc # 64, Pg. 11) The female officer left the
scene after the paewn search. 1(.) The male officer did not assist Brooks in
handcuffing Holmes. I¢4.) Later, Brooks and the male officer lifted Holmes up
while her arms were behind her backd. &t 12) Holmes was escorted to the police
station by the male officer.ld.) While at the police station, Holmes complained
that she was in pain.ld)) An ambulance was calleahd Holmes was taken to
Annapolis Hospital, where she was inforntkdt both her right and left arms were
injured from the arrest incident, andathher left arm wou require immediate

surgery. (d.) Surgery was performed on Holmdsft shoulder, and later surgery



on her right shoulder. Id.) Holmes’ left shoulder is disfigured and the bone
presently protrudes from herisk (Doc # 64, Exh. E)
Il ANALYSIS

A. Standard of Review

The Court will grant summary judgmentihe movant shows that there is no
genuine dispute as to any material fautl he movant is entitled to judgment as a
matter of law.” FedR. Civ. P. 56(a)Andersonv. Liberty Lobby, Inc., 477 U.S. 242,
250-57 (1986). A fact is material if it cabaffect the outcome dhe case based on
the governing substantive lawd. at 248. A dispute about a material fact is genuine
if, on review of the evidence, a reasongbig could find in favor of the nonmoving
party. Id.

The moving party bears the initial burdéo demonstrate the absence of a
genuine issue of material faoCelotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
If the movant meets this burden, the n@wng party must “go beyond the pleadings
and ... designate specific facts showing thate is a genuine issue for triald. at
324. The Court may grant a motion fomsuary judgment if the nonmoving party,
who has the burden of prooftaial, fails to make a showing sufficient to establish
the existence of an element thaessential to that party’s casgee Muncie Power
Prods., Inc. v. United Tech. Auto., Inc., 328 F.3d 870, 873 (6th Cir. 2003). “The

mere existence of a scintilla of evidenceupport of the plaintiff's position will be



insufficient; there must be evidence onievhthe jury could reasonably find for the
plaintiff.” Anderson, 477 U.S. at 252. “Conclusory allegations do not create a
genuine issue of material fashich precludes summary judgmentiohari v. Big

Easy Restaurants, Inc., 78 F. App’x 546, 548 (6th Cir. 2003).

When reviewing a summary judgmemotion, the Court must view the
evidence and all inferences drawn fratmin the light most favorable to the
nonmoving party. Kochins v. Linden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cir.
1986). The Court “need consider only thied materials, but tnay consider other
materials in the record.” Fed. R. CiW. 56(c)(3). The Court’s function at the
summary judgment stage “is not to weiglke #&vidence and determine the truth of
the matter but to determine whetheeréhis a genuine issue for trial Anderson,
477 U.S. at 249.

B. Excessive Force Claim Against Defendant Brooks

1. Qualified Immunity

Defendants argue that Defendant Bromksntitled to qualified immunity on
the excessive forceam against him. Holmes argudst Brooks is not entitled to
gualified immunity because a material issof fact exists as to whether Brooks’

conduct in handcuffing andrasting her was in vioteon of her rights under the

Fourth Amendment.



Government officials are entitled to difiad immunity where their actions
do not “violate clearly established stairy or constitutional rights of which a
reasonable person would have knowiGieen v. Reeves, 80 F.3d 1101, 1104 (6th
Cir. 1996) (citingHarlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). A government
official will not be immune if, on an objé&ge basis, it is obvious that no reasonably
competent officer would have concluded ttia action at issue was lawful; but if
an officer of reasonable comignce could disagree on this issue, immunity should
be recognizedMalley v. Briggs, 475 U.S. 335, 341 (1986). Qualified immunity is
an initial threshold question the court isju@ed to rule on early in the proceeding
so that the costs and expenses of trialaaroided where the defense is dispositive.
Saucier v. Katz, 533 U.S. 194, 201 (2001). Qualdiemmunity is “an entitlement
not to stand trial or face thether burdens of litigation."Mitchell v. Forsyth, 472
U.S. 511, 526 (1985). The privilege is “emmunity from suit réher than a mere
defense to liability; and like an absolute inmmity, it is effectivey lost if a case is
erroneously permitted to go to trialld.

The first inquiry to determine qualified munity is whether, taken in the light
most favorable to the party asserting thjamyn the facts alleged show the official’s
conduct violated a constitutional righiegert v. Gilley, 500 U.S. 226, 232 (1991).
If no constitutional right wouldhave been violated, thei®no necessity for further

inquiries concerning qualified immunit$aucier, 533 U.S. at 201. If a violation



could be made out, the next step isdietermine whether the right was clearly
established in light of the specific cemt of the case, not as a broad general
proposition. Id. Under the doctrine of qualified immunity, an official will not be
found personally liable fomoney damages unless the official’'s actions violate
“clearly established statutory or constitunal rights of which a reasonable person
would have known.” Harlow, 457 U.S. at 818. The “clearly established” right
allegedly violated by the officials cannot lensidered at an abstract level, but must
be approached at a level of specificity:The contours of the right must be
sufficiently clear that a reasonable official would understand that what he is doing
violates that right.” Anderson v. Creighton, 483 U.S. 635, 639 (1987).
“Reasonableness” is a question of lawbe decided by the trial court.
2. Excessive Force

Defendants argue that Holmes’ exces$oree claims against Brooks should
be dismissed because the force used lmplBy to arrest and s&ain Holmes was
reasonable and not excessive. (Doc #HRf), 21) Holmes argues that Brooks’
conduct in arresting andgteaining her was unreasdn@ and excessive because
Brooks was aware of Holmes’ physical nediconditions. (Doc # 64, Pg. 13-14)

Where a plaintiff complains of excessif@ce in the course of an arrest,
investigatory stop, or other seizure, ttlaim must be anaked under the Fourth

Amendment’s objective reasonablenesandard, not under a substantive due



process standardValton v. City of Southfield, 995 F.2d 1311, 1342 (6th Cir. 1993)
(citing Graham, 490 U.S. at 395 (198P) The proper application of the objective
reasonableness standard “requires caréemton to the facts and circumstances of
each particular case, including [1] the séyenf the crime at issue, [2] whether the
suspect poses an immediate threat tostifety of the offices or others, and [3]
whether he is actively resisting arrest aitempting to evade arrest by flight.”
Graham, 490 U.S. at 396. “The ‘reasonablenesfsa particular use of force must
be judged from the perspective of a reasamalficer on the scene, rather than with
the 20/20 vision of hindsight.Td.

The Supreme Court has further explaineThe calculus of reasonableness
must embody allowance for the fact tipatice officers are ofte forced to make
split-second judgments—in circumstanceatthre tense, uncertain, and rapidly
evolving—about the amount of force thaniscessary in a particular situatiold.
at 396-97. The question for the Court “ishether the officers’ actions are
‘objectively reasonable’ in light of thiacts and circumstances confronting them,
without regard to their undgihg intent or motivation.” Id. at 397. This test
“requires a ‘careful balancing’ of thendividual interest in being free from
unreasonable seizures and the important igonental interest in protecting the
safety of its peace officers and the publigVilliamsv. City of Grosse Pointe Park,

496 F.3d 482, 486 (6th Cir. 2007) (citi@gaham, 490 U.S. at 396).



Brooks argues that he is entitledstonmary judgment on the excessive force
claim because he used reasonable fordaylim of Holmes’ resistance, aggressive
demeanor, and Holmes shoving her rightchan her pocket. Brooks also argues
that the case law that supports Holmes’ thiexd excessive force only applies where
an officer knows that the suspect in quastis injured and also believes that the
suspect posed no threat to him. (Dot0# Pg. 4) Holmes argues that Brooks was
clearly aware that he was violating Hash constitutional rights under the totality
of the circumstances. (@ # 64, Pg. 16-24)

Viewing the facts in the light most favorable to Holmes, the fiistham
factor weighs in favor of Holmes, ake was guilty of committing only misdemeanor
traffic infractions when she was stopped by Brooks. The s&@aadwm factor also
weighs in favor of Holmes. The video thfe arrest demonstrates that Brooks told
Holmes to take her hand away from herkmicand Brooks began grab and shove
Holmes before she could comply. dddition, Brooks was holding Holmes by both
of her wrists and charged toward Holmekile performing a takedown. Even if
Brooks might have thought Holmes possdssame weapon, Hed control of both
of her hands after grabbing her wrists.o&s maintained control of Holmes as he
threw her to the ground, mounted, and harffécl her behind her back. This was
after Brooks instructed Holmes that stwild be handcuffed ifront of her body.

Despite his own concession, and Holmegiressions of discomfort and calls for
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help, Brooks proceeded to handcuff Holnbehind her back while on top of her.
Brooks’ conduct evidences that, despiteaavareness that Holmes did not have
weapon in her right hand, mempletely disregarded halleged medial condition
while throwing her down and handcuffing her. The trdhamfactor also weights

in favor of Holmes because she begarcamply after initially resisting Brooks’
request. The struggle that ensued betvwBr@oks and Holmes was the result of her
resistance to being handfad. The video, howeveshows that Holmes had begun
complying with Brooks’ orders wheme threw her to the ground.

The Court concludes thatdle remain genuine issues of material fact that
preclude summary judgment in favor of BreokTaken in the light most favorable
to Holmes, a reasonable juror couldnclude that Brooks violated Holmes’
constitutional right when he threw heown and handcuffed héehind her back.
Defendants concede that Sixth Circuit presgdastablishes an excessive force claim
for handcuffing where an officer knewaththe suspect had an injured arm and
believed the suspect posed no threat to hise Walton v. City of Southfield, 955
F.2d 1331 (6th Cir. 1993%ee also Crooks v. Hamilton Cnty., Ohio, 458 F. App’X
548, 550 (6th Cir. 2012).Defendants’ Motion for Summary Judgment on the

excessive force claim BENIED.
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C. Mondll Claim

Defendants argue that summary judgment should be granted on Holmes’
Monell claim because she is unable to shihat her constitutional rights were
violated, that the alleged violation was auk of the execution of a particular policy
or custom, or that the City of Romsilinas ignored prior unconstitutional conduct
by its officers. Holmes does nobntest Defendants’ arguments.

“To succeed on a municipal liability claira,plaintiff must establish that his
or her constitutional rights were violated and that a policy or custom of the
municipality was the ‘moving force’ Iénd the deprivation of the plaintiff's
constitutional rights.”Brown v. Battle Creek Police Department, 844 F.3d 556, 573
(6th Cir. 2016) (citingVionell v. Department of Social Services, 436 U.S. 658, 694
(1978)).

“A systematic failure to train policdftcers adequately is a custom or policy
which can lead to municipal liability.Miller v. Sanilac Cty., 606 F.3d 240, 255 (6th
Cir. 2010) (citations omitted):The inadequacy of pale training only serves as a
basis for § 1983 liability ‘wherthe failure to train amousito deliberate indifference
to the rights of persons with whom the police come into cont&ttisher v. Carson,

540 F.3d 449, 457 (61Gir. 2008) (quotingCity of Canton v. Harris, 489 U.S. 378,
388 (1989)). A plaintiff “must show prior instances of unconstitutional conduct

demonstrating that the [municipality] hamored a history of abuse and was clearly
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on notice that the training in this partiaularea was deficient and likely to cause
injury.” Brown, 844 F.3d at 573 (citingisher v. Harden, 398 F.3d 837, 849 (6th
Cir. 2005)).

A city’s failure to investigte claims against its policdficers or discipline its
officers for illegal acts may ge rise to 8§ 1983 liability Hullett v. Smiedendorf, 52
F. Supp. 2d 817, 825 (W.D. Mich. 1999) (citibeach v. Shelby County Sheriff, 891
F.2d 1241, 1247 (6th Cir.1989Nlarchese v. Lucas, 758 F.2d 181, 188 (6th
Cir.1985)). “The theory underlying these caise that the municipality’s failure to
investigate or discipline amounts taatification’ of the officer’s conduct.Dyer v.
Casey, 72 F.3d 129, 1995 WL 712765, at *2 (6tir.1995). A plaintiff has the
burden of showing “a history of widespredmlae that has been ignored by the city.”
Berry v. City of Detroit, 25 F.3d 1342, 1354 (6th Cir. 1994).

Holmes does not contest Defendants arguments regardirigdnell claim
against Romulus. Defendants’ Marifor Summary Judgment regarding khenell
claim should b&sRANTED.

D. Intentional Infliction of Emotional Distress

1. Governmental | mmunity

Defendants argue that Brooks shouldgbanted summary judgment on the

intentional infliction of emotional distrestaim because Michigan law grants police

officers governmental immunity when performing discretionary acts in good faith,
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within the scope of their employment. IH®s argues that Brooks’ use of force in
this case was intended to cause harm, takénreckless disregard that his conduct
would cause Holmes severe @onal distress, and rooted in an abuse of power or
authority. (Doc # 64, Pg. 24)

Under Michigan law, governmental pioyees are granted immunity from
liability for intentional torts where (1an employee’s acts were taken during the
course of employment and the employea weting, or reasonably believed he was
acting, within the scope of his authori{z) the acts were taken in good faith and
without malice; (3) the acts wkher discretionary/decisional and not
ministerial/operationalOdom v. Wayne County, 482 Mich. 459, 468 (2009) (citing
Rossv. Consumers Power Co., 420 Mich. 567, 633-34 (1984 Intentional Infliction
of Emotional Distress is an inteotial tort under Michigan law, so tl@dom test
should be applied.

Defendants argue that elements one and three Odiratest are clearly met,
and the good faith elementriset because Brooks honedblglieved that his conduct
was appropriate and thée was acting in good faitin response to Holmes’
noncompliance, resistancendaplacing her hand in hgocket contrary to his
instructions. (Doc # 60, Pg. 36) Holneses not contest whether elements one and

three of theOdom test are met, but argues thae ttacts clearly demonstrate that
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Brooks’ actions in handcuffing Holmes wetiaken with malicious intent. (Doc #
64, Pg. 25).

“The good-faith element of thRoss test is subjective in nature. It protects a
defendant’s honest beliehd good-faith conduct with the cloak of immunity while
exposing to liability a defendant wiaets with malicious intent."Odom v. Wayne
Cty., 482 Mich. 459, 481-82 (2008). “Therenis immunity when the governmental
employee acts maliciously or with a wantonreckless disregard of the rights of
another.” I1d. at 474.

Defendants argue that Brooks’ actiongeveaken in good faitbecause, even
if he was mistaken, he believed thh&ilmes possessed a weapon when her hands
were near her pocket. Hoé®m contends that she waerely dropping her keys in
her pocket before beg handcuffed. (Doc # 64, Pg. Based on the video footage,
Defendants’ argument is unpersuasive.e Video shows that Brooks told Holmes
to take her hand away fromr@ocket, began to graimeé shove Holmes before she
could comply, and while holding Holmes bgth of her wrists before performing a
takedown. As stated in the analydi®wae, Brooks’ conduct evidences that, despite
an awareness that Holmesl diot have a weapon in heght hand, he completely
disregarded her alleged medl condition while throwingper down and handcuffing
her. Brooks cannot meetettgood faith element of thioss test. Government

immunity does not apply in this case.
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In addition, Defendants argue that Helsrintentional Infliction of Emotional
Distress claim against Brooks mdiatl because she cannot establisbriana facie
case under Michigan law. (Doc # 60, Pg. 3#Imes contends that Brooks’ acts or
omissions were a classic example of ferte” and “outrageousonduct that would
cause any person to suffer physical sickreessmotional distress(Doc # 64, Pg.
25) Under Michigan law, a claim for imteonal infliction of emotional distress
requires (1) extreme and outrageous cofd(®) intent or recklessness; (3)
causation; and (4) severe emotional distré&sberts v. Auto-Owners Ins. Co., 422
Mich. 594, 602, 374 N.W.2d 90%08 (1985). Defendastargue, in part, that
Holmes has not provided any evidence 8ta suffered severe etronal distress.
Holmes contends that Brooks’ conducbowd cause any human being to suffer
physical illness and emotional distress, but she has not provided any facts to support
that statement. “Conclusory allegatiahs not create a genuine issue of material
fact which precludes summary judgmenddhari v. Big Easy Restaurants, Inc., 78
F. App’x 546, 548 (6th Cir. 2003). Based the facts presented, Holmes has not
produced sufficient facts to establisiprama facie case for intentional infliction of
emotional distress. Defendants’ Motion for Summary Judgment regarding Holmes’

Intentional Infliction of Enotional Distress claim iIGRANTED.
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. CONCLUSION

For reasons stated above,

IT IS HEREBY ORDERED that Defendants’ Motion for Summary
Judgment (Doc # 60) GRANTED IN PART andDENIED IN PART .

IT IS FURTHER ORDERED that Holmes'Monell claim against the City
of Romulus IDISMISSED.

IT IS FURTHER ORDERED that Holmes’ Intetional Infliction of
Emotional Distress claim against BrookikSMISSED.

IT IS FURTHER ORDERED that the City of Romulus iBISMISSED
from this action.

All other claims remain.

S/Denise Page Hood
DenisePageHood
ChiefJudge United Statedistrict Court

Dated: August 20, 2018

| hereby certify that a copy of the fg@ng document was served upon counsel of
record on August 20, 2018, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
CaseéManager
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