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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

TOBY HODNETT,
Case No. 16-10619

Plaintiff,
Paul D. Borman
V. United States District Judge
CHARDAM GEAR COMPANY INC., Mona K. Majzoub
United States Magistrate Judge
Defendant.

/

OPINION AND ORDER GRANTING DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

Plaintiff Toby Hodnett worked as a cfanist for Defendant Chardam Gear
Company, Inc. (Chardam”) until he was fired on November 7, 2014. Plaintiff
alleges he was on medicable when he was fired onelbasis of injuries he
sustained in a car accident the previougést. Plaintiff brought this action against
Defendant in the Macomb County Qiit Court on November 6, 2015, and
Defendant timely removed it to this Coun February 19, 2016. Plaintiff asserts
two claims: one under the Fdyhand Medical Leave Act EMLA "), 29 U.S.C. §
2615(a), and one under the Michigan BassWith Disabilities Civil Rights Act
(“PWDCRA"), Mich. Comp. Laws § 37.120dt seq

Before the Court is Defendant’s Moti for Summary Judgment. The Court

heard argument on August 7, 2017. For tlasoas that follow, the Court will grant
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Defendant’s Motion as to both claims.

I. BACKGROUND

A. Undisputed Facts
1. Plaintiff's employment with Defendant

Plaintiff had worked as machinist for Defendant for nine and a half years
when Defendant terminated his employment on November 7, 2014. (ECF No. 18,
Def.’s Mot. Ex. 26,March 24, 2016 Depdsn of Toby Hodnett (2016 Hodnett
Depositior’)* at 29:5-6, 38:10-11; Ex. 15.)

On August 21, 2014, Plaintiff was involved in a verbal altercation with his
superior, plant manager Erik Schmidthe altercation was memorialized in a
document with the heading “Internal Erapée Correspondence” that same day by
Jennifer Taylor, another employee of Dedant. (Def.’s Mot. Ex. 1.) In that
document, Taylor wrote: “8/21/14 . . . Tobas ranting about Erik the plant manager
telling him if he couldn’t do his job to go hw. . . . Toby told mthis would probably

be the last time | would see himld()

! This 2016 Hodnett Deposition was takentlie course of Plaintiff's state-court
lawsuit Hodnett v. Woods, et alOakland County CiraCourt Case No. 2015-

149363-NlI, through which he sought compemsafor injuries he sustained in the
2014 car accident discussed below. Thatslat, brought against the driver and
owners of the vehicle that collided withalitiff's car, was resolved by a confidential
settlement on September 12, 2016.
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In a deposition conducted on June 27, 2Di7,a third lawsuit filed by
Plaintiff Hodnett, Schmidttestified that the alteation was over Plaintiff's
complaint about having to lift particular piece of equipment:

We had, | would say, a huge diseement that day on what Toby
should be working on. And, according him, this part . . . was too
heavy for him to pick up. This paweighs four pounds. And that's
when, you know, that was kind of final issue that | had, "If you can't
handle this, | can't have you here."

And at that time, | don't know ohg medical restrictions or anything
else. But that's all | can say about that.

He said it had to do something wtits shoulder. But, my biggest issue
was | wanted him to train someoealse how to do this operation. And
he was unwilling to even hear of -- hedint that day. He did not want
to work with this other person.

| told him he needs to go homehié can't, you know, handle [a] four-
pound part. We cut metal.

(Schmidt Dep. 12:11-19, 13:14-18, 35:15-18chmidt testified that this altercation

was the last time he and Plafhpoke. (Schmidt Dep. 35:23-24.)

2 Schmidt’s deposition was taken in the coursdadnett v. Auto-Owners Insurance
Company Macomb County Circuit Court CasNo. 16-3696-NF, a state-court
lawsuit which Plaintiff filed on Octobek7, 2016 to recover unpaid personal injury
protection benefits, includg medical expenses andgealoss compensation, from
his insurance companyhe complaint allegester alia: “That on or about August
15, 2014, Plaintiff HODNETTwas involved in an automobile incident causing
numerous severe and permanent injui@sl damages to Plaintiff, and Defendant
AUTO-OWNERS is liable for all of his N&ault/PIP benefits arising out of this
incident.” (Def.’s Mot. Ex. 27 at P¢D 559 (emphasis added).) The action is
currently pending.
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2. Plaintiff's car accident (August 21, 2014) and subsequent events

As Plaintiff was driving after leaving wk later that same day, his car was
rear-ended by another vehicle. The collispushed Plaintiff's car into the vehicle
in front of it. (Def.’s Mot. Ex. 2 at Pg ID 290-92.) That eveniigintiff went to the
emergency department of the Henry Fatdalth System’s hospital in Clinton
Township, Michigan. Plaintiff testified that the hospital staff ordered “a CAT scan,
| believe an x-ray and . . . some prescop$ for pain pills,” told him that “nothing
was broken,” and released him after & feours. (2016 Hodneidep. 32:20-33:5.)
Plaintiff was also given a note from a phyarcstating that he had been treated on
August 21, 2014, and shoub@ excused from work onufyust 22. (Def.’s Mot. Ex.
3.)

Plaintiff notified Defendanbn Friday, August 22 that veould not be at work
that day or on Saturday, August 23 becauge®tar accident. (Def.’s Mot. Ex. 4.)
Thereafter, Plaintiff was absent fromork on Monday, August 25 and Tuesday,
August 26. An “Internal [Chardam] Brtoyee Correspondence” dated August 25
lists Plaintiff’'s name and what appeardtohis employee number, and reads “won’t
be in ... noride.” (Def.’'s Mot. Ex. bA similar record dated August 26 simply
reads “will not be in today” (Def.’s MotEx. 6), and Defendant represents that
Plaintiff called in on that da to relay that messaggee€Def.’'s Mot. at 2, Pg ID 261).

No reason was provided for that abseridefendant then asserts that on Friday,



August 29, Plaintiff “requested a vaaatiday for Septembé&, 2014 (which was
the day after Labor Day),and supports this assertion with another “Internal
Employee Correspondence,’tdd August 29, which contains Plaintiff's name and
employee number, and which simply re&escation day for 9-2-14.” (Def.’'s Mot.
at 2, Pg ID 261; Ex. 7.) Unlike thehar “Internal Employee Correspondence”
documents, this one bears Plaintiff’'s signat@aintiff did not return to work after

August 29, 2014.

3. Plaintiff's purported leave period and termination (September
2014 — November 2014)

In an affidavit dated June 15, 2017 aidtiff avers that after his initial
treatment at Henry Ford Magd Hospital, he “kept hopiniipat [his] neck and back
would heal and feel better, but insteadgha continued and worsened.” (Pl.’s Resp.
Ex. 1, Affidavit of Toby Hodnett at § 3Blaintiff sought continuing treatment at
Michigan Spine & Joint Center, PCMSJC”), and was treated principally by Dr.
Adebowale Adegbenro. (Hodnett Aff. § 9.)

On October 1, 2014, Plaintiff submittad application for benefits under an
insurance policy that he held with nrparty Auto-Owners Insurance Company
(“Auto-Owners”). On that application, Plaintiff provided information about the
August 21, 2014 accident and the treaitndne received at the hospital,

characterizing his injury as “Neck (Whiplash) and Arm Pain” and indicating that he



expected to receive additional medical treattrer it. (Def.’s Mot. Ex. 10 at Pg ID
309-10.) In the section of the applicatientitled “wage loss,” Plaintiff represented
that he was not “on the job worlg” when the accident occurretd.(at Pg ID 310.)
Plaintiff wrote “8-21-14" in the sectiocalled “Date Disability from Work Began,”
and wrote “10-17-14" in theection called “Date Returned or Anticipate Returning
to Work.” (I1d.)

Plaintiff successfully applied for lostage compensation benefits from Auto-
Owners, and in a letter dated October 2@l 4, Auto-Owners notified Plaintiff that
in order to continue receiving those bfitsepast October 172014, he would have
to submit a “disability slip from your tréag physician . . . [which] should include
your current restrictions and the duratadriime you will require reimbursement for
lost wages.” (Def.’s Mot. Ex. 11.)

On October 18, 2014, Plaintiff wasained by Dr. Adegbenro at MSJC. Dr.
Adegbenro’s report regarding that visit sthithat Plaintiff “was advised by this
office . . . not to report for work” fim October 18, 2014 to November 18, 2014.
(Def.’s Mot. Ex. 12.) Dr. Adegbenro also iedied in the report that Plaintiff “states
he is not [allowed] to work [with] restiions (i.e. sedentarwork/light work).”®

(Id.) Defendant acknowledges that it recein&d Adegbenro’s negort on or around

3 The handwriting on this report is diffituto read, but this is Defendant’s
interpretation of the notes¢eDef.’s Mot. at 3, Pg Il262), and Plaintiff does not
dispute it.
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October 18, 2014 SeeDef.’s Mot. at 12-13, Pg ID 271-72.)

Five days later, on October 23, 2014, MSJC dax@ form called
“Recommended Work Restrictions” to Au@aners. (Def.’s Mot. Ex. 13.) On that
form, Dr. Adegbenro stated that Plainti¥buld require a work restriction of “[n]o
lifting over 15-20 Ibs.” [d. at Pg ID 317.) Dr. Adegbenro also wrote that Plaintiff's
ability to return to full duty would be detemed after his next reevaluation, but that
he could return to limited duty as of @ber 18, 2014 “with restrictions if [this] can
be accommodated at work.Id() Lastly, Dr. Adegbenro reiterated that “[p]atient
states he will not be allowed twork with restrictions.” Id.) Relevantly to this,
Plaintiff later testified as follows:

Q. Was there a specific reason [M&JC treating physicians] might
have told you during your visitwhy you couldn't perform whatever
jobs that you had had before?

A. Just that | might reinjure myself.

Q. Was there anything specific about your condition they said
prevented you from doing those tasks?

A. I'm not sure, a hundred percent sure.
Q. Did you ever try to return tavork and ask for accommodations
maybe within a different position &hardam or any other company

where you might have been ableget different responsibilities that
wouldn't have been so physically demanding as your job was before?

A. No.



(Def.’s Mot. Ex. 14, Februard0, 2017 Deposition of Toby Hodnet2(y17 Hodnett
Depositiorn’)* at 61:4-17 (emphasis added).)

On November 7, 2014, “[h]Javing had wontact with Plaintiff since August
29, 2014” (as Defendant contds), Defendant terminated Plaintiff's employment
via a letter written by congmy president Mike Brzoskdhe body of the letter read
as follows:

As of today, November 7, 2014, @dam Gear Co has terminated your
employment.

Please contact Erik Schmidt (Plavianager) to makarrangements to
pick up any personal items and teur@ any property of Chardam Geatr.

Per the policies of Chardam Geaur Insurance benefits will cancel
on 11/30/2014. At that time, Basitobra Administration will contact
you directly with regards to the Cobra program.

(Def.’s Mot. Ex. 15.)
Plaintiff responded in a letter datddovember 13, 2014, but faxed to
Defendant on November 15:

| have been on a protected neadileave since August 22, 2014.

| am ready willing and able totxen to work on November 18, 2014
with no restrictions.

If my medical leave has expired beddl1/18/14 please notify me as of
when my leave time expired.

4 This second Hodnett Deposition, like Sdtitis deposition, wasaken in 2017 in
the course oHodnett v. Auto-Owners Insurance Compavigcomb County Circuit
Court Case No. 16-3696-NF, Plaintiff's lavisagainst his auto insurer, discussed
supra p. 3 n.2.
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(Def.’s Mot. Ex. 16.) Plaintiff providetlis phone number above his signature on the
letter. (d.)
Brzoska replied in a letter dated November 18, 2014:

This letter is in response to your letter dated NoveriBe2014. While
you refer to having been on a "peoted medical leave" since August
22, 2014, this is incorrect. Youddnot seek leave in accordance with
the company's policies. You provilencorrect information to your
doctor about having restrictions, amyou never discussed with anyone
at the company about whether yooutd work with any restrictions.
You had no discussionsithy any supervisor at the company since your
last day of work on August 29, 2014.

As you were advised in our lettelated November 7, 2014, your
employment at Chardam Gearr@pany, Inc. has terminated.

(Def.’s Mot. Ex. 17.)

4. Events after Plaintiff's termination (December 2014 — present)

Plaintiff continued to receive benefpsirsuant to his Auto-Owners insurance
policy after he was terminated, and thesadfiés included job placement assistance.
(Hodnett 2017 Dep. 60:9-19.) Gune 25, 2015, Plaintiff completed a Job Seeker
Survey for the Michigan WORKS! prograriDef.’s Mot. Ex. 20.) On that survey,
Plaintiff indicated that he did not have a disabilityeé idat Pg ID 409.)

On August 11, 2015, Dr. Steven Arlperformed an Independent Medical
Evaluation of Plaintiff at the request Bfaintiff's insurancecompany. Dr. Arbit's
report was sent to the insurance compan September 15, 2015. (Def.’s Mot. Ex.

21.) Dr. Arbit's comprehensive repgowas based both on Dr. Arbit's own
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examination of Plaintiff and on his reviest Plaintiff's medical records. Dr. Arbit
noted in the report that according to an IMiR Plaintiff's records, he appeared to
have preexisting lowerdezk and neck issuesSdée id.at Pg ID 417-18.) Dr. Arbit
stated that in his opinion, Plaintiff hadérvical, thoracic, anthmbar sprain/strain
syndrome,” but he also suggested thasthwere owing to (or at least exacerbated
by) the preexisting conditions, and thatdi@ “not see any obgtive abnormalities”
that would have resulted frothe August 2014 car accidentd.(at Pg ID 418.)
Finally, Dr. Arbit concluded that “[i]t is mypinion he is able to return to work
without restrictions.” Id.)

On September 24, 2015, Auto-Owsesuspended “all Personal Injury
Protection benefits except for wage losgVing concluded thdit does not appear
that [Plaintiff's] continued treatmentsearelated to the 08/21/2014 motor vehicle
accident.” (Def.’s Mot. Ex. 23 at Pg ID 422laintiff did continue to receive wage
loss benefits from Auto-Owneedter that date; he testitigehat those benefits were

terminated in September 20X6lodnett 2017 Dep. 64:24-65:14.)

B. Factual Disputes

In Plaintiff's Response, which contaiadune 15, 2017 Affidavit that Plaintiff
filed after Defendant’s Motion for Summadudgment, Plaintiff raises several
factual disputes.

First, he avers that he “did not telhigfer Taylor or anyonelse at Chardam

10



on or about August 21, 2014 that | was\ing or quitting my employment with
Chardam.” (Hodnett Aff.  1.) T&refers to Taylor’s hadwritten note regarding her
conversation with Plaintiff befe he left work on that date, that “this would probably
be the last time | would séem.” (Def.’s Mot. Ex. 1.)

Second, Plaintiff avers that he “informed Chardam that | had been in the
automobile accident and that my doctod mae off work because of the injuries |
sustained in the accident.” (Hodnett Aff.5.) He does not explain the manner in
which he communicated with Chardamvdro he informed. He further avers that
“Chardam never asked mefib out any paperwork to beff, and never asked me
to fill out any FMLA certifcation paperwork,” and thdi]f Chardam had asked me
to fill out any paperwork odocumentation for my FMLAeave, | would have done
s0.” (Hodnett Aff. 11 6-7.) Brzoska statechis November 18, 2014 letter to Plaintiff
that Plaintiff “did not seekeave in accordanagith company policies.” (Def.’s Mot.
Ex. 17.) Schmidt’s deposition testimony suggdhliat Defendant has at least some
formal employment policies, but “no tsprocedure.” (SchmidDep. 37:21-38:1,
45:13-16.) Defendant has not submitted udoentary evidence of any policies,
employment-related or otherwise.

Finally, the most significant factual sfiute is over the extent to which
Plaintiff was in contact with Defendabétween August 29, 2@ and November 7,

the effective date of his termination. feedant represents unequivocally that it had
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no contact with Plaintiff between those two dat8geDef.’s Mot. at 3, Pg ID 262.)
Plaintiff disputes this assertion in sevemapects in his Affidavit. First, he avers
that at some non-specific point betwelkose two dates, heas “in communication
with Jennifer Taylor.” (Hodne Aff. § 13.) (Taylor was an employee of Defendant
who was responsible for nmhaining employment reeds. (Schmidt Dep. 54:14-
16.)) More specifically, Plaintiff avers thdttold Jennifer Taylor that | was under
the care of a doctor and that the doctor easuating me every month . . . . | asked
Jennifer Taylor after my accident if thamas paperwork | could fill out for short-
term disability.” (Hodnett AffY 13-14.) He also avettsat he provided Defendant
with “all doctors pic] notes that they requestedld (] 20.) Plaintiff also avers that
he had a phone conversatigith company president MikiBrzoska before receiving
the termination letter, in wbh Brzoska told him thate would be terminatedd(
15.)

Also relevant to the question of whet the parties had any contact between
August 29 and November 7 of 20143shmidt’s deposition testimony reflecting
that Defendant had among its records sevff@rent internal forms that recognized
that Plaintiff was on some form of diskily leave as of August 22, 2014, the day
after the accident. One document, whigds signed by Taylor on October 3, 2014,
indicated that Plaintiff had a “period dfsability [from] 8/22/14 to 10/3 of 2014,”

and stated on a different line “Period aisability from 8/22/2014 to curreni¢.,
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October 3, 2014].” (Schmidt Dep. 42:3:84 Schmidt’'s deposition testimony also
confirmed that Taylor signed two otheradionents that were ted October 4, 2014
and December 5, 2014, one or both of whielest “First date of disability, 8/22/14.”

(Schmidt Dep. 44:6-23.)

C. Relevant Procedural History

Plaintiff initiated this action inthe Macomb County Circuit Court on
November 6, 2015, and aft®efendant was serveditv process on January 29,
2016, the action was removed to this Goam February 19, 2016. (ECF No. 1,
Notice of Removal; Ex. 1, Compl.) Plairfitd complaint asserts two claims against
Defendant based on ajjations that Defendant terminated Plaintiff subsequent to his
taking medical leave: violation of the FMLA (Count I), and violation of the
PWDCRA (Count II).

Defendant filed the instant Motionrf&ummary Judgment on May 30, 2017.
(ECF No. 18, Def.’s Mot.) Plaintiff filé a Response on June 20, 2017 (ECF No. 21,
Pl.’s Resp.), and Defendafited a Reply on July 52017 (ECF No. 24, Def.’s
Reply.). This Court conducted a hiegr on Defendant's Motion for Summary
Judgment on August 7, 2017, and now issues the following ruling.

II. LEGAL STANDARDS
Summary judgment is appropriate whére moving party demonstrates that

there is no genuine dispute as to any material @adbtex Corp. v. Catrett77 U.S.
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317, 322 (1986); Fed. R. Cik. 56(a). “A fact is ‘material’ for purposes of a motion
for summary judgment where proof of th&tct ‘would have [the] effect of
establishing or refuting one of the essdrglaments of a cause of action or defense
asserted by the partiesDekarske v. Fed. Exp. Cor294 F.R.D. 68, 77 (E.D. Mich.
2013) (Borman, J.) (quotingendall v. Hoover C9.751 F.2d 171, 174 (6th Cir.
1984)). A dispute is genuine “if the evidence is such thaaaanable jury could
return a verdict for the nonmoving partihderson v. Liberty Lobby, Inet77 U.S.
242, 247-48 (1986).

“In deciding a motion for summary judgment, the court must draw all
reasonable inferences invta of the nonmoving party.Perry v. Jaguar of Tray
353 F.3d 510, 513 (6th Cir. 2003) (quotintatsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986)). At tlsame time, the non-movant must
produce enough evidence to alla reasonable jury to find in his or her favor by a
preponderance of the evidencgnderson 477 U.S. at 252, and “[tlhe ‘mere
possibility’ of a factual dispute does mmiffice to create a triable cas€bmbs v.
Int'l Ins. Co, 354 F.3d 568, 576 (6th Cir. 2004) (quotidgegg v. Allen—Bradley
Co, 801 F.2d 859, 863 (6th Cir. 1986)). Instgdlde non-moving party must be able
to show sufficient probative evidence [thathuld permit a finding in [his] favor on
more than mere speculaticzgnjecture, or fantasyArendale v. City of Memphis

519 F.3d 587, 601 (6th Cir. 2008) (quotibgwis v. Philip Morris Ing. 355 F.3d
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515, 533 (6th Cir. 2004)). “The test is whet the party bearing the burden of proof
has presented a jury question as to eglement in the case. The plaintiff must
present more than a merenditla of the evidence. Toupport his or her position, he
or she must present evidence on which the tri¢act could find for the plaintiff.”
Davis v. McCourt226 F.3d 506, 511 (6th Cir. 200(nternal quotation marks and
citations omitted). That evidence must degpable of presentation in a form that
would be admissible at triabee Alexander v. CareSour&¥6 F.3d 551, 558-59

(6th Cir. 2009).

III. DISCUSSION

Plaintiff's FMLA claim can be analyzelloth as an “interference” claim and
as a ‘“retaliation” claimunder the statute. A defdant may obtain summary
judgment on either type of FMLA claini it states a legitimate reason for its
challenged conducand if the plaintiff cannot then demonstrate that that reason is
pretextual. Defendant has proffered such a reason: that Plaintiff “engaged in fraud
and/or dishonesty” when he representetisohealth care providers that Defendant
would not allow him to work with restricns. (Def.’s Mot. at 16, Pg ID 275.) For
his part, Plaintiff has not shown that reasonable jury could find that this
justification is pretextual. Plaintiff lsaalso admitted thahe never requested
accommodations from Defendant, tHerenegating an essential element of his

PWDCRA claim. Accordingly, the &@urt will grant Defendant's Motion for
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Summary Judgment.

A. Family and Medical Leave Act Claim (Count I)

The Family and Medical Leave ActHMLA ) entitles eligible employees to
“a total of 12 workweeks of leave durigy 12-month period” in certain defined
circumstances. 29 U.S.C. § 2612(a)(1). Onlg mrmapplicable heréa serious health
condition that makes the employee unableddorm the functions of the position
of such employee.ld. § 2612(a)(1)(D).

Two FMLA provisions prohibiting spectficonduct by employers are at issue
in this case. Title 29 U.S. § 2615(a)(1) (the “interfence provision”) makes it
“unlawful for any employer tinterfere with, restrain, or deny the exercise of or the
attempt to exercise, any right provided under [the FMLA].” Title 29 U.S.C. §
2615(a)(2) (the “retaliation provision'hakes it “unlawful fo any employer to
discharge or in any oth@nanner discriminate against any individual for opposing
any practice made unlaulfby [the FMLA].”

Plaintiff's allegations could give rige causes of action under either theory,
and Defendant’s Motion for Summary Judginaddresses both. Accordingly, after
discussing the preliminary issue of whetRé&intiff had “a sewus health condition
that [made him] unable to performettfunctions” of his position, 29 U.S.C. §
2612(a)(1)(D), the Court anags Plaintiff's claims undéoth the interference and

retaliation theories. In the end, Plaintihs not shown that a reasonable jury could
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find that Defendant’s stated justificatitor his firing—Plaintif’'s misrepresentation
to his treating physician that he would &t allowed to workvith restrictions—
was pretextual.

On October 18, 2014, Defendant received an examination report stating that
Plaintiff had told his doctor that he couldt work with restrictions. Then, in a post-
termination follow-up letter on Novembés, 2014, Brzoska s&d that Plaintiff
“provided incorrect information to your dime about having restrictions, when you
never discussed with anyoatethe company about whether you could work with any
restrictions.” (Def.’s Mot. Ex. 17 frurther, as discussed on pages@yra Plaintiff
has admitted that he never requestesldiity accommodations from Defendant.
These facts entitle Defendant to summaxgment on both theories of Plaintiff's

FMLA claim.

1. Serious health condition

Defendant argues at the threshold thairRiff did not meet the standard for
a “serious health condition” under the EM For the reasons articulated below,
however, Defendant hdailed to show that Plaintifannot raise a genuine issue of
material fact on this issue.

The FMLA defines the term “seriougdlth condition” to mean “an illness,
injury, impairment, or physical or mentabndition that involves . . . inpatient care

in a hospital, hospice, or residential meduaaie facility; or . . continuing treatment
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by a health care provider.” 29 U.S.C.2811(11). The statute’s implementing
regulations list several caeries of circumstances whievould allow an employee

to meet the standard for “serious healthdition.” One such category is “Incapacity

and treatment,” which requires “[a] period of incapacf more than three
consecutive, full calendar days” as well as a course of treatment that meets certain
specified standards. 29 C.F.R. § 825.h)5Another is “Chronic conditions,” and
these include any condition that

(1) Requires periodic visits (defined as at least twice a year) for
treatment by a health care provider, or by a nurse under direct
supervision of a health care provider;

(2) Continues over an extendedripd of time (including recurring
episodes of a single undigng condition); and

(3) May cause episodic rather tharcontinuing period of incapacity
(e.g., asthma, diabetes, epilepsy, etc.).

29 C.F.R. § 825.115(c).

Defendant maintains thdftjo constitute ‘continuing treatment,” plaintiff
must have a period of incapigoof more than three coasutive, full calendar days.”
(Def.’s Mot. at 18, Pg ID 277 (quotirgp C.F.R. § 825.115(a)).) Defendant points
out that Plaintiff indicated willingness to return to wk without restrictions in
response to his termination letter on Novemb8, 2014, and that this validates the
2015 medical evaluation that stated that Plaintiff could return to work without
restrictions. Defendant also identifiegieas indications from 2015 and after—the

job survey that Plaintiff filled out, for instance, and testimony in Plaintiff's 2016 and
18



2017 depositions—that Plaintiff was not prevented from engaging in major life
activities by injuries that he sustained in the accident.

A period of incapacity of more thahree consecutive calendar days is one
way that an employee can meet the standautit is not the only way. Regardless
of whether Plaintiff was incapacitated fordk or more days, the record shows that
he does meet the standard for “chroomnditions” set forth in 29 C.F.R. §
825.115(c) (and quoted abovkg had periodic visits with health care providers, and
his incapacity was episodic rather thameentrated. (The record does not reveal
how many medical visits and physical theraessions Plaintiff had for injuries from
the accident.)

All of the evidence that Defendant cites as showing that Plaintiff had no
symptoms of physical disability are frowell after Plaintiff's purported FMLA
leave period, and the FMLA does not paw/ithat a “chronic condition” cannot be
a condition that is lateréated or even cured.

For these reasons, the Court rejebefendant’s threshold argument that
Plaintiff was never entitled to FMLA leawdue to his lack of a “serious health

condition.”

2. Retaliation theory

FMLA retaliation claims myw be proven by either direct or circumstantial

evidence. Direct evide in this context is defined agidence that “does not require
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a factfinder to draw any inferences in order to concltlt® the challenged
employment action was motivated adein part” by an unlawful motiv®augherty
v. Sajar Plastics, In¢544 F.3d 696, 707 (6thir. 2008) (quotindgiCarlo v. Potter
358 F.3d 408, 415 (6th Ci2004)). Plaintiff does not gue that he has adduced
direct evidence of retaliation on Defendamizgt—nor is there a colorable argument
to that effect to be made in any etrerand so the Court will analyze Plaintiff’s
FMLA claim, to the extent that it ipremised on a retaliation theory, under the
classification of circumstantial evidence.

Under that rubric, a plaintiff mushew with circumstantial evidence that

(1) she was engaged in an activiggotected by the FMLA; (2) the
employer knew that she was exeneggher rights under the FMLA; (3)
after learning of the employee's exercise of FMLA rights, the employer
took an employment action adversehter; and (4) there was a causal
connection between the protect€éILA activity and the adverse
employment action.

Donald v. Sybra, In¢667 F.3d 757, 761 (61@Gir. 2012) (quotindillian v. Yorozu
Auto. Tenn., Inc454 F.3d 549, 556 (6th Cir. 2006)).

If the plaintiff succeeds in this, the burdshifts to the defedant to “present
a legitimate, nondiscriminatory reason fordégision” to take the challenged action;
if that burden is met, the claim can psurvive summary judgment if the plaintiff
can demonstrate that the defendantwtésl reasons are a pretext for unlawful

discrimination.”ld. This requires the plaintiff to skwv that “(1) that the proffered
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reasons had no basis in fact, (2) thatgirafered reasons did not actually motivate
the employer's action, or (3) that theyravensufficient to motivate the employer's
action.” Romans v. Michigan Dep't of Human Seré&8 F.3d 826, 839 (6th Cir.
2012) (quotingChen v. Dow Chemical C&80 F.3d 394, 400 (6th Cir. 2009)). Even
if the plaintiff makes this showing, Defendant can still prevail if it is “able to
establish its reasonable reliance on the padi@dd facts that were before it at the
time the decision was made. . . . [T]he keguiry is whether the employer made a
reasonably informed and considered dieci before taking an adverse employment
action.”Romans668 F.3d at 839 (internal quotatimarks and citations omitted).

Here, Defendant argues that Plaifdifcase fails on the second element
(employer knowledge of employee’s FMLAtaty) because Plaintiff did not give
Defendant notice of his intaoh to take FMLA leaveDefendant also argues that
Plaintiff cannot satisfy the fourth element (causal connection between protected
activity and adversemployment action) because the report that Defendant received
from Dr. Adegbenro indicated that Plaintifad been advised not to report to work
until after the purported leave perioxb&#ed. Both arguments lack merit.

Defendant’s argument on the second @eims based on an assertion that
Plaintiff cannot show that Defendant knew that Plaintiff was exercising his rights
under the FMLA. In demonstrating thah employer was given sufficient notice

under the FMLA, “[tlhe emploge's burden is not heavyVallace v. FedEx Corp.
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764 F.3d 571, 586 (6th Cir. 2014)T]he employee need neaixpressly assert rights
under the FMLA or even méon the FMLA, but may only ste that leave is needed.
Theemployemwill be expected to obtain angditional required information through
informal means.1d. (emphasis in original) (quogn29 C.F.R. § 82803(b)). “[A]n
employee gives his employer sufficient wetithat he is requesting leave for an
FMLA-qualifying condition when he givedbe employer enough information for the
employer to reasonably conclude that aerdvescribed in the FMLA § [2612(a)(1)]
has occurred.ld. (alteration in original) (interd@uotation marks omitted) (quoting
Cavin v. Honda of Am. Mfg., InGd46 F.3d 713, 723-24 (6th Cir. 2003)).

In light of these principles, Defendantt®ntention that “[t]here is simply
nothing to support that plaintiff everqeested FMLA leave from Chardam” (Def.’s
Mot. at 13, Pg ID 272) is inaccurate, as &ierat least some ielence that Defendant
had notice of Plaintiff's intention to takeedical leave. That evidence includes:

e Defendant’s record of Plaintiff's kiang called out of work for Friday,
August 22, 2014 and Saturday, August 23, 2014 specifically because of
the “car accident” (Bf.’s Mot. Ex. 4);

¢ Plaintiff's averments in his Affidavithat he “told Jennifer Taylor that
| was under the care of a doctor ahdt the doctor was evaluating me
every month,” and that he asked Tay/lif there was paperwork | could
fill out for short-term dishility” (Hodnett Aff. 11 13-14);

e Schmidt's deposition testimony lawwledging the existence of
internal records, signed by Taylor, which stated that Plaintiff's
“[p]eriod of disability” beganon August 22, 2014, and which were
dated on October 3, October sadaDecember 5 of 2014 respectively
(Schmidt Dep. 42:3-46:16.); and
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e Dr. Adegbenro’s October 18, 2014amination report, which states
that Plaintiff was advised not teport for work from October 18, 2014
to November 18, 2014 (Def.’s MoEx. 12), and which Defendant
admits that it received on or around October 18, 26&def.’s Mot.
at 3, 12-13, Pg ID 262, 271-72).

This evidence is not conclusive. kwb, there is at least one significant
evidentiary gap: the internal documehbwing that Plaintiff called Defendant to
advise that he would miss work becausthefcar accident (Def.’s Mot. Ex. 4) shows
that he only requested leave for August 22 and 23. There is no contemporaneous
evidence that he extended his leave pgasse dates for that reason. Significantly,
evidence establishes that Plaintiff did meport to work on August 25 because he
had “no ride” (Def.’s Mot. Ex. 5); that he requested leave on August 26 for
unspecified reasons (Def.’s Mot. Ex. 6ldathat he was present at work on August
29 at least for long enough to sign a foequesting a “vacation day” on September
2 (Def.’s Mot. Ex. 7)Nothingabout medical issues! Plaintiff's Affidavit states that
at some point, unspecific as to date amether by phone or writg, Plaintiff “told
Jennifer Taylor that [he] was under tbare of a doctor and that the doctor was
evaluating [him] every month,” and that beked Taylor “if there was paperwork
[he] could fill out for slort-term disability.” (Hodnett Aff. Y 13-14.) Those
conclusory averments, vague as to dpety, are insufficient by themselves to
create a genuine issue of matefiatt on the question of notic&eeNovak v.

MetroHealth Med. Ctr.503 F.3d 572, 577 (6th Ci2007) (“A mere scintilla of

23



evidence is insufficient; ‘there must beidence on which the jury could reasonably
find for the [non-movant].””) (quotingAnderson v. Liberty Lobby, Inel77 U.S.
242, 252 (1986)). On the other hand, Defant does admit that it received Dr.
Adegbenro’s October 18, 2014 examioatireport on or around the date it was
written. This evidence is enough to rasgury question over whether Defendant
knew Plaintiff was exercising his rights under the FMLA after August 2014.
Defendant also contends that Ptdfis FMLA claim, if premised on a
retaliation theory, fails at the final prong of fr@ma faciestandard because Plaintiff
cannot show a causal link between higpouted FMLA-protected activities and his
termination. Specifically, Defendant gaures that “[bJased on his own medical
records, which show that he could not cdmaek to work after the purported FMLA
leave expired,” Plaintiff cannot demonsg&#he required causal connection “because
he could not return to wk on November 14, 2014nd was still off work in
accordance with his doctor'sders more than a year late(Def.’s Mot. at 15-16,
Pg ID 274-75.) This refette two separate medical reds: (1) the October 18, 2014
report that Defendant receiet from Dr. Adegbenro, whiicindicated that Plaintiff
had been “advised . . . not to reportark from Oct[ober]L8, 2014 to Nov[ember]
18, 2014” (Def.’s Mot. Ex. 12); and (2)post-examination “follow-up note” by Dr.
John Marshall, who examined Plaintifh December 4, 2015 on referral from Dr.

Adegbenro, and who stated that astlat date, Plaintiff was “currently on
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restrictions and off work per Dr. [Adegl®h, his chiropractor.” (Def.’s Mot. Ex.
22.) Thus Plaintiff was still restricted from work by his doctors on December 4,
2015. This undermines any claim that he was able and willing to work without
restrictions in late 2014.

The Sixth Circuit has explained thattime FMLA retaliation context, “[tlhe
burden of proof at the prima facie stageninimal,” and has “embraced the premise
that in certain distinct cases where temporal proximity between the protected
activity and the adverse employment action is acutely near in time, that close
proximity is deemed indirect evidence swahto permit an inference of retaliation
to arise.”Seeger v. Cincinnati Bell Tel. Co., LL €31 F.3d 274, 283 (6th Cir. 2012)
(internal quotation marksnd citations omitted). In facthis burden was deemed
satisfied inSeegesolely by a lapse of just und@vo months between the beginning
of the leave period and the effee date of the terminatiosee id.at 283, and the
court in Seegerapprovingly cited previous Sixt8ircuit decisions that held that
lapses of two months and three montaspectively wereenough to establish a
causal link at therima faciestage.See id.(citing Clark v. Walgreen Co424 F.
App’x 467, 473 (6th Cir. 2011) (per curiam) aBdyson v. Regis Corp498 F.3d
561, 571 (6th Cir. 2007)). The period in tleise of approximately two and a half
months between the beginning of Ptdfis purported leave period and his

termination date is sufficient for Plaifi to meet the causation prong of thema
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faciestandard. Defendant does not dispute Bhaintiff’'s termination constituted an
adverse employment action against him. 3see of whether Plaintiff was engaging
in FMLA-protected activity revolves around efner Plaintiff gave proper notice. If
all reasonable inferences ofpama faciecase are drawn in Plaintiff’'s favor, the
burden therefore shifts to Defendant tbcallate a legitimate, nonretaliatory reason
for Plaintiff’'s termination. In the Noveber 18, 2014 letter that company president
Mike Brzoska wrote to Plaintiff as alfow-up to the termination notice, Brzoska
stated that “[y]Jou provided incorreanformation to your doctor about having
restrictions, when you never discussed vattyone at the company about whether
you could work with any restrictions. Ydwad no discussions with any supervisor
since your last day of work on August,Z®14.” (Def.’s Mot. Ex. 17.) Defendant
argues that, based on this, Plaintiff “enghgefraud and/or dishonesty by providing
incorrect information to his doctor abowhether plaintiff could work with any
restrictions.” (Def.’s Mot. at 17, Pg ID 276.)

Defendant sets forth tHellowing motive for this:

Plaintiff's insurance company had askd plaintiff that if he lost his
job because he could not return to work without restrictions, the
insurance company would continte pay plaintiff's wages until he
could return to work at anotheolj, and if that job paid less, the
insurance company would supplemdns wages to equal what he
earned at Chardam. By lying to DAdegbenro], plaintiff could ensure
that he would get paid, month afteonth, as long as he could claim he
lost his job as a result of the car accident.
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(Id. at 16-17, Pg ID 275-76.) Indeed, Pi@if’'s counsel acknowledged at the hearing
on the instant Motion that according to Btéf's June 15, 201Affidavit, Plaintiff
was still receiving wage-loss compensataisability benefits from his insurance
company through August 2017. (ECF No. ZEnscript of August 7, 2017 Motion
Hearing at 33:6-19.)

Brzoska did cite Plaintiff's giving “inawect information” to his doctor as a
reason for his termination in the oMember 18, 2014 letter. Given this
contemporaneous evidence of a nonretaliabayis for the termination, the Court
finds that Defendant has stated a legitenaason for the decision in this regard.

The burden thus shifts back to Plaintiff to show that “(1) that the proffered
reasons had no basis in fact, (2) thatgiraefered reasons did not actually motivate
the employer's action, or (3) that theyravénsufficient to motivate the employer's
action.”Romans668 F.3d at 839. Plaintiff mainte that his understanding was that
Defendant would not in fact have allowedhion to work with restrictions; that he
never made any knowing misregentations to Defendant or to Dr. Adegbenro; and
that once Defendant became aware of tldecations in Dr. Adegbenro’s report that
Plaintiff had represented that he was radfibowed to work with restrictions,
Defendant could have notified Plaintiff if this was not the case.

At its core, Plaintiff’'s argument is &t he held a reasoble, good-faith belief

that Defendant would not have allowed him to work with restrictions, and that stating
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that belief to Dr. Adegbenro did nabnstitute fraud or dishonesty. However
plausible Plaintiff's assertions are, thoutitey do not show that Defendant’s stated
reason for his firing was pretextual und®wmans because they do not show that
that reason was factually baseless, suively not the reason for the decision, or
objectively insufficient as a justificatioflaintiff has not shown that Defendant’s
reason for terminating him wa®t honestly held, and this what is required for a
finding of pretextSee Seegef81 F.3d at 285-86 (“As long as the employer held
an honest belief in its proffered reason, ‘the employaadatsestablish pretext even
if the employer's reason is ultimately found to be mistaken, foolish, trivial, or
baseless.”™) (quotingmith v. Chrysler Corpl155 F.3d 799, 807 (6th Cir. 1998));
see alsdrisch v. Royal Oak Police Depa81 F.3d 383, 399 (6th Cir. 2009) (noting
in the analogous context of Title VII preteattalysis that a federal court’s “role is
to prevent unlawful hiring practices, notdct as a ‘super persoal department’ that
second guesses employers’ business judgments”) (interagtion marks omitted).
Even though Plaintiff makespima facieretaliation casédhefendant has met
its burden of articulating a legitimate justification for its challenged conduct, and
Plaintiff has not rebutted that justificatitny showing that it is pretextual. For this
reason, the Court will grant Defendantotion for Summary Judgment to the

extent that Plaintiff's FMLA claims premised on a retaliation theory.
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3. Interference theory

There are five elements thatlitiff must satisfy to state @ima faciecase
on an FMLA claim premisedn an interference theory:

To prevail on an FMLA interferenagaim, a plaintiff must establish
that (1) she was an eligible erapee as defined under the FMLA; (2)
her employer was a conezl employer as defideunder the FMLA; (3)
she was entitled to leave under #dLA; (4) she gave the employer
notice of her intention to takEMLA leave; and (5) her employer
denied FMLA benefits to which she was entitled.

Mullendore v. City of Belding372 F.3d 322, 327 (61@ir. 2017) (quotindgNovak v.
MetroHealth Med. Ct;.503 F.3d 572, 577-78 (6th Cir. 2007)).

“But a plaintiff's success in establisli her prima facie case does not create
a strict liability regime for employers, who may offer ‘a legitimate reason unrelated
to the exercise of FMLA rights for engaging in the challenged conduck.™
(quotingJaszczyszyrb04 F. App’x at 447). An ephloyer’s proffered legitimate
reason for its actions is relevant to botaliation claims and interference claims
under the FMLA. Thus, similar to rd@ion against an employee for FMLA-
protected activity, “[ijnterference wittan employee's FMLA rights does not
constitute a violation if themployer has a legitimate reason unrelated to the exercise
of FMLA rights for engagingn the challenged conductd. at 327-28 (internal
guotation marks omitted) (citinGrace v. USCAR521 F.3d 655, 670 (6th Cir.

2008));accord Harris v. Metro. Gov't dflashville & Davidson Cty., Tenrh94 F.3d
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476, 483 (6th Cir. 2010Edgar v. JAC Prods., Inc443 F.3d 501, 507 (6th Cir.
2006).

The Sixth Circuit recently reaffirmetthis principle in the published opinion
Mullendore v. City of Belding872 F.3d 322 (6th Cir. 2017). The Plaintiff in that
case, a city manager, waway from work on FMLA lea® when “the city council
voted to terminate her employment, citing hale in causing political strife in the
community.” Id. at 324. Affirming the district @urt’'s dismissal of the plaintiff's
FMLA interference claim osummary judgment, the Sixth Circuit concluded that
“the evidence clearly demonates that [the plaintiffjvas terminated in this way
because she was not at the meeting aadCity Council could therefore fire her
without having to face heThis does not establish that her termination was because
she was using FMLA leave . . .Id. at 328. The plaintiff ilMullendoreargued that
she would not necessarily haveen terminated had shet taken FMLA leave, and
cited evidence that one ofelmembers of the city couh¢Jones) would have voted
differently had the plaintiff been preseat the meeting. Theourt rejected this
argument:

The problem with [the plaintiff]'s #ory of her case is that it equates a
termination in her absence withtexmination because she was absent
on FMLA-qualifying medical leave. Enformer is permissible, even
when an employee is on medicdeave; the latter is not
permissibleSee Arban v. West Publ'g Car845 F.3d 390, 401 (6th
Cir. 2003) (“An employee lawfully may be dismissed, preventing him
from exercising his statutory rights EMLA leave or reinstatement,
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but only if the dismissal wouldhave occurred regardless of the
employee's request for or takingkILA leave.”). But she has offered
no evidence in support of her clainatlshe was terminated because she
was on FMLA leave, even if thenting of [the] motion made it easier
to get Jones's vote. At best, heedhes raise “a mere scintilla of
evidence,” which is insufficiento defeat summary judgmehiberty
Lobby, Inc, 477 U.S. at 252, 106 S.Ct. 2505. [The plaintiff] does not
present evidence thtte City Council fired hein a way that interfered
with her FMLA entitlement, evethough the firing occurred while she
was out for surgery, so it was notareous for the district court to grant
summary judgment.

Mullendore 872 F.3d at 329.

Thus, underMullendore Plaintiff's interference @im in the case at bar
cannot be sustained for the same readbias his retaliation claim must fail.
Defendant has proffered a legitimate exption for its decision to terminate
Plaintiff: his (mis)representation to his ftbacare providers that he would not be
allowed to work with restrictions. And &gt forth above, Plaintiff has not rebutted
that explanation by demonstrating “that gheffered reason (1) has no basis in fact,
(2) did not actually motivate the defem#fa challenged anduct, or (3) was
insufficient to warrant the challenged condudtfullendore 872 F.3d at 328
(internal quotation marks omitted) (quotiGgace 521 F.3d at 670).

The Sixth Circuit established Mullendorethat the operative question is not
whether the employee wouldr(even could) not have been terminated but for her

FMLA-protected activity, but instead whether “she lost the poditemause she took
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FMLA-qualifying leavé Mullendore 872 F.3d at 328 (emphasis added). In this
way, Mullendoreclarified that previous Sixth Cintt decisions’ description of an
employer’s legitimate reason as being “uniedaio the exercise of FMLA rights” is
not a strictly literal requirement; what 29.S.C. § 2615(a) in fact prohibits are
adverse actions by employers against employees thatmaterated bythe
employees’ exercise of FMLA rightand not adverse actions that areany way
relatedto the exercise of those righ8eeTillman v. Ohio Bell Tel. Cp545 F. App'x
340, 362-63 (6th Cir. 2013)[W]here . . . the legitimacgf the employee's taking
of FMLA leave itself is at issue, it is unresdic to require that the employer's reasons
for its actions be ‘unrelated’ to the taking of the leave. If that were the case,
employers would effectively be preclubddrom ever taking any adverse action
against an employee who fraudulently or dishonestly requests FMLA leave or
misuses or abuses FMLA leave becausgaction necessarily auld be related to
the taking of leave, and, hence, constitateiolation of theAct.”) (Rosen, D.J.,
concurring).

Here, Defendant has stated a reason $adetision to terminate Plaintiff that
Is supported by contemporaneous evidefitet reason is not that Plaintiff was
terminated because he took FMLA leave, mather that in Defendant’s view, he
“engaged in fraud and/or dishonesty” in theywiaat he took it. (Def.’s Mot. at 17,

Pg ID 276.) As Plaintiff has failed to rebut that explanation as pretextual, the Court
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will grant Defendant’s Motion for Summary Judgment to the extent that Plaintiff's

FMLA claim is premised on an interference theory.

B. Persons With Disabilities Civil Rights Act Claim (Count 1)

Michigan’s Persons With Disabilities Civil Rights Act RFWDCRA”)
generally provides that “a person shall accommodate a person with a disability for
purposes of employment, public accomntaalg public service, education, or
housing unless the person demonstratasttite accommodation would impose an
undue hardship.” Mich. Comp. Laws 8§ 37.1102[ichigan courts have interpreted
the PWDCRA to “require[] an employer take reasonable steps to accommodate a
handicapped employee's disabiliti?étzold v. Borman's, Inc241 Mich. App. 707,
716 (2000).

The law is clear, though, that undee tAWDCRA, the initial burden is on the
employee to propose accommodatiddseMich. Comp. Laws Ann. § 37.1210(18)
(“A person with a disability may allega violation against a person regarding a
failure to accommodate undeidfarticle only if the person with a disability notifies
the person in writing of the need for aoomodation within 182 des after the date
the person with a disability knew aeasonably should have known that an
accommodation was needed.$ge also PetzoJ@41 Mich. App. at 716 (“In order
to bring a cause of action under thetste for failure to accommodate in

employment, the employee must advise the employer in writing of the need for
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accommodation.”) (citingganchez v. Lagoudakis (After Remab8 Mich. 704,
724 n.25 (1998))Aldini v. Kroger Co. of Michigan628 F. App'x 347, 351 (6th Cir.
2015) (explaining, in analyzing pdlel claims under the PWDCRA and the
Americans with Disabilitis Act, 42 U.S.C. § 12101let seq. that the burden to
request an accommodation is “on thepéoyee because ‘[tlhe employer is not
required to speculate as to the extenthefemployee's disability or the employee's
need or desire for an accommodatipigalterations in original) (quotinéleiber v.
Honda of Am. Mfg., Inc485 F.3d 862, 870 (6th Cir. 2007)).

Plaintiff testified in his 2017 depositionahhe never made such a request of
Defendant:

Q. Did you ever try to return tawork and ask for accommodations
maybe within a different position &hardam or any other company
where you might have been ableget different responsibilities that
wouldn't have been so physically demanding as your job was before?

A. No.

(Hodnett 2017 Dep51:11-17.)

Defendant highlights this admission in its Motion, and Plaintiff does not
address it in his Response. Because Plaintiff has therefore not met his burden on this
essential element of his PWDCRA claithe Court will grant Defendant’s Motion

for Summary Judgment astlas claim as well.
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IV. CONCLUSION

For all of the reasons stated abotlee Court hereby GRANTS Defendant
Chardam Gear Company, IncMotion for Summary Judgment.
IT IS SO ORDERED.
gPaul D. Borman

Raul D. Borman
UnitedState<District Judge

Dated: December 28, 2017
CERTIFICATE OF SERVICE
The undersigned certifies that a copytlod foregoing order was served upon
each attorney or party of record herbinelectronic means or first class U.S. mail

on December 28, 2017.

gD. Tofil
Deborah Tofil, Case Manager
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