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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IBRAHIM BARAKAT,

Plaintiff, CIVIL ACTION NO. 16-cv-10718
V. DISTRICT JUDGE ARTHUR J. TARNOW
EQUIFAX INFORMATION MAGI STRATE JUDGE MONA K. MAJZOUB

SERVICES, LLC, CAPITAL ONE
BANK USA, N.A., and EXPERIAN
INFORMATION SOLUTIONS, INC.,

Defendants.

OPINION AND ORDER GRANTING DEFENDANTS’
JOINT MOTION TO EXCLUDE PLAINTIFF'S EXPERT [52]

This matter comes before the Court on DdBnts Equifax Information Services, LLC,
Capital One Bank USA, N.A., and Experian Information Solutions, Inc.’s Joint Motion to
Exclude Plaintiff’'s Expert. (Docket no. 52.) altitiff Ibrahim Barakatesponded to Defendants’
Motion (docket no. 64), and Defernda replied to Plaintiff's Response (docket no. 66). The
Motion has been referred to thadersigned for consideration. (Docket no. 54.) The Court has
reviewed the pleadingand dispenses with oral argument pursuant to Eastern District of
Michigan Local Rule 7.1(f)(2). The Court isow ready to rule pursuant to 28 U.S.C. §
636(b)(1)(A).

l. BACKGROUND

Plaintiff initiated this action on January 22, 2016, in th& Bsstrict Court in Plymouth,

Michigan, alleging violationf the Fair Credit Reporting Act, 15 U.S.C. § 1681 (FCRA).

(Docket no. 1-1.) The action was removed to this court on February 29, 2016. (Docket no. 1.)
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In the Amended Complaint, Plaintiff allegeatibefendant Capital One reported his delinquent
credit card account to the Credit Reportidgencies (CRAs), Equifax, Experian, and
TransUnion, as charged off from Febru@@12 through July 2015. (Docket no. 7 & also
docket no. 52-1 at 7.) According to Plaintiff, fjgse multiple charge offs are inaccurate [and
misleading] in that they inaccately reflect the account asuirag been charged off multiple
times.” (Docket no. 7 1 6, 12.) Plaintiff assehtst he noticed the multiple charge offs in his
credit file on or about November 20, 2015, dmel filed a dispute with the CRAs shortly
thereafter. I@. 9 7-8.) It is Plaintiff'belief that the CRAs then forwarded his dispute to Capital
One. (d. 1 9.) Despite this dispait Plaintiff asserts, his January and February 2016 credit
reports continued to reflect the multiple charge offd. {1 10-11.)

Plaintiff claims that after being informeof Plaintiff's consurer dispute, Defendant
Capital One negligently and willfully failed to conduct a proper investigation of the dispute, in
violation of the FCRA, 15 U.S.C. § 1681s-2(b)Docket no. 7 11 14, 21.) Plaintiff expounds
that in conducting its investigation, Defend&@dpital One negligently and willfully failed to
review all of the relevant information available to it, including thavjled by the CRAs, and it
failed to direct the CRAs to remove the multiple charge offg. ff 15, 22.) With regard to
Defendants Equifax and Experidthe CRA Defendants), Plaifftiasserts that the consumer
reports that they prepared, compiled, issumssembled, transferredulished, and otherwise
reproduced contained informatiabout Plaintiff that was false, misleading and inaccurdig. (
19 26-27, 33-34, 40-41, 47-48.) He claims that @RA Defendants negligently and willfully
failed to (1) maintain and/or follow reasonahprocedures to ensure the maximum possible

accuracy of those reports, irolation of section 1681e(b) of the FCRA,; and (2) failed to conduct



a reasonable reinvestigani into Plaintiff’'s consumer dispuses required by séon 1681i of the
FCRA. (d. 11 28-29, 35-36, 42-43, 49-50.)

Plaintiff has retained Mr. DedBinder as an expert to supptis claims in this matter.
Mr. Binder has prepared and submitted a repowthich he renders two principal opinions: (1)
“Defendant Capital One has violated thé&k@A [sic] by Failing to Conduct a Proper
Investigation;” and (2) “Defendant[s]difax, Experian and Experian [sidjave Violated the
FRCA [sic] by not Following Reamable Procedures to Assure Maximum Possible Accuracy of
the Information Contained in Plaintiff's Cred®eports.” (Docket no. 52:) In the supporting
discussion of these opinions, MBinder further opines that:

e Defendants’ reporting of the charge-off atbdn (Code L) in the payment history
category of Plaintiff's credit report foa span of 40 months “is inaccurate or
materially misleading as it can be paiked by consumers, lenders, employers,
insurance companies, underwriters, lands, and even scoring companies as
either having occurred over 40 separidtees or even more importantly having
occurred more recently than it actuadlgcurred.” (Docket no. 52-2 at 11, 14.)

e ‘“Plaintiff's account could easily have beémferred as having just transpired
throughout the February 2012 — June/J2OA5 reporting span. Even today it
could be interpreted as having been gkdroff just over a year ago instead of
over 4 years ago.”’ld. at 12, 15.)

e With regard to Defendant Capital One,

o “Had Capital One performed an investigation with respect to the multiple
charge off entries, their results would have found over 40 charge off
notations as incomplete or inaccurateld. @t 12.)

o “Upon completion of a reasonable intigation, Chase [sic] should have
modified Plaintiffs’ [sic] account tlough their internal database and
requested that the Credeporting Agencies modiftheir database files
to show a single charge off event@gde L in February 2012. Reporting
the L Code is unnecessary as Defendant could have easily changed the
balance or status of the accourteafFebruary 2012 without continually
inserting the L Code to the payment history, which can easily be
misinterpreted by anyone viewing Riaifs [sic] credit report.” Kd.)

L Mr. Binder’s second reference to Experian in this opinion is presumably a typographicatkicbrshould be
replaced by TransUnion, a named defendant in this matter until its stipulated dismissal on October &016. (
docket no. 49.)



o “With respect to the multiple charge off[s], Chase [sic] has determined to
follow procedures which dinot thoroughly iwestigate, review, or verify
whether they could report Plaiffits charged off account as accurate
without inserting the materially mieshding charge offotations in the
payment history category.”ld.)
e “With respect to the multiple charge offthe CRAs] have failed to maintain and
or follow reasonable procedures tassure maximum possible accuracy.
Specifically, they failed to maintain predures which allow for the reporting of
multiple charge offs as their presence in [sic] unquestionably misleading and or
confusing.” (d. at 15-16.)
e “[Dluring my time as a Credit Consultant/Expert, the multiple charge off issue
has been brought to my attention on salveccasions. It seems highly unlikely
that the Credit Reporting Amcies have not been nagd previously about the
misleading nature of the multiple charge offs which could surely prompt a
procedure change.”ld. at 16.)
Defendants jointly move to exclude the mpns and testimony d¥lr. Binder. (Docket
no. 52.)
Il. GOVERNING LAW
Rule 702 of the Federal Rules of Evidence governs the admissibility of expert testimony.
Under Rule 702, a qualified expert witness mayiftest “(a) the expert'sscientific, technical,
or other specialized knowledge will help théetrof fact to understand the evidence or to
determine a fact in issue; (tH)e testimony is based on sufficidatts or data; (c) the testimony
is the product of reliable principles and mmeds; and (d) the expehias reliably applied the
principles and methods to the faofsthe case.” Fed. R. Evid. 702. Daubert v. Merrell Dow
Pharm., Inc., 509 U.S. 579, 597 (1993), the Supreme C€dwad that Rule 702 charges the
district court with “the taskof ensuring that arexpert’s testimony both rests on a reliable
foundation and is relevant to tha&sk at hand.” It also “listed several factors which the lower

courts should consider in determining the reli&pibf scientific evidene, including: whether

the theory can be reliably tested; whether it h@snbsubject to peer review; what the theory or



test’'s potential rate of error of is; whetheerth are standards contioy the test’s operations;
whether the theory or test generally accepted; and wheathbe expert conducted the work
independent of litigation.” Thomas v. City of Chattanooga, 398 F.3d 426, 431 n.1 (6th Cir.
2005) (citingDaubert, 509 U.S. at 590-97). Rule 702, as amended in 2000, reflects the Supreme
Court’s decisions iaubert andKumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).In re

Scrap Metal Antitrust Litig., 527 F.3d 517, 528 (6th Cir. 200&juoting Fed. R. Evid. 702
advisory committee’s notes, 2000 amend.) Dbubert the Court charged trial judges with the
responsibility of acting as g&eepers to exclude unreliabéxpert testimony, and the Court

in Kumho clarified that this gatedeper function applies to akxpert testimony, not just
testimony based iscience.”)).

In parsing the language of Rule 702, Bixth Circuit determined that a proposed
expert’s opinion is admissible, tite discretion of the trial couif; (1) the witness is qualified
by “knowledge, skill, experiencéraining, or education;” (2) thiestimony is relevant, meaning
that it “will assist the ter of fact to understand the eviderwreto determine aatct in issue;” and
(3) the testimony is reliablen re Scrap Metal Antitrust Litig., 527 F.3d at 528-29 (quoting Fed.
R. Evid. 702). The proponent of the expewutitaony bears the burdesf establishing its
admissibility by a preponderance of prodfelson v. Tenn. Gas Pipeline Co., 243 F.3d 244, 251
(6th Cir. 2001) (citingDaubert, 509 U.S. at 592 n.10). “Nevediess, Rule 702’s requirements
are applied liberally, leang ‘[v]igorous cross-examination, ggentation of contrary evidence,
and careful instruction on the fgen of proof [as] the tradiinal and appropriate means of
attacking shaky but admissible evidenceMagna Elecs., Inc. v. TRW Auto. Holdings Corp.,
No. 1:12-cv-654, 2016 WL 4239181, at *2 (W.D. Mich. Jan. 29, 2016) (qubD&éobert, 509

U.S. at 596). “[R]ejection of expert testimoigythe exception, rathénan the rule.”In re Scrap



Metal Antitrust Litig., 527 F.3d at 530 (quoting Fed. R. Evid. 702 advisory committee’s notes,
2000 amend.).
. ANALYSIS

Defendants assert that Mr. Binder’s opims and testimony should be excluded because
(1) “Mr. Binder lacks the requite qualifications through knowledgskill, experience, training,
or education to testify competnregarding the matters comad in his two Opinions;” (2)
“Mr. Binder's Opinions and proposed testimony wibit help the trier of fact to understand the
evidence or to determine a fact in issue;”“(d}. Binder’'s Opinions and proposed testimony are
speculative, based on insufficient facts, and habke;” and (4) “Mr. Binder's Opinions and
proposed testimony will confuse the issues and mislead the jury because their prejudice will
outweigh their claimed probativelva.” (Docket no. 52-1 at 8, 13-23.)

In response to Defendants’ Motion, RlkHf relies heavily on non-binding case law,
Century Indem. Co. v. Aero-Motive Co., 254 F. Supp. 2d 670 (W.D. Mich. 2003), in arguing that
the factors set forth iDaubert to determine the reliability of an expert’'s scientific testimony,
supra, are inapplicable to Mr. Binds expert testimony in this rnttar because it is based on Mr.
Binder’'s specialized, not scientific, knowledg¢Docket no. 64 at 5-6, 81.) Plaintiff then
asserts, in conclusory fashion, that Mr.n@r's “credentials andxperience provide the
gualifications for him to testify as an expewitness in this caske,and that Mr. Binder's
“opinions and testimony would help the jumnderstand the reporting of multiple charge off
notations and their effect onars of consumer reports.’Id( at 11.)

Indeed, while the Supreme Court has Hbht the principles articulated aubert apply
to “all expert testimony,” it has also held that “loever courts have flexibility in the application

of the factors, because it may noake sense to apply some of Daubert factors, such as the



rate of error analysis, toon-scientific testimony.”Thomas, supra, 398 F.3d at 431-32 (citing
Kumho, 526 U.S. at 147). Nevéless, Plaintiff's reliance ofentury Indem. Co. and his
conclusory arguments do not assist him in nmgehiis burden of establishing the admissibility of
Mr. Binder’'s opinions and testimony. As furthdiscussed below, even if the Court does not
apply theDaubert factors in evaluating hreliability of Mr. Binde’s opinions and testimony
that are purportedly based ors lsipecialized knowledgend experience, Mr. Binder’s opinions
and testimony should, and will be, excluded by this Court.

As an initial matter, as Defendants point ddt, Binder’'s opinions are stated in the form
of legal opinions on the ultimate issues in thidtara (1) “Defendant Capital One has violated
the FRCA [sic] by Failing to Conduct a Properéstigation;” and (2) “Defendant[s] Equifax,
Experian and Experian [sic] have Violatede FRCA [sic] by not Following Reasonable
Procedures to Assure Maximum Possible Accumaicthe Information ©ntained in Plaintiff's
Credit Reports.” Defendants argue that beciseBinder does not have a law degree or legal
training, he is not qualified testify competently that Defendants violated the FCRA. (Docket
no. 52-1 at 13 (citing docket no. 52-3 at 12).)e Qourt agrees with Defendants. Additionally,
the Sixth Circuit has held that while “[a]n opdni is not objectionable just because it embraces
an ultimate issue[,] . . . a[n expert] wissemay not testify to a legal conclusionHyland v.
HomeServices of Am,, Inc., 771 F.3d 310, 322 (6th Cir. 2014) (citing Fed. R. Evid. 70&@)y
v. City of Detroit, 25 F.3d 1342, 1353 (6th Cir. 1994)).T]g¢stimony offering nothing more than
a legal conclusion—i.e[.], testimony that does littiere than tell the jury what result to reach—
is properly excludable under the Rules,” as it “haodly be viewed as beimglpful to the jury.”
Woods v. Lecureux, 110 F.3d 1215, 1220-21 (6th Cir. 1997)[E]xperts may only ‘state[ ]

opinions that suggest the answerthe ultimate issue or thatwg the jury all the information



from which it can draw inferences to the ultimate issue.”Summerland v. Cty. of Livingston,
240 F. App'x 70, 81 (6th Cir. 2007) (quotiBgrry, 25 F.3d at 1353). The Court will therefore
grant Defendants’ Motion in this regard aextlude Mr. Binder’s legal opinions and testimony
on the ultimate issue of whethBefendants violated the FCRA.

Defendants also challenge Mr. Binder’s quadifions to express the factual opinions that
he made in the supporting discussion of hisllegaions; they also challenge the relevancy and
reliability of those factual opinions. (Docket. 52-1 at 13-22.) “To qualify as an expert under
Rule 702, awitness must first establish his expertise by reference to ‘knowledge,
skill, experience, training, or education.Pridev. BIC Corp., 218 F.3d 566, 577 (6th Cir. 2000)
(quoting Fed. R. Evid. 702). “Although this requirement is typicdligated liberally,

a witness is not an expert simghgcause he claims to beRose v. Truck Centers, Inc., 388 F.
App’x 528, 533 (6th Cir. 2010) (citingride, 218 F.3d at 577). “The issue with regard
to expert testimony is not the qualifications afwitness in the absict, but whether those
gualifications provide a foundation for atmess to answer a specific questioBérry, 25 F.3d

at 1351. Likewise, “[tlhe task for the districburt in deciding whether an expert’s opinion is
reliable is not to determine wther it is correct, but rather to determine whether it rests upon a
reliable foundation, as opposea say, unsupported speculationli re Scrap Metal Antitrust

Litig., 527 F.3d at 529-30. |If the wéss is relying solely oprimarily on eyerience, to
establish a sufficient foundation for experstimony, “the withess must explain how that
experience leads to the conclusion reached, thiy experience is a sufficient basis for the
opinion, and how that experience is reliably applied to the facts.” Fed. R. Evid. 702 advisory
committee’s notes, 2000 amendhomas, 398 F.3d at 432. “Thei#d court’'s gatekeeping

function requires more than simphaking the expert’s word for it.”1d.



Having reviewed Mr. Binder’'s report areposition testimony, it is apparent that Mr.
Binder’'s non-legal opinions lackraliable foundation. In his repp Mr. Binder informs that he
worked in the credit industry for over thirtegears and that he hdmen a “Credit Expert
Witness” for an additional seven years. o@Ret no. 52-2 at 2.) He worked for Defendant
Equifax for approximately six years in variousles, such as managing consumer contacts,
working with fraud victims, and salesld() He worked at Morgan as a Finance and Insurance
Manager for about a year, where he was responsible for workindewdbrs to secure financing
for purchasers of large-ticke¢creational vehicles.Id. at 3.) And he womrd for the Fair Isaac
Corporation for approximately seveears, during which he was pessible for the sale of loan
origination products. I¢.) Mr. Binder informs that while working for Morgan and the Fair Isaac
Corporation, he routinely analgd, experienced, and communicatied effect of credit events
on an individual's FICO credit scoreld() Mr. Binder asserts th&tecause of his experience
working for Defendant Equifax and the Faimds Corporation, he iavell-versed on credit
scoring, credit reporting, credit fraud, identity theft, scgranalysis and the use of credit scoring
and credit models in the finaial services industry.ld. at 4.)

Mr. Binder indicates, however, that he only recently learned of the multiple charge-off
notation issue within the yeaprior to his deposition tlugh his role as a “Credit
Consultant/Expert.” (Docket no. 52-2 at Ifjcket no. 52-3 at 201.) Admittedly then, Mr.
Binder did not encounter or handle the multiplarge-off issue during his tenures with Equifax,
Morgan, or Fair Isaac, and he therefore haseabworld experience garding how charged-off
accounts should be reported odeessed when a dispute arisésdditionally, while Mr. Binder
agrees that the Metro 2 Guide provides the industipdards for credit perting, and that it is

the format that the CRAs and data furnishers like Capital One follow to report items like



charged-off accounts, he testdi¢hat Metro 2 had notet been implemented when he worked
for Equifax, and he has not studied the Metro 2 guidelines in hissaecredit expert. (Docket
no. 52-3 at 25-27.) Criticallyneither Mr. Binder nor Plairffis counsel explain how Mr.
Binder’'s consumer and sales experience in thataretlistry leads to the conclusions reached in
his opinions — that the reportirg Plaintiff's charged-off accounwas materially misleading and
inaccurate and that Defendants failed to properly investigate Plaintiff's dispute or follow proper
reporting procedures; they faod explain why Mr. Bnder’'s experience is a sufficient basis for
the opinions; and they do not dabe how Mr. Binder'squalifications or gperience are reliably
applied to the facts of the instant caSee Fed. R. Evid. 702 adsory committee’s notes, 2000
amend.;Thomas, 398 F.3d at 432.

In fact, Mr. Binder testified that his apon that the chargeHonotation reported by
Defendants in the payment history category of Plaintiff's cregibntefor a span of 40 months
“Is inaccurate or materially misleading” is based on speculation:

Q: But you don't know of any groups thhtive been misled? You're just
speculating that the report midbe misleading; is that right?

A: Yes. That's what | believe.

Q: What is that opinion based upon?

A: Well, my time as a lender and thendusing nature that even I'm struggling

with in looking at these charge offs.wbuld, again, use the word speculate; that

there are many different opinions regarding multiple sources as to what these

multiple charge offs mean and how recgiiey occurred and how many of them

there were.
(Docket no. 52-3 at 134-35ge also id. at 90-91.) “Where an expert’'s testimony amounts to
‘mere guess or speculation,’ the dostiould exclude his testimonylh re Scrap Metal Antitrust

Litig., 527 F.3d at 530 (quotirignited States v. L.E. Cooke Co., 991 F.2d 336, 342 (6th Cir.

1993)). As the Sixth Circuit has explained, “[t]inpse dixit of the expert’ alone is not sufficient

10



to permit the admission of an opinionTamraz v. Lincoln Elec. Co., 620 F.3d 665, 671 (6th Cir.
2010) (quotingsen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997)).

With regard to Mr. Binder's opinion that Defendant Capital One failed to conduct a
proper investigation into Plaifits consumer dispute, Mr. Bindexdmits that he does not have
and did not ask for any information regarding Capital One’s investigation — he doesn’t know
what Capital One did to investigate the digpar what procedures it used or followed in
conducting the investigation — nor does he kimw a credit grantor auld generally perform
its investigation. (Docket no. 52-3 at 148-4Mr. Binder informs that his opinion regarding
Capital One’s purported failure ttonduct a proper investigatiasm based on the outcome of the
investigation itself.1d. at 149. In his report, Mr. Binder seemingly opines that the outcome of
the investigation is incorrect because féwlant Capital One conducted an improper
investigation, and had Capital One conductecpraper investigationthe result of that
investigation would have revealed that thmiltiple charge-off notations were inaccurately
reported. $ee docket no. 52-2 at 12.) At his depasit, however, Mr. Binder admitted that
Defendant Capital One’s reporting of the chaoffenotations were faally and technically
accurate. (Docket no. 52-3 at 138, 154.) Mr. Binder’s opinion \th regard to Capital One’s
investigation is therefore baseless, circulaernally inconsistent, and unreliable.

Furthermore, as Defendants point out,eveh Defendant Capital One’s reporting is
technically accurate, as Mr. Binder admits, Binder's opinion that Capital One’s reporting
could be misleading is legallyralevant, as [tlhe Sixth Cirgquhas held that a reporting is
accurate for the purposes of the FCRA so long @&stechnically accuta, or accurate on its
face, even if it might be misleaud) or incomplete in some respect.” (Docket no. 52-1 at 15-16

(citing Elsady v. Rapid Glob. Bus. Sols,, Inc., No. 09-11659, 2010 WL 2740154, at *6 (E.D.

11



Mich. July 12, 2010) (citingDickens v. Trans Union Corp., 18 F. App’x 315, 318 (6th Cir.
2001))).)

Mr. Binder's opinion tht the CRA Defendants have failédl maintain and or follow
reasonable reporting procedures to assure mani possible accuracy is baseless for similar
reasons. First, Mr. Bindetoes not purport to know which paks and procedures the CRAs
follow with regard to the reportg or dispute resolution of cligad-off accounts. Moreover, he
has not had any experience developing or writing policiesand procedures regarding the
manner in which charged-off accounts should bertedoon credit report®r concerning credit
reporting generally. (Docket no. 52-3 at 104-O%Qirthermore, as previously mentioned, Mr.
Binder has never studied the Metro 2 credit reporting standards, but he agrees that if the CRA
Defendants followed the Metro 2 reporting guidelindey would be operating within industry
standards. I¢. at 27, 28.) Notably, in his deposition, Mr. Binder was unwilling or unable to
opine that the CRA Defendantseporting of Plaintiff’'s chaged-off account was against the
Metro 2 guidelines or otherwise inaccurateld. (@t 110.) Rather, Mr. Binder's deposition
testimony sheds light on what is presumably ¢hex of his opinion in tis regard: that the
reporting procedures should be changed becauseliogy for the reporting of multiple charge-
off notations, which could be misleading to orsmierpreted by crediterand other entities.
(Seeid. at 102, 104see also docket no. 52-2 at 16.) As disssed above, however, Mr. Binder
admits that the misleading nature of the reported multiple charge-off notations is based on his
mere speculation; he does not explain how his a&skqrtalifications lead hi to this conclusion.

Mr. Binder’s opinions in this gard are therefore not based s specialized knowledge or

experience, or on sufficient facts or datais required by Rule 702.

12



For the reasons stated above, Plaintiff hdedao establish that Mr. Binder is qualified
to render his stated opinions or that the opiniaresrelevant and reliable such that they “will
assist the trier of fact to understand the emt or to determine a fact in issuese Fed. R.
Evid. 702. The Court will therefore exclude thginions and testimony of Mr. Binder in this
matter.

IT IS THEREFORE ORDERED that Defendants’ Joint Motion to Exclude Plaintiff's

Expert [52] iISGRANTED.

NOTICE TO THE PARTIES

Pursuant to Federal Rule of Civil Procezlli2(a), the parties haweperiod of fourteen
days from the date of this Order within whichfile any written appeal to the District Judge as

may be permissible under 28 U.S.C. § 636(b)(1).

Dated: August 2, 2017 s/ Mona K. Majzoub
MONAK. MAJZOUB
UNITED STATESMAGISTRATE JUDGE

PROOF OF SERVICE

| hereby certify that a copy of this Opinion and Order was served upon counsel of record
on this date.

Dated: August 2, 2017 s/ Lisa C. Bartlett
Case Manager
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