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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DONOVAN YOUNG,

Petitioner, Civil Action No. 16-CV-10841
V. HON. BERNARD A. FRIEDMAN
JEFFREY WOODS,

Respondent.

/

OPINION AND ORDER DENYING THE PETITION FOR WRIT
OF HABEAS CORPUS A CERTIFICATE OF APPEALABILITY,
AND PERMISSION TO APPEAL IN FORMA PAUPERIS

This matter is before the Court oretpetition of Donovan Young for a writ of
habeas corpus under 28 U.S.C. § 2254. Young was convicted after a junytt@aWayne Circuit
Court of first-degree murder, Mich. Comp. La§850.316, assault with intent to commit murder,
Mich. Comp. Law$ 750.83, and possession of a firearm during the commission of a felony, Mich.
Comp. Laws$750.227b. Petitioner was sentenced tmatrolling term oflife imprisonment
without possibility of parole for the murdeorviction and lesser terms for the other convictions.

Petitioner raises five claims: (1) theopecutor withheld exculpatory evidence by
failing to list two people on its witness list thabwd have testified favorably to the defense; (2)
petitioner was denied the effeatiassistance of counsel for failue move for separate trials
from petitioner's co-defendant; (3) the prosecuwtommitted misconduct at trial; (4) petitioner
was denied the effective assistance of counsel \utsetnial attorney faileé to request a felonious
assault instruction; and (5) petitioner confromtatiights were violated when the trial court ruled

that he could not recall@osecution witness for addinal cross examination.
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. BACKGROUND
Petitioner was tried jointly with his ccetendant, Kevin Craig, in relation to a
fatal shooting in Detroit. This Court regteverbatim the relevant facts relied upon by the
Michigan Court of Appeals:

Defendants’ convictions arise frothe shooting death of Antonio
Turner and nonfatal gunshot injgs to Darneil Richardson on
June 12, 2011, on Sorrento Street Detroit. Richardson and
defendant Craig were rival drugalers. Richardson testified that
he encountered defendant Craigtba street and the two became
involved in an argument. Turnand defendant Young also were
present. According to Richardson, defendant Young pointed a .357
caliber revolver at Turner’s face, said “f* *k it,” and pulled the
trigger, but the revolver did not discharge. Richardson then
observed defendant Craig alsollpout a gun. Richardson and
Turner both ran off. As Richards was running, he heard gunshots
and was shot in the leg. Turner vamot three times and died at the
scene.

A witness, Barbara Ingram, testified that she saw defendant Craig
and another man both pull out gungiich were pointed at Turner.
After Turner put his hands up the air, shooting started. Ingram
briefly ducked for cover, but then looked up again and saw Turner
on the ground. Defendant &g had left, but then returned and shot
Turner. Another witness, Ariel Sydes, testified that she heard a
gunshot, looked outside, and sdefendant Craig, who was armed
with a gun, chasing Richardson. Terrwas lying in the middle of

the street. Neither defendant tBst at trial. Both defendants
attacked the credibility of the prosecution witnesses and argued
that the evidence failed to show that the two defendants were
acting in concert and did not tablish who actually shot the
victims. . . .

Viewed in a light most favorabl® the prosecution, the evidence
established that multiple gunshots were fired after Richardson saw
defendant Young point a revolvat Turner's face and pull the
trigger. Witnesses testifiedhat both defendant Young and
codefendant Craig were armed withins. Ingram testified that she
heard“a lot of gunshot$.Richardson testified that he heard 15 to
17 gunshots. Sydes testified that she heard one gunshot followed
by another‘set of two or three gunshots. Turner sustained three
gunshot wounds. All of these evewiscurred outside Richardson’s



drug house, after Richardson, accompanied by Turner, had been
confronted by defendant Ceaia rival seller of drugs.

The evidence supported an infece that defendant Young and
codefendant Craig were acting ¢oncert outside of Richardson’s
drug house. Regardless of whetliefendant Young was able to
fire his revolver after Richardsaand Turner fled, the jury could
find that defendant Young’'s aabtf pointing the revolver at
Turner’'s face and pulling the trigger was the impetus for the
shooting.

People v. Young, No. 310435, 2014 WL 3745186, at *1, 5i@d. Ct. App. July 29, 2014).
These facts are presumed correct on habeas revie®.28 U.S.C. § 2254(e)(1)Vagner v.
Smith, 581 F.3d 410, 413 (6th Cir. 2009):

Following his conviction Petitioner filed aasin of appeal in the Michigan Court
of Appeals. The appellate brief filed by his apped counsel raised a single claim challenging
the sufficiency of the evidence. Petitioner alded a supplemental pro se brief, raising what
now form his first through fourthabeas claims. Petitioner also filed a motion to remand the case
to the trial court for an evidéary hearing on I8 ineffective assistance of counsel claim. The
Michigan Court of Appeals granted the motiordaemanded the case to the trial court to hold a
hearing.Peoplev. Young, No. 310435 (Mich. Ct. App. Order, Feb. 20, 2014).

At the evidentiary hearing, Petitioner’s tr@unsel, Lillian Dallo, and Petitioner
testified. Dkt. 11-16. The trial cot denied Petitioner’s claim:

Well, the claim by Mr. Young nowhat he would have taken the

deal rather than fackfe without parolein prison is somewhat

captious (sic) in the sense tlaatybody in their right mind would

take such an offer if the option &0 go to prison for the rest of

your natural life. That aside, theai&ion for separate juries or one

jury was mine and mine alone. And whether the Defendant

understood that is of no momeithe trial would have proceeded

in front of me with one jury ondewas persuaded that there was no

conflict. Now to say well, it would have been different if the

codefendant testified or didn't téfg, none of us has a crystal ball.
So none of us could know whethigis codefendant would testify



or not testify. As every Defelant, including Mr. Young, has the
absolute right not to testify. So the claim that Ms. Diallo was
ineffective because of a ruling ohine is without merit. The
motion for whatever relief Mr. Yiang is asking is denied. And |
find that Ms. Diallo was not irfective in her reresentation of
him.

Id. at 2728.

Petitioner’s appellate counsgéhen filed a supplemental brief on appeal, raising the
following claim:

Was it error for the trial court judge to deny the
defendant-appellant’'s motion for amérial where he alleged that

he would have accepted the plea and sentence agreement extended
to him if he understood that his joint trial with the codefendant
would be conducted before a single jurand not before separate
juries - which was contrary to higial counsel’s assurance and
which denied him the effective assistance of trial counsel?

The Michigan Court of Appeals affirmeBetitioner's convictions in an unpublished
opinion. Young, 2014 WL 3745186. Petitioner subsequeritlgd an application for leave to
appeal in the
Michigan Supreme Court, raisingetisame claims that he raised in his pro se supplemental brief.
Petitioner also raised what now forms hishfithabeas claim. The Michigan Supreme Court
denied the application because it was not ysed that the questions presented should be
reviewed by the CourtPeople v. Young, 859 N.W.2d 516 (Mich. March 3, 2015) (Table
decision).

Il. Standard of Review

28 U.S.C§ 2254(d), as amended by The Antitersaniand Effective Death Penalty Act

of 1996 (AEDPA), imposes the followingastdard of review for habeas cases:

An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment afState court shall not be



granted with respect to anyaain that was adjudicated on the
merits in State court proceedings unless the adjudication of the
claim-

(1) resulted in a decision thatas contrary toor involved an
unreasonable application of, cleadgtablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

A state court adjudication tgontrary td Supreme Court precedent unde2254(d)(1)
“if the state court applies a rulleat contradicts the governingnaset forth in [Supreme Court]
cases or “if the state court confronts set of facts that are materially indistinguishable from a
decision [of the Supreme Court] and nekeléss arrives at a [different resulthockyer v.
Andrade, 538 U.S. 63, 73 (2003) (internal quotation marks omitted).

Under thefunreasonable applicatibolause o§ 2254(d)(1),

even clear error will not suffe. Rather, asa condition for

obtaining habeas corpus from a feddeourt, a state prisoner must

show that the state court’s rulimn the claim being presented in

federal court was so lacking in justification that there was an error

well understood and comprehended in existing law beyond any

possibility for fairminded disagreement.
White v. Woodall, _ U.S. __ , 134 S. Ct. 1697, 1702, 18&H. 2d 698 (2014) (citations,
guotation marks, and alterations omitted).

“When reviewing state criminal convictiorm collateral review federal judges are
required to afford state courts due respecowsrturning their decisions only when there could
be no reasonable disputeat they were wronf.Woods v. Donald, _ U.S. __ |, 135 S. Ct.
1372, 1376, 191 L. Ed. 2d 464 (20159yederal habeas review thus existsaaguard against

extreme malfunctions in the state criminal justgystems, not a substitute for ordinary error



correction through appedl.ld. (quotingHarrington v. Richter, 562 U.S. 86, 102-03 (2011)).
“[W]hether the trial judge was right or @mg is not the pertinent question under AEDPA.
Renico v. Lett, 559 U.S. 766, 778 n.3 (2010). The questis whether the state court’s
application of federal law wa®bjectively unreasonabléWhite, 134 S. Ct. at 1702. In short, the
standard for obtaining federal habeas reli¢tlifficult to meet . . . beasse it was meant to Be.
Burt v. Titlow, __ U.S. |, 134 S. Ct. 10, 16, 187Hd. 2d 348 (2013)(internal quotation
marks omitted).
lll. Analysis

A. Procedural Default and Exhaustion

Respondent asserts that Petitiomdirst, third, and fifth hab&s claims are procedurally
defaulted or unexhausted. Under the proceduraluttedactrine, a federal habeas court will not
review a question of federal lawafstate court’s decision rests on a substantive or procedural state
law ground that is independent of the federal qoestnd is adequate to support the judgment. See
Coleman v. Thompson, 501 U.S. 722, 729 (1991). Howevartocedural default is not a
jurisdictional bar to review of habeas petition on the merits. Seest v. Cain, 522 U.S. 87, 89
(1997). Additionally,“federal courts are not required to address a procedural-default issue before
deciding against the pgoner on the merit$Hudson v. Jones, 351 F. 3d 212, 215 (6th Cir. 2003)
(citing Lambrix v. Singletary, 520 U.S. 518, 525 (1997)). It may be more economical for the
habeas court to simply review threerits of the petitioner’s claim$or example, if it were easily
resolvable against the habeas petitioner, wisettea procedural-barsse involved complicated
issues of state latvLambrix, 520 U.S. at 525. In the preserase, the Court deems it more
efficient to proceed directly to the merits, beaathee claims may be easily resolved on the merits.

Moreover, the Court is authorizéol deny relief on the meritsitlu respect to unexhausted claims.



See 28 U.S.G§ 2254(b)(2).
B. Failure to List Witnesses (Habeas Claim 1)

Petitioner claims that the prosecutor hid dgatory evidence from the defense by failing
to list two res gestae witnessedio would have testified favorably to the defense, Ronell
Williams and Demond Washington, on its witness list.

As an initial matter, federal law does notue&e the production of so-called res gestae
witnessesJohnson v. Hofbauer, 159 F. Supp. 2d 582, 601 (E.D. Mich. 2001). Michigan law’s
requirement that the prosecutors produce resagesitnesses is simply a matter of state law
whose enforcement is beyond the scope of federal habeas revie@ol berev. Lafler, 419 Fed.
Appx. 555, 559 (6th Cir. 2011)[U]nder federal law, there is nabligation on tle part of the
prosecutor to call any particular witness unlées government has reason to believe that the
testimony would excubte the petitionet.Atkins v. Foltz, 856 F.2d 192 (Table), 1988 WL
87710, *2 (6th Cir. Aug. 24, 1988)(citing tdnited States v. Bryant, 461 F.2d 912, 916 (6th Cir.
1972)). Thus, whether the prosecutor exercised digence in attempting ttocate a res gestae
witness and present their testimony at triadusside the scope ofderal habeas revieWZollier,

419 F.App’x. at 559.

Furthermore, The Michigan Court of Appealsted in its opinion that both Williams and
Washington were listed on theaggecution’s three-page witness list. This finding of fact is
entitled to the presumption of correctness under 28 U§&2Z254(e)(1), and Petitioner has not
offered clear and convincing evidence to rebuinileed, Respondent filed a copy of the witness
list naming these two witnesses as péthe Rule 5 materia. See Dkt. 11-9.

With respect to the federal aspects of Petitioner’s claim, the Due Process Clause requires

the state to disclose exculpatavidence to the defense. Smady v. Maryland, 373 U.S. 83



(1963).“There are three components of a tBrady violation: The evidence at issue must be
favorable to the accused, either because it @ilpatory, or because it is impeaching; that
evidence must have been suppressed by the Siiaer, willfully or inadrzertently; and prejudice
must have ensued3trickler v. Greene, 527 U.S. 263, 281-82 (1999). Thus, in order to establish
a Brady claim, the petitioner must show that) gvidence was suppressed by the prosecution in
that it was not known to the petitioner and natikable from another source; (2) the evidence
was favorable or exculpatory; and (3) theidemce was material to the question of the
petitioner’s guilt. Se€arter v. Bell, 218 F.3d 581, 601 (6th Cir. 200Q)he petitioner bears the
burden of establishing each of these three elementapt, 218 F.3d at 601.

Petitioner has failed to demonstrate thalliwns and Washington were witnesses whose
identity was suppressed by the prosecution. $tage court found that there were, in fact,
included on the witness list notwithstanding Petiéids allegations to the contrary. Moreover,
Petitioner has failed to demonstrate that eithtness had exculpatory testimony to offer.
Petitioner asserts that Washington was intervieg police at the scene of the crime by Sqt.
McGinnis, but he offers nothg but speculation that Washington would have offered any
testimony beneficial to his defense.eTdocument offered by Petitioner label&tory’ that he
claims was produced by the police simply stat€ke third story is told by Demond Washington
who lives at 13967 Sorrento with victim DailneMr. Washington statedhat the reason for
today’s incident was some past disagreemetwdsn Darneil and Buba [co-defendant Craig].
Mr. Washington was unable to elabtg due to his emotional distrésBkt. 11-17, at Page ID
116. This incomplete summary is consistent \lig prosecutor’s theorgnd does not exculpate
Petitioner in anyway.

With respect to Ronell Williams, the policepret referenced by Petitioner merely states



that Williams told police he was lying on the couch when he heard multiple gunshots. He stayed
down until the shooting stopped. When asked if he saw the shooter, Williams andwerbg

the time | got up off the couch, he was gond., at Page ID 118. Rebner draws the inference

from Williams use of the singulé&he’ that there was only onessailant. Obviously, however,
because Williams stated he did not see the shooting, this was nothing more than an assumption
on his or the questioning police officer’s part.

Petitioner’s first claim isherefore without merit.

C. Ineffective Assistance @founsel (Habeas Claims Il and V)

Petitioner raises two sets of ineffective assise of trial counsel claims. He asserts that
his counsel was ineffective for: (1) failing to see@a separate trial from Craig, thus losing the
ability to call Craig as a defise witness and causing him to oct¢ja favorable plea deal, and (2)
arguing that Petitioner was only guilty of felonious assault without requesting a corresponding
jury instruction.

To establish ineffective assistance afunsel, a defendant must show both that: (1)
counsel’'s performance was deficient, if¢hat counsel's representation fell below an objective
standard of reasonablentsand (2) the deficient performea resulted in prejudice to the
defense.Srickland v. Washington, 466 U.S. 668, 687-88 (1984)A] court must indulge a
strong presumption that counseltanduct falls within the wide range of reasonable professional
assistance; that is, the defentenust overcome the presunmstithat, under the circumstances,
the challenged actiomight be consideredound trial strategy’’ld. at 689 (quotingMichel v.
Louisiana, 350 U.S. 91, 101 (1955)). Thestefor prejudice is whethéithere is a reasonable
probability that, but for counsel's unprofessionabes, the result of the proceeding would have

been different.ld. at 694.



Petitioner first claims that his trial attorney failed to secure a separate trial from Craig,
thus foreclosing the ability to call Craig as dethse witness. Petitioner further claims that his
counsel’'s erroneous advice the would have a separate trial from Craig was the reason he
did not accept a favorable plea bargain. Whenkbe&s petitioner contendisat his lawyer’s bad
advice caused him to reject a plea offer frdme prosecution, he must show prejudice by
establishing that without the bad advice, thisr@a reasonable probabilithat he would have
accepted the plea offer and the prosecution woulchae¢ withdrawn it idight of intervening
circumstancesLafler v. Cooper, 132 S. Ct. 1376, 1385 (2012). The petitioner must also show
that the court would have accepted its terms, and that the conviction or sentence, or both, would
have been less severe than the sentence that in fact was imgdosed.

The Michigan Court of Appeals summarizé testimony presenteat the evidentiary
hearing concerning this allegation:

Defendant Young and trial coungeksented conflicting testimony
on this issue at th&inther hearing. Defenseotinsel flatly denied
that the discussions regardinpe prosecution’s plea offers
involved any consideration ofWhether defendant Young and
codefendant Craig would have segia juries, and counsel further
denied ever representing tofeledant Young that there would be
separate juries. According tiefense counsel, defendant Young'’s
decision whether to accept or r&jghe prosecution’s plea offer
hinged on whether a particularggecution witness was going to
testify at trial, and once defendaYoung learned that the witness
would not be testifying, he wainsistent upon going to trial.
Conversely, defendant Young ftiied that he rejected the
prosecutor’s plea offer because he was assured by defense counsel
that he and codefendant Craigwid have separate juries, which
would allow codefendant Craig to testify before defendant
Young's jury that defendant Young was not involved in the
shooting. Defendant Young testified that if he had known there
would only be one jury, he woulthve accepted the prosecution’s
plea offer.

Young, 2014 WL 3745186, at *6.



The Michigan Court of Appeals went on to reason why Petitioner’s claim was belied by
the records:

First, defendant Young has not ddished factual support for his
claim that he reasonably believdtht codefendant Craig intended

to provide favorable testimony if defendant Young had a separate
jury. Although defendan¥oung testified at thésinther hearing

that codefendant Craifyvas going to testify on my behalf if we
had the separate jury sayirigat | wasn't at the sceheand
defendant Young asserts in higief that codefendant Craig
intended to testify that onlycodefendant Craig was guilty,
defendant Young never presented any testimony or affidavit from
codefendant Craig in support of teedaims. Further, these claims
are inconsistent with the positions actually taken by codefendant
Craig at trial, at his sentemgj, and on appeal. Second, defendant
Young testified at thésinther hearing that the trial court ruled
several months before triah December 2011 or January 2012,
that separate juries would bkosved. There is no evidence of any
such ruling by the trial court at that time. Rather, the record
indicates that the court first addressed the issue of separate juries at
the pretrial hearing on April3, 2012, which was only four days
before trial. Third, the recordliscloses that defense counsel
announced on the record at theriAd3 pretrial hearing that
defendant Young had rejected thmsecutor’s plea offers before
defense counsel first orally moved for separate juries. The fact that
the trial court made its pretrial ruling allowing separate juries after
the plea discussions ended bsgliany claim by defendant Young
that his decision to reject theepl offers was premised on a belief
that he and codefendant Craig webhiave separate juries. Fourth, a
need for separate juries to etlmtlrodefendant Craig to testify
before defendant Young'’s jury was never mentioned as one of the
justifications for separate juries when this issue was argued before
the trial court. Fifth, defenadé Young was present when both
defense attorneys anna@d on the record onelfirst day of trial

that they were willing to praed with only one jury. Despite
defendant Young's present contention that the availability of
separate juries was the principal factor in his decision to proceed to
trial, he never expressed any disagreement or opposition to defense
counsel's statement. Sixth, tef the prosecution rested,
codefendant Craig, followed by defendant Young, both announced
on the record that they were waiving their right to testify. During
this exchange, defendant Youngtiwknowledge that codefendant
Craig had elected not to testifglso expressed satisfaction with
defense counsel’s services.



Considering all of these circumstances, we conclude that
the record does not factuallygport defendant Young’s claim that
his decision to reject the proséats plea offer was based either
on incorrect advice by defense counse an expedction that he
would have a separate jury before which defendant Craig intended
to provide exculpatory testimonyAccordingly, we reject this
claim of ineffective assistance of counsel.

Young, 2014 WL 3745186, at *7.

This decision did not constitute an unreasonable application @trtiokland standard.
There is no support in the record that Craig was willing to provide testimony favorable to
Petitioner that he acted alongor does the record support Petiter's claim that his counsel
promised him separate trials thiat his decision to reject theepl deal hinged on separate trials.
After the trial court finally ruled against Petitioner on his motion for a separate trials on January
12, 2012, there is nothing in the record to dadke that Petitioner wished to renew plea
negotiations. This allegation of ineffective assistarmfecounsel is not fported by the record.

Petitioner also asserts tHas counsel erred by arguing thetitioner was guilty of only
felonious assault but then failed to requestraesponding jury instruction on the lesser offense.

It is accurate that in defense counsel's closangument, she argued that if he jury chose to

believe Richardson’s testimony that Petitioner was@nt at the scene shact of pointing a gun

at Turner

1The Court notes that the record shows that the trial court initially denied the
prosecutor’s request for joint trials on January 5, 2012, but it reversed this ruling about
a week later on January 12, 2012. See Dkts. 11-5, and 11-7.



constituted, at most, a felonious assault. M@s not a concession of a guilt, but an argument
made in the alternative to minimize Petitionertdpability. It does notfollow that counsel was
ineffective for not requesting a jury instructi@n felonious assault. The Michigan Court of
Appeals specifically found that such arstimiction was not warraed under state lawroung,
2014 WL 3745186, at *10. In analyzing an ineffec@asistance of counsel claim, an expression
of state law by the state cous binding on this CourtSee Basile v. Bowersox, 125 F. Supp. 2d
930, 960 (E.D. Mo. 1999%«e generally, Estelle v. McGuire, 502 U.S. 62, 67-68 (1991). Thus,
any motion for the instruction by counsel wabdiave been futile. Counsel cannot be deemed
ineffective for failing to raise a meritless objecti@e Bradley v. Birkett, 192 Fed. Appx. 468,
475 (6th Cir. 2006). Counsel’s decision to makealternative argumentinimizing Petitioner’s
culpability is the type oftactical decision tha&rickland cautions a reviewing court from
second-guessing.

Petitioner’s ineffective assetice of counsel claims were reasonably adjudicated by the
state courts. Therefore, they do not pdeva basis for granting habeas relief.

D. Prosecutorial Misconduct (Habeas Claim Ill)

Petitioner raises several af@ of prosecutorial misconduct. He argues that the conduct
of the prosecutor rendered his trial fundamintanfair where the prascutor: (1) referred to
Petitioner’s request to be providéschool clothesfor trial, (2) vouched for the credibility of
witness Darneil Richardson, (3) asglfacts not in evide®, and (4) appealed to the jury’s sense
of civic duty. Petitioner also agsse that his counsel was ineftee for failing to object to the
misconduct.

To be entitled to habeaslieg on a prosecutorial misconduciaim, the petitioner must

show that the prosecutor's conduct so infectied trial so as to render the conviction



fundamentally unfairParker v. Matthews, 132 S. Ct. 2148, 2153 (201®jillard v. Mitchell, 445
F.3d 883, 897 (6th Cir. 2006) (citirigonnelly v. DeChristoforo, 416 U.S. 637, 643 (1974)). If
the misconduct was harmless, then as a matti&avwgfthere was no due-process violation. See
Greer v. Miller, 483 U.S. 756, 765 & n.7 (1987). In fedenabeas, this means asking whether
the error“had substantial and injurioweffect or influence in determining the jury's verdict.
Brecht v. Abrahamson, 507 U.S. 619, 623, 637-38 (1993) (quothkgfteakos v. United Sates,
328 U.S. 750, 776 (1946)); see alsy v. Pliler, 551 U.S. 112, 121-22 (2007).

Petitioner first claims that it was improper fthe prosecutor to reference the clothing
Petitioner’'s requested to wear at trial. ThecMgan Court of Appeals rejected the claim as
follows:

In this case, defendant Youmsgtlaim of due process error
fails because it is not predicated on any governmental compulsion
or even defendant Young's actuatire at trial. Importantly, the
prosecutor did not argue thdhere was anyiing wrong or
deceptive about wearing ordinaryitian clothing. The prosecutor,
instead, argued that defendafdung’s specific request fdschool
clothing’ was intended to create a false impression of himself in
order to deceive the jury intoittking that he was a student.

Considered in context, weannot conclude that these
comments deprived defendant Youngadair trial. The prosecutor
was not commenting on defendamung’s right to wear ordinary
civilian clothing at trial. Regard$s, because a curative instruction
would have alleviated any prejedi, defendant is not entitled to
any relief.

Young, 2014 WL 3745186, at *8.

This decision was not unreasonable. As nditgdhe state appellate court, this is not a

case where the state compelled the defendane#w prison garb. Nor is this a situation where

the prosecutor commented on the clothes actuathyn by Petitioner at trial. Rather, the

prosecutor made reference to the fact that Beé&tirequested to wear school clothing despite the



fact he was not a student. The inference theegtdsr wished to draw was that Petitioner was
attempting to deceive the jury. No Supreme Coasge prohibits a prosecutor from attacking the
credibility of the defense by asserting thhe defendant was attempting to create a false
impression through his appearance at trial. Tthes,decision of the state court could not have
involved an unreasonable amaltion of clearlyestablished Supreme Court law.

Petitioner next asserts that the prosecutouched for the credibility of Darneil
RichardsonfImproper vouching occurs when a prosecsigpports the credibility of a witness
by indicating a personal belief in the witness's credibility Johnson v. Bell, 525 F.3d 466, 482
(6th Cir. 2008) (quotindJnited Sates v. Francis, 170 F.3d 546, 550 (6th Cir. 1999)). The
prosecutor statedYou've had a chance tioear all of the evidence at this point and | submit to
you that Darneil Richardson is telling the brub you about what happened to him that ‘tay.
Dkt. 11-14, at 58. The prosecutor did not express a personal inalef withesses’s credibility,
but urged the jury toaeept his testimony based tail of the evidencepresented. This claim is
without merit.

Petitioner next argues that the prosecuogued facts that were not based on the
evidence presented at trial. During closing argument the prosecutor stated that Petitioner was
5'8" “or he’s taller than m&.Dkt. 11-14, at 60-61. A prosetion withess, Barbara Ingram,
testified that the second gunman waaller than me. I'm 5'5", sahey taller than me and
slender. Dkt. 11-12, at 66. This was the testimotig prosecutor was referring to in the
challenged part of the closinggaiment. The complained-of passdgEgins with the prosecutor
stating,“We look at what Barabara Ingram says. Dkt. 11-14, at 60. Té error was slight in
that the prosecutor referred to Ingram’s height5'8" instead of 5'5'lt was not objectively

unreasonable for the Michigan Court of AppealBrtd that this minor ad isolated misstatement



of the evidence did not render Riemer’s trial fundamentally unfaiThe claim is without merit.

Finally, Petitioner complains that the prosecuappealed to the jury’s sense of civic
duty.
Petitioner argues that thprosecutor impermissibly referred to the witnesses’ fears and motives
for testifying. The complained-of comments came in the rebuttal argument after defense counsel
argued that a prosecution witses might be protecting a cousan her own safety because
Richardson was still seencamd her neighborhood. Such ‘@nvited responseby the prosecutor
is appropriate if, after weighing the impact o fbrosecutor’s remarks against the initial remarks
of defense counsel, the prosecutor did no more ‘fempond substantially in order ‘aght the
scale.” See United Sates v. Young, 470 U.S. 1, 11-13 (198%hoting courts havérefused to
reverse convictions where prosemsthave responded reasonahlglosing argument to defense
counsel’s attacks, thus rendering itikely that the jury was led astrdy. see alsdJnited Sates
v. Dalton, 574 Fed. App’x 639, 645 (6th Cir. 2014) (mgt that the court must weight the
prosecutor’s statements against defense counsel’s statements to determine whether the prosecutor
acted improperly). When taken in context witHestese counsel’s argument that the withess was
testifying untruthfully to protect a relative aut of fear of Richardson, the prosecutor’s
statements on rebuttal were notessibly flagrant. It was nabbjectively unreasonable for the
Michigan Court of Appeals teeject this claim in light of defense counsel’s argument.

Petitioner’s follow-on argument that his tridtaney was ineffective for failing to object
to the misconduct of the prosecutor fails becahseunderlying claims ar@ithout merit. See,
e.g., Bradley, 192 Fed. Appx. at 475.
E. Right to Cross Examine Witnesses (Habeas Claim V)

Petitioner asserts that his rights under tlomftontation Clause were violated when the



trial court prevented him from impeaching a prosecution witness with inconsistent statements she
made to police.

The Sixth Amendment guarantees the righammfaccused in a state criminal prosecution
“to be confronted witlthe witnesses against hifmJ.S. Const. amend. VI; see alBointer v.
Texas, 380 U.S. 400, 407-08 (1965). Cross-examination ‘jgriamary interest securédy the
Confrontation ClauséDouglas v. Alabama, 380 U.S. 415, 418 (1965); see aBavis v. Alaska,

415 U.S. 308, 315-16 (1974). However, trial judgesain wide latitde insofar as the
Confrontation Clause is concerned to impasgsonable limits on such cross-examination based
on concerns about, among other things, . . . iog@ation that is repetitey or only marginally
relevant. . . . [T]he Conbntation Clause guarantees awpportunity for effective
cross-examination, not cross-examination that is effectivehatever way, and to whatever
extent, the defense might wisiDelaware v. Van Arsdall, 475 U.S. 673, 679 (1986) (quoting
Delaware v. Fensterer, 474 U.S. 15, 20 (1985) (peuriam); see als®avis, 415 U.S. at 316
(“Cross-examination is . . . [s]ugjt always to the broad disciti of a trial judgeo preclude
repetitive and unduly harasgj interrogation . . . .”).

When“it is merely the extent of cross-examination that is limited, the trial judge retains a
much wider latitude of discretion. Once crassamination reveals sufficient information to
appraise the witness’ veracityprdrontation demands are satisfieBoggs v. Collins, 226 F.3d
728, 736 (6th Cir. 2000) (quotirgorsey v. Parke, 872 F.2d 163, 167 (6i@ir. 1989)) (internal
guotation marks omitted). Thugw]here the trial court limits the extent of cross-examination,
the inquiry for the reviewing court i&hether the jury had enoughfanmation, despite the limits
placed on otherwise permitted cross-examination, to assess the defense” tBvsut v.

Wolfenbarger, 468 F.3d 338, 347 (6th Cir. 2007) (quotibgrsey, 872 F.2d at 167).



Petitioner’'s claim seems to be based oneatrapolation from the wording of her
counsel’s cross examination of the police officer who took a statement from Ingram. The officer
testified that Ingranfindicated . . . . someone otheathMr. Young produced a weapon and
pointed [it] at the victim. . .”.Dkt. 11-13, at 111-12. An objection on hearsay grounds to this
guestion was sustained. Id. Aftiwe officer finished testifyingPetitioner’s trial counsel moved
to recall Ingram, who hadralady testified, to ask héfive question$for impeachment purposes
about identifying someone other than Petiér as the second gunman. Dkt. 11-13, at116
Defense counsel indicated that Ingram’s ttedtimony was contradicted by a police report of
her interview, in that Ingram told police thedmeone other than Petitioner pulled out a gun and
“pointed it at Antonid.ld., at 11#18. The trial court denied the motion. Id., at 122.

Petitioner’'s confrontation rightwere not denied by the trieourt’s decision to prohibit
Petitioner from recalling Ingram. The record slsaat Petitioner had a full and fair opportunity
to cross-examine Ingram when she firstitiesl, which included impaching her based on her
preliminary examination testimony. See DHWil-12, at 69-73. Furthermore, Ingram never
identified Petitioner as one of the shooters, eithérer statements to police or at trial. See DKkt.,
11-12, at 56-58, 65-66; Dkt. 11-13,50. Nor did she identify aitld-party to police who was
not Petitioner as the second assailant. Id., @ 122. The reference in the police statement to
“Bubbd was not to an unidentifieditl-party, but to co-defenda@raig. Compare Dkt. 11-12,
at 49-50, and Dkt. 11-13, at 120. Accordingly, diesgthe fact Petitioner was prevented from
recalling Ingram, the jury hadheugh information after Ingram’s direct examination and cross
examination testimony to assess the defenseryh Petitioner's combntation rights were
therefore not violated, anddfclaim is without merit.

As none of Petitioner’s claim meritlief, the petition will be denied.



IV. Certificate of Appealability

Federal Rule of Appellate Procedure 22 prositteat an appeal may not proceed unless a
certificate of appealabilitys issued under 28 U.S.§.2253. Rule 11 of the Rules Governing
Section 2254 Proceedings, which was amendeaf 8ecember 1, 2009, reges that a district
court must‘issue or deny a certificate appealability when it enters a final order adverse to the
applicant. . . . If the court issues a certificate, ¢burt must state the specific issue or issues that
satisfy the showing required by 28 U.S§2253(c)(2): Rule 11, Rules Governing Section 2254
Proceedings. A certificate of appealability may issudy if the applicant has made a substantial
showing of the denial of a constitutional rig28 U.S.C§ 2253(c)(2). Courts must either issue
a certificate of appealabilitindicating which issues satistyie required showing or provide
reasons why such a certificate should not issue. 28 U§2253(c)(3); Fed. R. App. P. 22(lbix
re Certificates of Appealability, 106 F.3d 1306, 1307 (6th Cir. 1997).

To receive a certificate of appealability petitioner must show that reasonable jurists
could debate whether (or, for that matter, aghe¢) the petition should have been resolved in a
different manner or that the issues presented were adequate to deserve encouragement to proceed
further? Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) (interrgplotes and citations omitted).
Here, jurists of reason would not debate tlmi€s conclusion that Riéoner has not met the
standard for a certificate of appealability beeabss claims are completely devoid of merit.
Therefore, the Court deniesartificate of appealability.

The Court will also deny permission to appeal in forma pauperis because any appeal of

this decision could not bek@n in good faith. 28 U.S.&.1915(a)(3).



V. Conclusion
Accordingly, the Court 1)DENIES WITH PREJUDICE the petition for a writ of
habeas corpus, 2) DENIES Petitioner's motion to stay, 3PENIES a certificate of
appealability, and IDENIES permission to appeal in forma pauperis.
SO ORDERED.
_s/ Bernard A. Friedman

Honorable Bernard A. Friedman
Dated:May 12,2017 UnitedStateDistrict Judge



