Waskul et al v. Washtenaw County Community Mental Health et al Doc. 164

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DEREKWASKUL, ET AL., Case No. 16-10936

Plaintiffs, SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW
V.
U.S.MAGISTRATE JUDGE
WASHTENAW COUNTY COMMUNITY ELIZABETH A. STAFFORD
MENTAL HEALTH, ET AL.,

Defendants.

/

ORDER CONSTRUING DEFENDANTS’ MOTIONS TO Dismiss [129,130,131]As
RENEWED MOTIONS TO DISMISS THE AMENDED COMPLAINT AND GRANTING
DEFENDANTS’ MOTIONS; DENYING PLAINTIFFS * MOTION TO STRIKE [142]; AND
CLOSING THE CASE
Plaintiffs, severely developmentallysdbled individuals living in Washtenaw
County, receive Community Living Suppo(t€LS”) services through Medicaid’s
Habilitation Supports WaivdfHSW?”). These services ainndividually planned and
budgeted for based on the participant'sdioal needs. This Medicaid program
affords Plaintiffs the opportunity to liveandependently in the community as an
alternative to intutionalization.
The Amended Complaint [146] dilenges the current budgeting method

Defendants use to implement the CLS progeaninsufficient to account for all of

Plaintiffs’ medically necessary services.
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Before the Court are Michigan Depadnt of Health and Human Services
and Robert Gordon’s (“State DefendsiitMotion to Dismiss [129], Washtenaw
County Community Mental Health andidim Cortes’ (“County Defendants”) Motion
to Dismiss or for Summary Judgmerit3p], and Community Mental Health
Partnership of Southeast Michigan and Jane TerwilligeRedfonal Defendants”)
Motion for Judgment on the Pleadings [13ildd on October 1, 2018. The Court
held a hearing on the motions on Februar®33,9. On February 11, 2019, Plaintiffs
filed an Amended Complaint [146] whickendered moot Defendants’ motions for
dismissal of the original complaint. Bes&uthe arguments raised in Defendants’
motions [129, 130, 131] applith equal force to the Aended Complaint, the Court
construes the motions as renewed. For the reasons explained below, the Court
GRANTS Defendants’ motions to dismiss a@dOSES the case.

FACTUAL BACKGROUND

Plaintiffs Derek Waskul, Cory Schider, Kevin Weisner, Lindsay Trabue,
and Hannah Ernst suffer from variowdevelopmental disabilities. Plaintiff
Washtenaw Association for Communi#dvocacy (“WACA”) is a non-profit
organization that advocates for persuiith developmetal disabilities.

The individually named Plaintiffs picipate in CLS, a Medicaid program
predicated upon the right to self-determioatio structure personal plans of service

according to individual meditaeed. Michigan’'s CLS program offers Plaintiffs the
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opportunity to obtain in-home and comniynservices as an alternative to
institutionalization.

On March 15, 2016, Plaintiffs commenced this action challenging the
budgeting method used to implement the paiog The original impetus for this
litigation was a reduction in ¢hCLS rate calculation, which took effect on May 15,
2015. Initially, Plaintiffs sought reinstatement of the pre-May 2015'r@tece the
commencement of this action, however, @i€5 rate has beenisad several times
and currently exceeds the pre-May 201fe.rdespite the fact that all named
Plaintiffs are receiving CLS rates highenan those assigned before May 2015,

Plaintiffs challenge the existing budgwocedure as inadequate.

1 The Sixth Circuit has briefly summarized eS budget adjustmentvhich precipitated
this litigation: “Prior to 202, individuals receiving seices under the Program in
Washtenaw County received a service budgethasea single, all-inclusive rate that was
intended to cover both the personnel ahd program delivery costs. In 2012, the
predecessor agency to Washtenaw County CommunitptdlidHealth, Washtenaw
Community Health Organization, changea thudget calculation method to allow for
billing of the personnel costs and the assted costs as separate line items.

Amid budgeting struggles in 2015, WCCMH moved to revert to a single, all-inclusive
budget method that allocated $13.88 to cover both personnel and the delivery costs of the
Program. The reversion was to occurMay 15, 2015. The budgeting change did not
reduce the total number of service hours recigigrere authorized to receive. The effect

of utilizing an all-inclusive rate, however, s#o reduce the tot@ludget amount for each
recipient. As a practical matter, service reams had to reduce theurty rate they paid
service providers to maintathe level of hours authorized prior to the budget change. The
notice to recipients acknowledged this reality, stating ‘findlhile this is not a reduction

in your current level of services, it magduce the amount you can pay your staff.”
Waskul, et al. v. Washtenaw Cnty. Cmty., efNd. 16-2742 (6th @i Aug. 14, 2018).
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In Michigan, a CLS participant’lbudget is calculated is through a Person-
Centered Planning Process (“PCP Process”). Once thapeamtiaotifies a supports
coordinator of his or her intest in self-determination, an Individual Plan of Service
(“IPOS™) is developed badeon the medical needs tfe participant. The IPOS
includes the HSW services needed by apgrapriate for the participant. It is
prepared after a meeting with all ned@t parties including the participant’s
guardians and suppertoordinator.

At issue here is the budgeting metlemdployed to implement the IPOS. That
method provides:

An individual budget includes thexgected or estimated costs of a
concrete approach of obtaining thenta health services and supports
included in the IPOS. Both théP[OS] and the individual budget are
developed in conjunctiowith one another throughe [PCP]. Both the
participant and the PIHP [Prepaigphtient Health Plan] must agree to
the amounts in the individual budget before it is authorized for use by
the participant. This agreemenbigased not only on the amount, scope
and duration of the services angoports in the IPOS, but also on the
type of arrangements that the participant is using to obtain the services
and supports . . . . determined paiity through the PCP process.

Michigan uses a retrospective adrased method fodeveloping an
individual budget. The amount of the individual budget is determined
by costing out the services and suppan the IPOS, after a IPOS that
meets the participant’s needs andlgdes been developed . . ..

Once the IPOS is developed, the amount of funding needed to obtain
the identified services and suppoidsdetermined collectively by the
participant, the mental health aggn(PIHP or designee), and others
participating in the PCP process.

Amend. Compl. Ex. 2Appendix E-2, T b(ii).
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The PIHP? sets an hourly rate for the prders and services included in the
IPOS. The existing rate for all named Ptdia is at least $15.56/hour. That hourly
rate is then multiplied by the number of heur the IPOS to creatan all-inclusive
budget. With this all-inclusive budget,ethparticipant has a significant degree of
flexibility in implementing his or her IPOShis is the very purpose of the self-
determination program.

PROCEDURAL HISTORY

Plaintiffs Derek Waskul, Cory $aeider, Kevin Wiesner, and WACA
commenced this action on March 15, 2006 March 30, 2016, Plaintiffs filed a
Motion for Preliminary Injunction [8]. Th€ourt held a two-day evidentiary hearing
on the Motion [8] which began on Augulst2016 and continaeon September 20,
2016. On November 22, 2016, the Court &b@an Order [55] denying Plaintiffs’
Motion for Preliminary Injunction. The Counteld that Plaintiffs were unlikely to
succeed on the merits of their claims MBCA had associatnal standing and that
Defendants had violated the Social SeéguAct and Mental Health Code. On
December 15, 2016, Plaintiffs filed a Notice of Appeal [57] on the issue of whether

WACA had associational standing.

2 A PIHP is a Medicaid managed care argation responsible for making medical
assistance available and accessiblIMedicaid beneficiaries within their region. Defendant
Community Mental Health Partnership of Southeast Michigan is the PIHP that covers
Washtenaw County.
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While awaiting the Sixth Circuit’s ruling on the standing issue, Plaintiffs filed
a second Waskul IT) on July 20, 2017. Plaintiffalso filed a Motion for Leave to
File an Amended Complat [69] on August 9, 2017. The complaint\taskul Il
and the Proposed Amended Complavere virtually identical.

On August 14, 2018, albeit on narrow gnas, the Sixth Circuit affirmed this
Court’s ruling denying injunctive relief. THgxth Circuit explained that because the
named Plaintiffs’ due process claims iigunctive relief were moot, WACA lacked
associational standing to sue fojunctive relief on their behaliVasku] No. 16-
2742.

On October 1, 2018, Defdants filed motions to simiss [129, 130, 131] the
complaint inWaskul Il The motions were fully briefed.

On February 6, 2019, the Court held a hearing on the motions. At the hearing,
the Court granted Plaintiffs’ Motion for ee to file an Amended Complaint [69]
and granted Defendants’ motions for dismissal of the complaiWaskul Il as
duplicative.

On February 11, 2019, Plaintiffs flean Amended Complat [146] alleging:
Failure to Provide Constitutionally Adequate Notice in violation of the Due Process

Clause (Count 1); Violation of Statutory Right to Notice (Count®IBailure to

3 Plaintiffs have voluntarily dismissed Counts | and .
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Authorize Services in the Amount, Scope, or Duration to Reasonably Achieve their
Purpose in violation of the Social Seity Act (Count Ill); Failure to Furnish
Medical Assistance with Reaisable Promptness in violation of the Social Security
Act (Count 1V); Violation of Title Il ofthe Americans witlDisabilities Act (Count
V); Violation of Section 504 of the Rehétation Act (Count VI); Failure to Take
Necessary Safeguards in violation oé tMedicaid Act (Count VII); Failure to
Provide a Meaningful Choe Between Institutionalization and Community Based
Services in violation ofthe Medicaid Act (Count VIII);Third Party Beneficiary
Claim for Violation of Assurances (Count 1X); Abuse and Neglect in violation of
the Michigan Mental Halth Code (Count X).
LEGAL STANDARDS

Defendants move to disssd the Amended Complaint puiant to Fed. R. Civ.
P. 12(b)(6). “To survive a motion to digss, [Plaintiffs] mustllege ‘enough facts
to state a claim to relief that is plausible on its facditaverse Bay Area
Intermediate Sch. Dist. v. Mich. Dep’t of EAu&15 F.3d 622, 627 (6th Cir. 2010)
(quotingBell Atl. Corp. v. Twomb\650 U.S. 544, 570 (2007)). On a Rule 12(b)(6)
motion to dismiss, the Court must “assutine veracity of [Plaintiffs’] well-pleaded
factual allegations and determine whethleejtare] entitled to gl relief as a matter
of law.” McCormick v. Miami Uniy.693 F.3d 654, 658 (6t&ir. 2012) (citing

Ashcroft v. Igbgl556 U.S. 662, 679 (2009)).
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Defendants also move for dismissal suant to Fed. R. Civ. P. 12(b)(1) on
the grounds that the entire action is mabdtere a case is moot, the Court lacks
subject-matter jurisdiction. “A case beconmesot when the issues presented are no
longer live or the parties lack a legatlggnizable interest in the outcomégague
of Women Voters of Ohio v. Brunn&48 F.3d 463, 473 (6tGir. 2008) (internal
citations and quotain marks omitted).

ANALYSIS
l. Mootness

As an initial matter, Defendants argue that this action is moot because
Plaintiffs’ funding has been restored tw, has otherwise surpassed, the pre-May
2015 budget levels.

This argument mistakenly assumes ti&t only form of relief sought is an
adjustment to the hourly rate. Plaintiffggwever, have repeatedly made clear that
they are challenging the budgeting method,samiply the amount budgeted for. In
the Amended Complaint, Plaintiffs ask this Court to enjoin Defendants from
continuing to impose “any ber [budgeting] method nabh conformity with the
assurances given and obligations assuamelér the Habilitation Supports Waiver.”
Plaintiffs’ claim—that the budgeting nteid denies them payment of medically

necessary services—is ripe for review.
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[I.  Social Security Act (Counts Il and IV)

42 U.S.C. 8§ 1396a(a)(8) requsra state’s Medicaid plan to “provide that all
individuals wishing to make applicationrfimedical assistance undbe plan [] have
[the] opportunity to do so, and that sudsiatance [] be furnished with reasonable
promptness to all eligible individuals.” Section 1396a(a)(1)d))Burther requires
that the Medicaid plan “not be less in amount, duration, or scope than the medical
assistance made available ty ather such individual[.]”

Plaintiffs argue that the paymentsrriished pursuant to their IPOSs are
insufficient to ensure that the serviga®vided are appropti& in amount, scope,
and duration in violation of § 1396a(a){B) and are delivered with reasonable
promptness in violation of § 1396a(a)(8).

In Westside Mothers v. OlszewsKis4 F.3d 532, 540 (6th Cir. 2006)
(“Westside Mothers™), the Sixth Circuit held tha8 1396a(a)(8and 1396a(a)(10)
do not impose on states an obligation to ptewlirect medical services, but rather
require states to “furnish medical assistahice,, financial assistance, to individuals
with reasonable promptness. The Sixth @irbas since explained the significance
of this ruling:

Prior to Westside Mothers llit was an open question in our circuit

whether a state’s duty to provide “medical assistance” required it to

ensure that all eligible individuaisceived services, and the weight of

authority in other circuits favorezlich an interpretation. Aftgvestside
Mothers IlandMandy R, it is clear that no such duty exists.
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Brown v. Tenn. Dep’t of Fin. & Admin561 F.3d 542, 546-47 (6th Cir. 2009).
Accordingly, 88 1396a(a)(8) and (10)(B) pwse on states only the duty to pay for
services—not the duty to ensuratisuch services are providéd. at 545.

Nonetheless\Vestside Mothers Ieft open the possibility for a private action
under these provisions on the grounds that the payments distributed are “insufficient
to enlist an adequate number of providensd therefore “foreclos[e] the opportunity
for eligible individuals to receive theovered medical services.” 454 F.3d at 540.
However, to state this type of clafior relief under 88 1396a)@) and (a)(10)(B),
Plaintiffs must allege specific facts whielstablish that they ka been effectively
denied their right to medical assistaasea result of inadequate paymeise id.

The Amended Complaint is devoid afegations which would support such
a claim. Plaintiffs allege that CLS providecannot be readily found to work at the
rates available and that soqmeviders have quit as astdt of the low pay. Amend.
Compl. 11 410-11. Plaintiffs further alle¢fgat they are unable “to budget for any
additional needs without reducing the amadjyaiid to] CLS providers,” § 216, and
to “find CLS providers to worlat the current rate,” § 260.

But Plaintiffs’ difficulty finding providers is based on their individual
preferences, not based on their ability to piag.undisputed that Plaintiffs currently
have, and have always hathe option of using proders who contract with

Washtenaw County to deliver medicallgaessary services. As Defendants point

PagelO of 20



out, that Plaintiffs may prefer to hitbeir own staff does naender the services
effectively unavailable. Moreover, Plaintiffs’ general claim that the budget is
inadequate is belied by the fact thatytlnave failed to allege any specificedically
necessargervicewhich they are being denied umdlee existing budgeting scheme.

The purpose of a self-determinationampl is to allow the participants
themselves to decide how to allocate the funding for their services and providers.
Inherent in this processaibudgetary decisions which may require Plaintiffs to
spend less on certain services and mormatloers. The Court recognizes the immense
financial and emotional toll imposed on peipants and their families. The Court
also recognizes, however, that requestsstgpplemental funding can, and should,
be made through the PCP process. dlhegations in the Amended Complaint do
not support Plaintiffs’ claim that they Y& been denied the opportunity to receive
necessary medical services in witbbn of 881396a(a)j8and (a)(10)(B).See
Westside Mothers,I454 F.3d at 540. Accordingly, the Court will dismiss Counts
[lland IV.

[ll.  Free Choice Provisions (Counts VII and VIII)

Section 1396n(c)(2) authorizes state pagtrplans for the cost of home or
community-based services. Under a CL&npl“[s]tates may fvide beneficiaries
with assisted-living services rather thaemore-intrusive (andexpensive) nursing-

home services.Price v. Medicaid Dir, 838 F.3d 739, 743 (6th Cir. 2016).
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Section 1396n(c)(2) provides that HSW waiver for community-based
services shall not be granted unltes State provides assurances that:

(A) necessary safeguards (includiagequate standards for provider

participation) have been taken pootect the health and welfare of

individuals provided services undeetlvaiver and to assure financial

accountability for funds expended witspect to such services . . . .

(C) such individuals who are determintedbe likely to require the level

of care provided in a hospital, mimg facility, or intermediate care

facility for the mentally retardedare informed of the feasible

alternatives, if available under thsaiver, at the choice of such

individuals . . . .

Plaintiffs allege that Defendant Gtan, the Director of MDHHS, has failed
to take necessary safeguards to proteeir thealth and welfar in violation of §
1396n(c)(2)(A) and to provide a meaningéhloice between itisutionalization and
home-and-community-based servigesiolation of § 1396n(c)(2)(C).

State Defendants argue that the Galrould dismiss Counts VII and VIl
because there is no recognized/ate right of action to enforce 8§ 1396n(c)(2) or its
regulations. To determine whether a setnfers a private right of action under
42 U.S.C. § 1983, the Court asks whetbernot Congress intended to confer
individual rights upon the class of beneficiari@&nzaga Univ. v. Dgeéb36 U.S.
273, 285 (2002). “Where thextieand structure of a statute provide no indication that

Congress intends to create new individual sgtiere is no basis for a private suit,

whether under 8§ 1983 or underiamplied right of action.’ld. at 286.
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Before the Supreme Court’s ruling i@onzaga the Sixth Circuit had
unambiguously held that 88 1396n(c)(2)(AB), (C) and (E) gave rise to
enforceable rightaNVood v. Tompkins3 F.3d 600, 611 (6th Cir. 1994). In light of
Gonzagahowever, the Court can no longer rely exclusivelyMood The issue of
whether § 1396n(c)(2) confers private rigtiat can be enforced via 8§ 1983 remains
an open question in this Circuit.

Applying Gonzagaand relying in part okVood the Ninth Circuit has ruled
that the free choice provisions—88 1399(Z¥C) and (d)(2)(C)—are enforceable
under § 1983Ball v. Rodgers492 F.3d 1094, 1107 (9th Cir. 2007). At least two
district courts in this Circuit have reached similar conclusiGe®, e.g.Ball by
Burba v. Kasich244 F. Supp. 3d 662, 684 (S.D. Ohio 20Michelle P. ex rel.
Deisenroth v. Holsingei356 F. Supp. 2d 763, 769 (E.D. Ky. 2005).

The Ninth Circuit’s application dsonzaggpersuades this Court that § 1396n
confers rights that may be enforced purstwerg 1983. The problem with Plaintiffs’
claim is that even if thegnayenforce 88 1396n(c)(2)(A) arf@), they fail to state a
claim for relief under these provisions.

With respect to § 1396n(c)(2)(A), Plaifs allege that Defendant Gordon has
failed to take necessary sgtmrds to protect their hida and welfare by allowing
State and County Defendants to impasécap” on the amount of money CLS

participants receive. Amend. Compl. T 4P4aintiffs essentially ask this Court to
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find that the Director’s conduct of settindimit on the budget constitutes a violation
of the Act. Such a claim is entirely withauerit—it is the State’s very responsibility
to set the appropriate budget.

With respect to § 1396n(c)(2)(C), Plaffs allege thaDefendant Gordon has
failed to ensure that CLS particiganhave a meaningful choice between
community-living and institutionalization. IRodgers the Ninth Circuit explained
that § 1396n(c)(2)(C) confengpon individuals “[1] the right to be informed of
alternatives to traditional, long-termstitutional care, and [2] the right thoose
among those alternatives.” 492 F.3d at 1107. Plaintiffs maintain that deciding
between in-home caend institutionalization presertteem with a Hobson’s Choice
because if they opt for in-home careeytforgo “vital non-staff services” which
leave them at risk of being effectiyghomebound and “unable to get out into the
community.” AmendCompl. { 451.

The only factual allegation which couldesv support this claim pertains to
Plaintiff Waskul. Plaintiffs allege tha#ir. Waskul “goes three weekdays (Monday
through Wednesday) without his normal coomty routine and is confined to his
home on those days. Amen@dompl. § 222. Otherwisghe Amended Complaint
merely refers, in general terms, to the fihett some of Plaintiffs’ guardians pay out
of pocket for community activities and tisgportation expensedmend. Compl. 11

253; 345.
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These allegations are hardly sufficientsigpport Plaintiffs’ claim that they
are “effectively homebound” as a resulttbéir participation in the CLS program.
Involvement in community activities is faced into the IPOS budget determination.
Should Plaintiffs require mre money for medically nessary community activities,
they may identify the vital non-staff seceis they are not receiving under their
current IPOS and file a request for suppémtal hours through the PCP process.

IV. Integration Mandate (Counts V and VI)

The ADA'’s integration mandate pralgés that “[a] public entity shall

administer services, programs, andtiaies in the most integrated setting
appropriate to the needs of qualifiedlividuals with disabilities.” 28 C.F.R. 8
35.130(d). The Rehabilitation Act comaia near-identical regulatiddee28 C.F.R.
§ 41.51(d). “[T]he remedies, procedurasd rights availablender Title Il of the
ADA parallel those available under the Rehabilitation AGdrpenter-Barker v.
Ohio Dep’t of MedicaigdNo. 17-4301, 2018 WL 418953at *4 (6th Cir. Aug. 31,
2018),cert. deniedNo. 18-715, 2019 WL 177614(S. Jan. 14, 2019).

Counts V and VI alleg&essentially one claim”—Hat Defendants’ budgeting
method puts Plaintiffs at risk of institutionalization in violatiorQdisteadv. L.C.
ex rel. Zimring 527 U.S. 581 (1999) and the integration mandate.

In Olmstead the Supreme Court held that unjustified isolation constitutes

discrimination based on disdiby in violation of the ADA and Rehabilitation Act.
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527 U.S. at 597. Courts have constrttegldecision broadly, finding thaDimstead

Is not limited to individuals already subject to unjustified isolation, but also
‘extend][s] to persons at serious riskirgtitutionalization or segregationMitchell
through Mitchell v. Cmty. Meal Health of Cent. Mich.243 F. Supp. 3d 822, 842
(E.D. Mich. 2017) (quoting U.S. Dep't of Jice, Statement of the Department of
Justice on Enforcement of the Integrationnidate of Title Il of the Americans with
Disabilities Act and Olmstead L.C., Q. 6 (last updateJune 22, 2011), available
at www.ada.gov/olmstead/q&a_olmstead.htsee also K.B. by T.B. v. Mich. Dep'’t
of Health & Human ServsNo. 18-11795, 2019 WL 462512, at *11 (E.D. Mich.
Feb. 6, 2019)Kasich 244 F. Supp. 3d at 679.

“[A] plaintiff establishes a sufficientisk of institutionalzation to make out
anOlmsteadviolation if a public entity’s failuréo provide community services . . .
will likely cause a decline in health, safeor welfare that would lead to the
individual’s eventual placement in an institutioMitchell, 243 F. Supp. 3d at 842
(internal citations and quation marks omitted).

Plaintiffs cannot establish that they ars@tious risk of institutionalization in
the traditional sense—this action was filecethyears ago, but all of the individually
named Plaintiffs still live at home. Mertheless, relyingopn a Seventh Circuit
decision, Plaintiffs argue that “isolatiam the home for a person ‘who can handle

and benefit from’ time out in the gene@mmunity is also inconsistent with the
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integration mandate.Steimel v. Werneri823 F.3d 902, 910, 918 (7th Cir. 2016)
(holding that programs which allow “perss with disabilities to leave their homes
only 12 hours each week, cooping them up ridast of the timegr render them at
serious risk of institutionalization . . . violate the integration mandate unless the state
can show that changing them would regaifendamental alteration of its programs
for the disabled.”).

The problem with this argument is tviold. First, assuming this Court were
to adopt the Seventh Circuit’s interpretatiof the integration mandate, the relief
sought here—an overhaul of the budgeting method—would require a fundamental
alternation of Defendants’ programs for the disabled.

Second, Plaintiffs have not alleyéow the current budgeting method has
rendered them effectively stitutionalized at home. Ehonly allegation supporting
this theory is that Plaintiffs Waskul and Weisner have been “confined to their home
for a substantial and unjustibike period of time, due to the inability to hire sufficient
and appropriate staff to take them ithe community.” AmendCompl. 1 432. The
facts alleged here—whidtiffer drastically fromSteimelin which the plaintiffs left
their homes for only 12 hours per week—do not support a plausible claim for
deprivation of the right to receive treatmbén an integrated setting. The ADA and
Rehabilitation Act neither impose a “standafatare for whatevemedical services

[the state] render[s]hor require the state to “providecertain level of benefits to
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individuals with disabilities.Olmstead 527 U.S. at 603 fn.14. Though unfortunate
for Plaintiffs, Olmsteaddoes not “specifically require dh states offer all the aid a
patient wants.Carpenter-Barker2018 WL 4189530, at *5. Accordingly, the Court
will dismiss Counts V and VI.

V.  Breach of Contract (Count IX)

Plaintiffs allege a third-party beneficiaclaim for violation of assurances in
the HSW and the PIHP contract. Appendii @) of the HSW Application provides,
in pertinent part:

[An IPOS] will be develope through this process with the participant,

supports coordinator or other cleosqualified provider, and allies

chosen by the participant. Theapl will include the HSW waiver
services needed by and appropri@iethe participant. An individual

budget is developed based the services and sumps identified in the

IPOS and must be sufficient to implement the IPOS.

Plaintiffs argue that State and Raxgal Defendants breached their obligation
pursuant to Appendix E-1 by using a budggtsystem insufficient to implement
their IPOSs. Plaintiffs concede, howevemttkhis claim is inseparable from their
statutory claims. [Dkt. #153-1 at 4]. BecauSounts IlI-VIII fail to state a claim for
relief, Count IX also must fail.

VI.  Michigan Mental Health Code (Count X)
M.C.L. 8 330.1722 prodes: “A recipient of mental health services shall not

be subjected to abuse or neglect.” Thisustajuarantees that “a recipient of mental

health services shall not be subjectedda-accidental physical or emotional harm
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or sexual abuse and shall ma& denied ‘the standard of care or treatment to which
he or she is entitled under [Code]Carl v. Muskegon CntyNo. 319017, 2015 WL
849011, at *5 (Mich. CtApp. Feb. 26, 2015).

Plaintiffs argue that Defendants’ faikito provide them with “an actual
budget explicitly referring to transportati and recreation” amounts to neglect.

As an initial matter, Defedants argue that they are entitled to governmental
immunity pursuant to M.C.L. § 691.140Defendants further argue that Plaintiffs
are not entitled to a particulbudgeting procedure under the Code.

“In order to defeat [D]efendantstlaims for qualified immunity under
Michigan law, [Plaintiffs] must offersufficient evidence of gross negligence.”
Lanman v. Hinsob29 F.3d 673, 690 (6th Cir. 2008).ndePlaintiffs have not even
alleged that Defendants wegsossly negligent with respect to adjusting the budget.
Moreover, as explained in prior sectionstlis opinion, Plainffs have failed to
allege sufficient facts to support their cleihat Defendants subjected them to “non-
accidental physical or emotional harm” onetwise deprived them of “the standard

of care or treatment to whidthey] are entitled.” As sugiCount X is dismissed.

4 Plaintiffs filed a Motion to Strike [142] thpart of County Defendants’ Reply [139] in
which they assert the governmental immuniigfense. Plaintiffs submit that County
Defendants improperly raised this defensetha first time in their Reply. As County
Defendants note, however, they raised thig issan Affirmative Defense, and again in
their previous Motion for Summary Judgméh®]. Accordingly, Plaintiffs’ Motion to
Strike [142] is denied.
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CONCLUSION

The importance of ensuring thatettmost vulnerable members of our
community are properly cared for canndse overstated. Plaintiffs here,
understandably, seek additional funds tg fm providers and services. But based
on the general allegations in the Amled Complaint, the Court cannot award
Plaintiffs the relief they seek. Their apprige recourse is through the PCP process.

Having dismissed all counts allegedtire Amended Complaint, the Court
need not reach the remainirggues in Defendants’ motions.

Accordingly,

IT IS ORDERED that Defendants’ motions to dismiss [129, 130, 131] are
HEREBY RENEWED andGRANTED.

IT IS FURTHER ORDERED that Plaintiffs’ Motion to Strike [142] is
DENIED.

IT IS FURTHER ORDERED that this case iIELOSED.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: March 20, 2019 Senidnited States District Judge
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