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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DEREKWASKUL, ET. AL.,
Case No. 16-10936
Plaintiffs,
V. SENIORU.S.DISTRICT JUDGE
ARTHURJ. TARNOW
WASHTENAW COUNTY COMMUNITY
MENTAL HEALTH, ET. AL., U.S.MAGISTRATE JUDGE
ANTHONY P.PATTI
Defendants.
/

ORDER DENYING PLAINTIFFS * MOTION FOR A PRELIMINARY |NJUNCTION [8]

Plaintiffs filed a Motion for a Teporary Restraining Order and Preliminary
Injunction on March 30, 2016 [8This motion sought to enjoin Defendants from
refusing to reinstate the pre-May 2015 levels of funding and services to Plaintiffs, and
to all other Community Living Suppof€LS) service recipients, until lawful
individual plan of service meetings warenducted, and CLS service recipients were
provided adequate notice of proposed cuts witheaningful opportunity to be heard.
They further seek to preliminarily apeérmanently enjoin Defendant Washtenaw
County Community Mental Health (WCCMHrom imposing a ri@ reduction, new
budget calculation, and unila& hours reductions; and to further preliminarily and
permanently enjoin Defendant WCCMH fratanying participants their right to
procedural due process. Defendantst€oand WCCMH responded on April 18,

2016 [20], and Plaintiffs replied on Ap26, 2016 [27]. Defadant Lyon responded
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on April 20, 2016 [21], and Plaintiffs péed on April 26, 2016 [25]. Defendants
Terwilliger and Community Mental HealtPartnership (CMHP) responded on April
20, 2016 [22], and Plaintiffs répd on April 26, 2016 [26].

For the reasons stated below, PldistiMotion for a Preliminary Injunction
[8] is DENIED.

PROCEDURAL HISTORY

A hearing was held on May 19, 2016.tAis hearing, the Court ordered the
parties to produce a consent order thaliad to all CLS participants, allowed for
outside monitoring, and that, if additidrsrvices are requested, they would go
through the IPOS process to determine thredically necessary, and if so, the total
budget would increase. Neither side was &blleeach an agreement regarding the
terms of a proposed consent order. Toairt held an evidentiary hearing on the
Motion on August 1, 2016 and SeptemberZ.6. Plaintiffs and Defendants filed
supplemental briefs on October PQ16. [50]; [51]; [52]; [53].

FACTUAL BACKGROUND

The named Plaintiffs include four individuals suffering from various forms of
developmental disabilitie3heir guardians are suing on their behalf. Washtenaw
Association for Community Advocacy (WACAg also a Plaintiff, bringing this
action on its own behalf, as welé on behalf of its members that have been affected
directly by Defendants’leeged unlawful policies and actices. Defendants include

Washtenaw County Community Mental &fgn (WCCMH), Community Mental
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Health Partnership of Southeast Midug(CMHP), and employees of County and
State Health Departments who arengesued in their official capacity.

Michigan’s state Medicaid plan@vides for home and community-based
services for approved beneficiaries unaevaiver, referred to as a Habilitation
Supports Waiver (HSW), for those whauld otherwise require treatment in a
facility. This Community Living Suppo(CLS) program is predicated upon the
participant’s right to self-determination, to structure his or her own plan of service
according to medical neewashtenaw County Heal®rganization (WCHO) was
the Prepaid Inpatient Health Plan (PIHRat provided Plaintiffs’ Medicaid-funded
mental health specialty service and og. WCHO contracted with Community
Support and Treatment Services (CSTY)rtavide these services in the Washtenaw
area. WCHO subsequently was dissolvezliad October 1, 2015. At that time, CSTS
changed its name to Washtenaw Cou®@dynmunity Mental Health (WCCMH),
became the county mental health ageaoy assumed the responsibilities of WCHO,
including providing notices of feedactions and defending appeals of these
reductions before an ALAdditionally, Defendant Gmmunity Mental Health
Partnership (CMHP) became Wagsides County’s PIHP in January 2014.

In 2008, CLS service recipients reasiva single, all-inclusive rate that
included payment for budget items includinger alia, staff salary, transportation,
equipment, supply material, community atttes, and staff training. [20-5]. In 2012,

WCHO altered the budget press for CLS participants and included, alongside the
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previous 2008 all-inclusive budget methadditional funding for staff training,
transportation, goods and activity costisaddition to amount of community living
support hours that participants had pregly received. [20-7]in effect, this
duplicated funding for the line items, agithcost was also included in the all-
inclusive CLS budget ratets@ the 2008 method.

In April 2015, CLS patrticipants wepgovided a letter explaining that the
budget would be cut, commencing in MayrtRRgpants were informed that the CLS
rate would be set at $13.88gir level of services wad remain the same, but the
amount participants could pay their staff migbtaffected. [20-8]Participants were
not notified of any hearing rights in tHetter, which Defendan&sdmit was an error.
[See20-7; 48 at 97, 1112-14]. On May 15, 20hBcause of a budgetary crisis, CLS
funding was in fact cut. This reduction §4tS participants back to a single, all-
inclusive rate, identical to the method employed in 2008.

On June 4, 2015, the Michigan Depaeint of Health and Human Services,
(MDHHS), sent notice to WCCMH thés decision reducing CLS participants’
provider rate did not conform to the approved budget authority in the HSW
application, and requested that WCCMItoactively restore the CLS rate to the
level of May 15, 2015 for all those affectled this action. Starting in late June 2015,
Defendant WCCMH began incorporatinggthudget reductions into CLS participant

individual plans of service (IPOS). Whenrfpapants were given these new IPOS,
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they were provided notice of their rigista hearing under a notice of “adequate
action.” [8, Exhibit F].

Named Plaintiffs appealed and whidefendant WCCMH did restore the rate
to the May 15, 2015 amount, it did not restore the prior method of calculating this
rate, leaving the actual téw@f the Plaintiffs’ CLS budgets capped, resulting in a
budget inadequate to cover dmgally necessary transpatitan and community living
service, per named Plaintiffs’ affidavi{&7, Pg ID 511-517; Pg ID 542-544; Pg ID
546-552]. As of August 1, 2016he CLS rate for all participants was increased by
6%, resulting in the current Medicaid rdteing of $14.72. [48 at 102 1119-25; 103
MM1-12].

Plaintiffs present the following claimfailure to provide procedural due
process rights under 42 U.S.C13B3;violation of the statutory right to be heard
under the Medicare Act; violation of the Salcsecurity Act, through the failure to
authorize services in the amount, scopaluration required to reasonably achieve its
purpose; violation of the Social Securfgt’s right to receive services with
reasonable promptness; and violation oEiMgan Mental Hdéh Code 330.1722(1),
which provides that no recipient of mental lieaervices shall be subject to abuse or
neglect.

Plaintiffs seek to enjoin Defendaritem refusing to reinstate the pre-May
2015 levels of their funding and servicesdao all other Community Living Support

(CLS) service recipients, until lawfutdividual plan of service meetings are
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conducted, and CLS service recipients@amided adequate notice of proposed cuts
and an opportunity to be heard. They liertseek to preliminarily and permanently
enjoin Defendant Washtenaw County Community Mental Health (WCCMH) from
imposing the rate reduction, new budget calculation, and waildteurs reductions;
and to further preliminarily and peemently enjoin Defendant WCCMH from
denying participants their right to procedural due process.
ANALYSIS

When evaluating a motion for preliminanjunction, the Court must consider
four factors: “(1) whether the movantdha strong likelihood of success on the merits;
(2) whether the movant would suffer irreghle injury without the injunction; (3)
whether issuance of the injunction would sasubstantial harm to others; and (4)
whether the public interest would berved by issuance of the injunctioBdnnell v.
Lorenzq 241 F.3d 800, 809 (6th Cir. 2001) (quotiRgck & Roll Hall of Fame v.
Gentile Prods.134 F.3d 749, 753 (6th Cir. 1998NVhile no single factor is
controlling of the outcome, if “there 8mply no likelihood of success on the merits,”
that is usually “fatal.'Gonzales v. Nat'l Bd. of Med. Exam225 F.3d 620, 625 (6th
Cir. 2000).

Defendants challenge Plaiifisf motion on the basis that Plaintiff is unlikely to
prevail on its claim, that Plaintiff cannot show harm, that Plaintiff Washtenaw
Association for Community Advocacy (WAK does not have standing, and that

Defendants have Elevenfmendment immunity.
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1. STANDING OF PLAINTIFF WASHTENAW ASSOCIATION FOR COMMUNITY
ApvocAcy (WACA)

Plaintiff WACA is a non-profit aganization whose mission and purpose
includes,inter alia, advocating for persons with déepmental disabilities and their
families. WACA claims that “[a]ll 169 HSVLS services recipients in Washtenaw
County, including the named individual Riaffs in this case, qualify for WACA
services, and have been directly harrogdefendants’ practices.” [8 at 22].

WACA claims to have associationahstling to bring suit on behalf of its
members. To successfullgsert associational standing, the association must show:
(1) “the organization’s members would atwese have standing to sue in their own
right;” (2) “the interests it seeks to protect are germane to the organization’s
purpose;” and (3) “neither the claim adsenor the requested relief requires the
participation of individual members in the lawsukriends of Tims Ford v. Tenn.
Valley Authority 585 F. 3d 955, 967.

WACA claims that, under the reasoningHaint v. Washington Apple
Advertising Commissiod32 U.S. 333 (1977), it has aswdional standing. WACA
fails to have associational standirechuse the 169 people for whom it claims
associational standing to bring the law#ate not been shown to be members of the
organization. IrHunt, the association in question wastate agency that did not have
the type of members typicalonnected to previous associational standing clkes.

The Court ilHuntfound that, although the individisathat the agency was purporting
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to represent were not “members’...in ttnaditional trade association sense, they
possess all of the indicia of membershimmorganization” because “[tlhey alone
elect the members of tli@mmission; they alone may serve on the Commission;
(and) they alone finance its activiti@s¢luding the costs of this lawsuitld at 344-
45. Given this pervasive role of the indluals, the agency thus was considered to
have associational standing, despitereptesenting “members” in the traditional
sense.

There is no viable argument thaeth69 unnamed people that WACA purports
to represent are members of the orgation. At the August 1, 2016 hearing,
WACA's Chief Executive Officer KathleeHoman testified that, to become a
member of WACA, an individual must ya membership fee. [44 at 55, §17-21].
Homan went on to testify that out oeti69 individuals WACA is purporting to
represent in the lawsuit, onBO are in any way associatetth WACA in that they
had contacted her, and shd dot have the names of afithose who had been in
contact with her. [44 at 56, 116-22]. Atddnally, she revealed that she could not
state how many of those 30 people werta@anembers of WACA, and could only
state with certainty that ¢hthree named Plaintiffs wedelies paying members. [44 at
55-57]. Homan did not present any evidence that any of these 169 HSW CLS services
recipients had any role in WA similar to the individuals itdunt, which would

make them equivalent to a membadarovide WACA assoational standing.
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Therefore, WACA does not have assoanél standing to represent the individuals
whose interests they seek to represent.

While an association may have stamgdindependently, it must still establish
the constitutional requirements of standi(iy:injury in fact; (2) causation; and (3)
redressabilityLujan v. Defenders of Wildlif&04 U.S. 555, 560, (1992). WACA has
not shown that it will likely satisfy the requirements of individual standing in this
case.

At the evidentiary hearing on Augukt2016, Homan testified that the
damages incurred by WACA weeconomic in nature, stating that the increased
number of advocacy reque$tem individuals receiving self-determination CLS
services from MCCMH in 2015 and 2016 causexteased staffing costs. [44 at 46; §
5-20]. However, Homan was unable toyide any evidence afoncrete harm
suffered by WACA. There was no eelace of how many additional advocacy
requests were received by thiganization, or details prested about what type of
staffing changes were required, causingaekgenditure of additional funds. Instead,
the only evidence provided was the conclusiatement that approximately thirty
CLS recipients contacted Homaor spoke with her atwn meetings about the CLS
budget reductions. [44 at 39-57].

Additionally, redressability has noebn established by the testimony offered
at the evidentiary hearing or any accompanying briefs. Standing is much more

difficult to establish when:
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a plaintiff's asserted injury arises from the government's allegedly
unlawful regulation (or lack of regulan) of someone else ... causation
and redressability ordindy hinge on the response of the regulated (or
regulable) third party to the government action or inaction.
Barry v. Corrigan 79 F. Supp. 3d 712, 724-25 (E.D. Mich. 201&¢onsideration
denied sub nom. Barry v. LyoNo. 13-CV-13185, 2015 WL322728 (E.D. Mich.
Mar. 24, 2015), andff'd sub nom. Barry v. LyoiNo. 15-1390, 2016 WL 4473233
(6th Cir. Aug. 25, 2016), citingujan, 504 U.S. at 562.

In this case, WACA has not shown thia¢ issuing of an injunction would
address their alleged econorh&rm; in fact, issuance of injunctive relief is as likely
to create more questions and inquiries flGh$ services participants, as it is to
decrease those requests. Bheare, since the number aflvocacy requests, and thus
the economic harm allegé&y WACA, depends on the actions of third parties not
before the Court, and beyonct&ourt’s control, WACA lacks independent standing.

Lastly, WACA cannot establish the ip&able harm required in a preliminary
injunction. It alleges economdamages only. However, “a plaintiff's harm from the
denial of a preliminary injunction is ipparable if it is not fully compensable by
money damagesOverstreet v. Lexingtondyette Urban Cnty. Goy'805 F. 3d 566,
573 (6th Cir. 2002). Therefore, eveMACA had shown evidence of an economic

harm that could be traced to the action®efendants, the harm itself would be fully

compensable by monetary damages.
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Because there is not a likely of sussdor finding associational standing, the

remainder of this order will address the Matias applicable to the named Plaintiffs.
2. PLAINTIFFS HAVE NOT SHOWN A  STRONG L IKELIHOOD OF SUCCESS ON THE

MERITS UNDER THEIR SOCIAL SECURITY ACT AND MICHIGAN MENTAL

HEALTH CODE CLAIMS

Plaintiffs bring claims against Defendants Cortes, Terrwilliger and Lyon for:
(1) violation of the Social Security Act, failure to authorize services in the amount,
scope or duration to reasonably achieve theipose; (2) violation of Social Security
Act, right to receive services witkasonable promptness; and (3) violation of
Michigan Mental Health Code, MCL 330.1422, which provides that no “recipient
of mental health services shall...be sulg€ldio abuse or neglect.” Plaintiffs base
their claims on the fact thaghile the CLS rate has beesstored to the pre-May 15,
2015 rate, the prior method of calculating tfaite has not been restored, leaving the
actual total of the Plaintiffs’ CLS budgetsppeed, allegedly leaving named Plaintiffs
without a budget adequate to coverdmcally necessary transportation and
community living service, per named Plaintiffdfidavits. [27, PgID 511-517; Pg ID
542-544; Pg ID 546-552)].

However, Plaintiffs have not showrhagh likelihood of success on the merits
of these claims. At the September 2016 hearing, Ms. O’Neal, Director of
Customer Service at WCCMH, testified thia¢ May 15, 2015 rate resulted in illegal

double billing. [48 at 92 {16-11Exhibit C, produced at the hearing and there entered

into the record, a notice dated October2)8 from Linda Broww, Chief Financial
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Officer of the WCHO, directed to all gviders of Community.iving Services in
Independent Settings, clarified the CL&raletailing what was included. The CLS
rate, which was determindy Medicaid, was all-incluse, including direct costs
associated with services such as npeaparation, laundry, household care and
maintenance, bathing, eadi, dressing, shopping, mgnsmanagement, socialization
and relationship building, transportatito and from community activities and
attendance at medical appoinm [48 at 91 1118-24]. Delepment of the rate also
included cost drivers, such as stsdfary and fringestaff and consumer
transportation, equipment, supplies andeanals, community activities and indirect
costs such as staff training, administratipayroll expenses, and vehicle cokts.

On April 17, 2012, WCHO/CSTS sentfséetermination individuals a letter
explaining that:

[y]our new budget still has the same@mt of community living supports

hours you currently have, but with thiadget you will havadditional funding

for staff training, transportation, goods and activity costs at your disposal.
[Defendant’s Exhibit D; 48 at 92, {1 6-Z8, Y1-7]. Per Ms. O’Neal’s testimony,
and from the plain text of both letters, tiigstrates that, while #1 CLS base rate did
not changei.e. funds for staff training, transptation, goods and activities were
included already in the all-inclusive rathese costs additionally would be funded

with line items, resulting in double paymenttbése costs in this calculation. [48 at

93, 11 3-7]. This calculation, which Plafidiseek to reinstate in this Motion, is
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inappropriate, since theserpaipants were being paiglvice for the same service
under this previous computation methtatl.

This double billing resulted in a budget crisis in the WCHO, which, according
to Ms. O’Neal led to significant reductiomsthe administrative budget, reducing the
workforce of the organization by severttye employees to continue servicing
recipients. When these budgetary problevese examined, the inappropriate budget
calculation method was discovered, and remeitigxrt with the actions in the letter
from May 2015. [48 at 96, 111-24].

The Self-Determination Policy and PriaetGuidelines issued by the Michigan
Department of Health and Human Serviqesrt of WCCMH'’s contract with the
state, and which it must folloto retain certification ag mental health provider in
Washtenaw County, were alsatered into evidence. In pertinent part, this contract
provides:

Self-determination arrangements mistdeveloped anoperated within
the requirements of the respectoantracts between the PIHP's and
CMHSP's and the Michigan DepartmefitHealth and Human Services
in accordance with fedal and state law.
[Exhibit G; 48 at 99-102, 124-1]. Ms. O’Ndaktified that the changes instituted by
WCCMH in 2015 represented an attertgobring WCCMH in line with this
requirement.

Plaintiffs’ counsel did not object to admission of these documents into the

record at the hearing, nor to anyM$. O’Neal’s testimony regarding these
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documents, or her conclusion that they establish that the previous calculation method
resulted in double billing, an inapprogeagoractice. Additionally, during cross-
examination, Plaintiffs did not chatige Ms. O’Neal’s testimony concerning the
double billing. It was not until their post-h@ag supplemental brief that Plaintiffs
began attempts to refute the testimonyst O’Neal regarding the double billing
iIssue. [50, 23-26]. This all-inclusive argant has been present in Defendants’ filings
in response to the Motion for Prelimigdnjunction, and both documents were
exhibits to the response filed by DefenttaCortes and WCCMH on April 18, 2016.
[20-5; 20-6]. If Plaintiffs wished to chalige this argument at this stage, the proper
place would have been during the heamrgere Defendants and Ms. O’Neal would
have opportunity to respond. Therefores @ourt does not find the argument against
the double billing evidence provided by Ms. O’N&abe persuasive, especially as it
Is unsupported by evidence.

Furthermore, it is undisputed that nanfddintiffs currentlyreceive either the
same or higher rates than they receivedrgo May 2015. Plaintiffs have not shown
that they are entitled to the reinstatetn&ina calculation method that violates
Medicaid regulations anelisting contracts betweddCCMH and the State and
PIHP. Therefore there is not a high likeldd of success to claims under the Social
Security Act or the Michign Mental Health Code.

Guidelines addressing methodologydtvelop and implement individual

budgets for self-determination participantstjpd the contractith the state and
Pagel4 of 18



their PIHP, provide that self-determinatiorrfpapants have a right to services and
support. They do not provide a right “thaéyhobtain those services and supports at a
certain cost.” [Exhibit I; 48 at 134-13'Rather, the budget must “provide sufficient
resources to enable the individuals to find qualified and capable provildens 'this
case, Plaintiffs Waskul and Kafaian testifignat their budgets were not adequate to
meet their IPOS and fulfill their medicalhecessary requirementsd pointed to the
changed budget calculation method as the source of these on-going problems.
However, testimony at the hearing does npp®rt a finding that harm is irreparable
or that it is due to the budget calculation change.

First, Ms. Waskul testified that slhas been unable to fully staff Derek’s
increased hours of CLS service because sh@biabeen able to find a person that he
approves of. She further testified that, if thée had not been reduced originally, then
she would not be in this position becausgitsed her to lose the former staffer who
was “the best person that [Derek] has hathsd [44 at 30, 117-24]. However, that
decision was appealed, and Waskul predaitesulting in reinstitution of the prior
amount. She testified that the rate has et the same for the one staff remaining,
but that she has been unable to hire@dacement for the empty staffer position
because she has not found anyone who widggaoved by her son, because they are
“particular about who we are going to hirdd gt 29, 114-30, 116]. Per testimony,

the cause for the failure to hire a new staanot attributable to a lack of staffers
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willing to work for the CLS rate, but rathardesire to hire someone who meets the
unique needs of her son, and this is denydegek all the services that he requires.

Ms. Kafafian also testified concernih@grm that her son, Plaintiff Kevin
Wiesner, is suffering, allegéy as a result of the pr2315 budget ratealculation.
However, this testimony does not suppktigh likelihood of success on the merits.
Kevin’s budget has been increased®y following a re-opening of his
individualized plan of service, increasing his individual rate from $13.88 to $14.72.
[48 at 58, 125- 60, 17]. The harmtiesd to by Ms. Kafafian was caused by the
denial of additional funds for transpdrtan and community activities. These denials
are currently under appeal and are not prgdagfore the Court at this time. [48 at
45, 113-46 Y14, 48 at 55, 114-56, 12].

Because Plaintiffs have not shown ttiaty are entitled to a budget calculation
rate that violates stat®@wtract and would constitute doeldbilling, and since they
have individual CLS ratesdhare currently above what they were previously
receiving and have pending appeals of deméincreased funds, there has not been
a showing of irreparable harm.

3. PLAINTIFFS CANNOT ESTABLISH |RREPARABLE HARM WITH RESPECT TO
THEIR CONSTITUTIONAL AND STATUTORY NOTICE CLAIMS

Plaintiffs bring constitutional and stabry notice claims against Defendants
Cortes, Terwilliger and Lyon. There is no dispute that the April 2015 letter notifying

CLS service recipients in Washtenaw Cguwas not an adequate notice, because
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parties were not advised of their rightappeal. [48 at 97, 18-14]. However, after
being notified by the Michigan Departmentké¢alth and Human Services that this
letter violated the Budget Authority Rress in the Habilitation Supports Waiver
application because of its failure to inform recipients how to request a Medicaid Fair
hearing or to work with the PCP process if they had concerns about the reduction. [8-
7]. Following this notification, CLS servigecipients were given a notice of their

right to appeal, which all named Plaintiffsfact received. [1 #105]. Plaintiffs

allege in their post-hearing supplemeriaéf that this notice was inadequate under

42 C.F.R § 431.210 becausder alia, these notices did not cite any policy
authorizing the reduction in services and dot state what wagduced or why. [50

at 19].

However, it is undisputed that all named Plaintiffs did in fact appeal the
reduction and received aviarable decision from thadministrative law judge.
Therefore, there can be no irreparablarhauffered by the named Plaintiffs as a
result of the inadequate tee provided in June 2015.

4. SUBSTANTIAL HARM TO OTHERS AND WHETHER THE PUBLIC
INTEREST WOULD BE SERVED BY | SSUING THE INJUNCTION

Defendants showed evidence that, under the previous budget calculation
method, Washtenaw County wasviolation of Medicaid rgulations and of contracts
with the state, causing the previous orgation that provided mental health services

to face severe budgetary difficulties. Theref granting the requested injunction may
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in fact cause possible harm to others, agjahe public interest, as damage could be
suffered by other Medicaid recipients iretarea and this also weighs against an
injunction.
5. CONCLUSION
In conclusion, consideration of the four factors governing issuance of the
preliminary injunction weighs against gtary the requested relief for any of the
Plaintiffs. Accordingly,

IT IS ORDERED that Plaintiffs’ Motion for Preliminary Injunction [8] is

DENIED.
SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: November 22, 2016 Senldnited States District Judge
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