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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
DERRICK BUNKLEY,
Plaintiff, Civil Action No. 16-CV-11593
VS. HON.BERNARD A. FRIEDMAN
CITY OF DETROIT, et al.,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANTS’ MOTI ON FOR SUMMARY JUDGMENT

This matter is before the Court onfeledants’ motion for summary judgment
[docket entry 70]. Plaintiff has responded and deééats have replied. Pursuant to E.D. Mich.
LR 7.1()(2), the Court shall decidkis motion without a hearing.

FACTS

On May 3, 2014, at approximately 11:30 p.tmvo men accosted and shot Paris
Ainsworth as she exited her vela outside her Detroit homé2ulling her own gun, she returned
fire. Her attackers fled. Unsure if she hadthem, she ran across the street to her neighbor’s
house, where she called 911. An ambulance arrivexdlg thereafter and traported her to Sinai
Grace Hospital.

That same night at approximately 11:15 p.plaintiff arrived at his mother’s
house, 4.5 miles away from Ainsworth’s house. For the next few hours, he ate, chatted on his
phone, played video games, and dressed for Hedalso took picturewith his phone and posted
them on Facebook. At 1:30 a.m. on May 4, plaiméffeived a call that his father, Charles Knox,

had been shot by three armed men near Knagartment, which is seven miles away from
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Ainsworth’s house. Platiff immediately went toSinai Grace Hospital, where Knox was taken.
He saw Knox around 2:00 a.m.

The Detroit Police Department’s (DPD’s) response team for both crimes consisited
of detectives Calvin Washington, Jade Tanguay Mathall Dennis. They inspected the scenes
immediately after dispatch receivte 911 calls, and by 1:45 a.m. thvegre at the hospital to talk
to Ainsworth and Knox. Ainsworth described latackers as two blagkales in their twenties
wearing dark clothing. Shdescribed one as dark-skinned, 5arid 200 Ibs.; the other was light-
skinned, 5'4", and had a medium build. Ainswtotd the officers she may have shot one of them.

The officers then visited Knox. Knox, wheas forty-seven years old at the time,
told them where he was when he was shotleitofficers thought he was lying. In fact, they
began to suspect that Knox and plaintiff wactually Ainsworth’s assailants and that Knox had
been shot while he and plaintiff—two blagien in dark clothes—were holding her up.

Consequently, shortly after 2:00 a.m., tletectives trooped into the waiting room
and began to question plaintiff They left, but returned a few minutes later and—with the
permission of their supervisor, Sergeant Lucas, W@y called in the interim—arrested plaintiff,
citing a fictionat probation violation as the reason for tireest. By 3:00 a.m., they had arrested
plaintiff, and Officers Wesleyral Moreau took him to the Detroit Detention Center (“DDC").

Later that morning, around 11:00 a.nmyéstigator Latonya Moses was assigned
plaintiff's case. This was Moses'’s first investiga as lead investigatorAt 2:30 p.m., she and
Investigator Glenda Fisher conded with Ainsworth a photo ling of both plainff and Knox.

A show-up attorney attendedetiphoto lineup and found nothisgiggestive. Ainsworth chose

! During the initial conversation, plairtifold the arresting officers that Hed resolved the referenced probation
issues. He later testified that a DDC guard told him heanasted for felonious assault, not on a warrant. In their
interrogatory answers, defendants concede that they arrested plaintiff for felonious assault.



plaintiff in thirty seconds, confehtly exclaiming, “That’s him, that’s him. Yes, I'll never forget.”
Pl.’s Br. p. 7. But when Moses showed Keox's lineup, she said[N]o, he was younger? Id.
at12.

Around 5:00 p.m., Moses went to the DDC and took plaintiff's statement. Plaintiff
told Moses that he was at his mom’s house duriagkiooting. His alibi wasroved, he told her,
by his posted Facebook pictures. He gave Mosebbin information sghe could corroborate
his story.

The following day, Moses presented a waatr packet to assant prosecutor
Matthew Penney. The packet wrongly stated {hafplaintiff and Knox came into the hospital
together; (2) Knox had refused to turn over the Isillleat injured him; rad (3) hospital security
detained plaintiff Moses failed to mention plaintiffexculpatory Facebook posts or that Knox
was picked up by the ambulance seven miles from Ainsworth’s house.

During trial, Moses sat at counsel ®dnd assisted Penney. The jury found
plaintiff guilty of assault with intent to commit maer, and he was sentenced to fifteen to thirty
years imprisonment. Plaintiffléd a petition for post-conviction lref. Forensic testing of his
phone in October 2015 verifiedshalibi: an investigator founthat the Facebook photos were
“taken between 11:40 and 11:44 p.m. on May 3, 201d..'at Ex. 36.

In February 2016, the prosdou dismissed alkcharges. Three months later,
plaintiff filed the instant case. Now, defendahtve filed a motion fasummary judgment.

LEGAL STANDARD
Federal Rule of Civil Procedure 56(aatsts that any party moving for summary

judgment must identify “each claim or defense on which summary judgment is sought. The

2 Notably, this photo lineup cannot be found.
3 All parties agree that theacts are objectively false.



court shall grant summary judgment if the movdnaves that there is no genuine dispute as to any
material fact and the movant is entitled to juégitnas a matter of law.” A party must support its
assertions by:

(A) citing to particular parts ofmaterials in the record, including

depositions, documents, electronicatgred information, affidavits

or declarations, stipulations (including those made for purposes of

the motion only), admissions, imtegatory answers, or other

materials; or

(B) showing that the materials aitelo not establisthe absence or

presence of a genuine dispute, that an adverse party cannot

produce admissible evidence to support the fact.
Fed. R. Civ. P. 56(c)(1). “The court need coasidnly the cited materials, but it may consider
other materials in the recordPed. R. Civ. P. 56(c)(3). If édmoving party satisfies this burden,
the burden shifts to the nonmoving party to show tiate is a genuine issue of material fact for
trial. Matsushita Elec. Indus. Co. v. Zenith Radio Co#d5 U.S. 574, 587 (1986). “[T]he mere
existence of a scintilla of evidence in sugpof the [nonmoving payts] position will be
insufficient [to defeat a motion feummary judgment]; there muse evidence on which the jury
could reasonably find for the [nonmoving partyRhderson v. Liberty Lobby, Inel77 U.S. 242,
252 (1986).

DISCUSSION

Plaintiff’'s Volunt ary Dismissals

Plaintiff has agreed to voluntarily disss “Defendants Wesley and Moreau from
all claims. Plaintiff also voluntarilgismisses his Fourteenth Amendma@&mnady violation and
suggestive identification claims and his state tdaim for intentionalinfliction of emotional
distress.” Pl.’s Resp. p. 50 n.16. Investigatoré&iisionly connection with this case was her work

on the photo lineup—i.e., plaintiff's suggestive itioation claim. Accordingly, the Court



dismisses thé@rady, suggestive identificatiorand IIED claims, as well as all claims against
defendants Wesley, Meau, and Fisher.

. Moses’s Misrepresentations at Trial

Defendants correctly note that plafhttannot use Moses’s witness testimony to
establish the existence of a tort or constitutiomnalation, as witnesseare absolutely immune
from suit. Briscoe v. LaHug460 U.S. 325, 335-36, 342 (1983)orSequently, the Court will
disregard Moses’s testimoity making its findings.

1. Federal Law Claims

A. False Arrest

Plaintiff asserts a falsarast claim against defendants Washington, Tanguay, and
Dennis under 42 U.S.C. 8§ 1983. Defendants argatehiere was probable cause for the arrest.

“[T]he existence of probable causean§ 1983 action presents a jury question,
unless there is only one reasonable determination posdailsdn v. Morgan477 F.3d 326, 334
(6th Cir. 2007) (quotingsardenhire v. Schuber205 F.3d 303, 315 (6th Cir. 2000)). “[P]robable
cause exists only when the police officer discoveasonably reliable information that the suspect
has committed a crime.Courtright v. City of Battle Creel839 F.3d 513, 521 (6th Cir. 2016)
(quotation marks omitted). The facts and circumstances must “warrant a prudent man in believing
that” plaintiff committed a crimeld. The Court considers the totality of the circumstances and
both inculpatory and exculpatory fadtnown to the arresting officelVesley v. CampbelV79

F.3d 421, 429 (6th Cir. 2015). “Thus, if the offiaiscovers information or evidence favorable

4 The Court notes that plaintiff supports his claims against Moses with far more than merely her trial testimony. For
example, in support of his claims against Moses, fiffaites her deposition, Ainsworth’s deposition, Penney’s
deposition, plaintiff's deposition, andgintiff's statement given to Moses. The Court may use these in its analysis.



to the accused in the course of an investigatibe officer cannot simply turn a blind eye.”
Courtright, 839 F.3d at 521 (quotation marks omitted).

Here, the Court, viewing the facts in the lighdst favorable to gpintiff, finds that
there is a genuine issue of matefgat as to probable cause.ré@asonable jury could find that the
arresting officers lacked probable sauo arrest plaintiff. Th€ourt considers #hfacts known to
the arresting officers at the moment of arréSee Crockett v. Cumberland CpB16 F.3d 571,
580 (6th Cir. 2003). Notably, plaiff was arrested between 2:00 a.m. and 3:00 a.m.—i.e., before
Moses conducted the phdineup and learned of a@intiff’'s Facebook alibi.

What facts did the officers know at timoment of arrest? On the one hand,
Ainsworth told the officers that she may have shw of her assailants, and Knox had been shot.
Also, both Knox and plaintiff werblack males wearing dark clohg. On the other hand, Knox
was much older and had a lighter complexion tAarsworth’s second assailant. Knox was shot
several miles away from Ainsworth’s house. Riffiand Knox did not enter the hospital together.
And the description “black malés twenties in dark clothing” isague. How many thousands of
black men in their twenties live and around Detroit? And how maofjthose wear dark clothes?
Too many for summary judgment. There is a genissige of material fa@s to probable cause.

B. Malicious Prosecutioh

Malicious prosecution includes “wrongfulvestigation, prosecution, conviction,

and incarceration.”Barnes v. Wright449 F.3d 709, 725-16 (6th CR006). To state a claim for

5 The Court notes that the only defendant defendants’ request for summary judgment asuatth&snges is Moses.

In plaintiff's response, however, he gsit“[S]ufficient evidence exists for the jury to find that not only Defendant
Moses, but also Defendants Tanguay, Washington and Dennis all participated and influenced the crieaugiqoro

of Plaintiff to support a claim for malicious prosecutioiifiis confusion about who theadin is against arises because

of the complaint’s format. Rather than specifying the individual officers against whom the malicious prosecution
claim is asserted, the complaint simgtates that “Defendant Officers .. .caused Plaintiff to be maliciously
prosecuted.” Compl. § 64. This problem of ambigwetyurs throughout the complairthe Court will grant summary
judgment as to any malicious prosecution claim againgfe@at Lucas and the arrestiofficers because plaintiff

fails to allege evidence sufficient for a reasonable junntbthhat they initiated a criminal prosecution against plaintiff.



malicious prosecution, plaintiff must show that} efendant “made, influenced, or participated
in the decision to prosecute” the criminal actioitiated against plaintiff; (2) the criminal
prosecution lacked probable cause; (3) becauegirosecution, plaintiff suffered a deprivation
of liberty apart from the initial seizure; and (4% criminal proceeding was resolved in plaintiff's
favor. Trakhtenberg v. Cty. of Oaklan@61 F. App’'x 413, 420-21 (6th Cir. 2016) (quotiBgkes

v. Anderson625 F.3d 294, 308-09 (6th Cir. 2010)). Thab#iter “did not make the decision to
prosecute does not absolve [her] of liabilit¥ykes625 F.3d at 311.

Only elements (1) and (2) are at issDefendants argue that probable cause existed
to arrest plaintiff and that Mies did not participate in orfinence the decision to prosecute.

A reasonable jury could find & Moses patrticipated in or influenced the decision
to prosecute. Moses was the lead investigatoe s8ht a warrant packet to the prosecutor. She
took the stand. She personally ag=il the prosecutor during triaPerhaps Moses did not make
the ultimate decision to prosecute, but a reasonabteould find that she influenced it.

Conversely, no reasonableryucould find that SergearLucas or the arresting
officers influenced or participated in the decistonprosecute. Plaintiff fails to allege facts
showing that any of them were involved in ttase beyond the initial arrest. Consequently, the
malicious prosecution complaint againsegvdefendant but Mses is dismissed.

Further, there is a genuine dispute awkether probable cause existed sufficient
to prosecute plaintiff. As outled above, there is a genuine isefimaterial fact as to probable
cause sufficient tarrest plaintiff. Whether there exisd probable cause sufficientpoosecute
plaintiff is a different question. By its verytoae, probable cause to prosecute may wax and wane

during the course of an investigationlas enforcement discovers new information.



There were several conflicting piecesrdbrmation Moses discovered post-arrest.
For example, the morning after the shooting Ainsworth gave a strong, positive identification of
plaintiff. But she also conctently gave a strongiegative identificatiof Knox—the arresting
officers’ only link from Ainsworh to plaintiff. Moses also gcovered the exculpatory Facebook
evidence. Viewing this evidenaea light most favorable to platiff, a reasonable jury could find
that the prosecution lacked probabhuse. Consequently, thiaioh survives summary judgment.

C. Failure to Intervene

To survive summary judgment on this clataintiff must sufficiently allege “that
the officers ‘(1) observed or had reason to kiloat [the constitutional harm was occurring], and
(2) had both the opportunity and the meangrevent the harm from occurring.’Holloran v.
Duncan 92 F. Supp. 3d 774, 793 (. Tenn. 2015) (quotin§heffey v. City of Covingtoh64 F.
App’x 783, 793 (6th Cir. 2014)). lhacobs v. Village of Ottawa Hill® Fed. App’x 390, 395 (6th
Cir. 2001), the Sixth Circuit held that “officeraust affirmatively intervene to prevent other
officers from violating an individual's constitotial rights.” These constitutional rights include
the right to be free from unlawful arresiolloran, 92 F. Supp. 3d at 795 (holding that in the Sixth
Circuit, failure-to-intervene claims can lierffailure to prevent an unlawful arrest).

Here, all four of the allegedly offendingfficers were present for or explicitly
assented to plaintiff's arrest. tHe arrest was unlawful, they @pged it and/or had an opportunity
to prevent it. Further, the constitutional hagtement—i.e., false arrest—is already going to the
jury. Therefore, this clm survives summary judgment

D. Conspiracy
Plaintiff does not allege one fact—eveincumstantial—showing a conspiratorial

agreement. Therefore, summary judgmsmgranted as to this claim.



E. Monell Claim

To succeed on Klonell claim, a “plaintiff must provehat a policy or custom of
the governmental entity was the ‘moving forcehivel the alleged consttional violation.”
Monell v. Dep’t of Soc. Serygl.36 U.S. 658, 694 (1978). The policyamstom may consist of “(1)
the municipality’s legislative enactments or offica@ency policies; (2) actions taken by officials
with final decision making authority; (3) a policy imadequate training aupervision; or (4) a
custom of tolerance or acquiescerof federal rights violationsThomas v. City of Chattanooga
398 F.3d 426, 429 (6th Cir. 2005). The Supreme Coutitynof Oklahoma City v. Tuttlel71
U.S. 808 (1985), an@ity of Canton v. Harris489 U.S. 378 (1989), held that the Court cannot
reasonably infer a failure to traom supervise based on allegationg@ingle incident, even if the
offending officer was unsatisfactlyrtrained or supervised.

Only element (3), inadequatapervision, is at issue her€he Court must consider
whether a reasonable jury could find that the speptlicy or custom of inadequate supervision
plaintiff alleges was the movinigrce behind plaintiff's four swiving federal claims: unlawful
detention, false arrest, malicious prostion, and failure to intervene.

Plaintiff fails to allege facts sufficient ghow that a policy or custom of inadequate
supervision was the driving fagcbehind the alleged constitutidnaolation. To successfully
prosecute dMonell claim for inadequate supervision, pl#inmust allege more than one instance
of wrongdoing. Here, however, plaintiff allegesynhe incident, focusing almost solely on the
facts of his cas&. A custom or practice is a widehccepted way of conducting police business,

not a once-off mistake. Without more, tblaim cannot survive summary judgment.

6 For example, plaintiff says, “A jury could reasonably conclude thatirthéequate review of the Ainsworth
Investigationby both precinct-level supervisors and, more fundamentally, the policymakers, wasving force
behind Plaintiff's wrongful conviction.” Pl.’s Br. p. 45 (emphasis added).



Plaintiff's only other proof of a broadgrlicy or custom is the Department of
Justice’s Quarterly report, but thddes not help him either. Theport lists several DPD policies
and analyzes a sampling of random casedetermine whether DPD complies with its own
policies. The report includes percentages of compliance for most policies.

Included in the report’s Arst Policies section was DFBblicy U43, which states:

The DPD shall review all arresigr probable cause at the time the

arrestee is presented at the precinct or specialized unit. This review

shall be memorialized in writingyithin 12 hours of the arrest. For

any arrest unsupported by probable cause or in which an

arraignment warrant was not stiigthe DPD shall document the

circumstances of the arrest and/or the reasons the arraignment

warrant was not sought on an auditable form within 12 hours of the

event.

Pl’s Br. Ex. 41, p. 55. In other words, the DRIjuires supervisors to complete a post-arrest
probable cause assessment. Out of the 101 random cases sampled, only one arrest lacked probable
cause, and ievery case supervisor examined a case file within 12 hours of the arrest. DPD is
97% compliant with this policyand in all previous reportssistatus was “In Complianceld.

Even so, plaintiff believes the report cainis a smoking gun. He argues that it
shows that DPD'’s “ability to document and timgirepare warrant submittals to the prosecutor
has been problematic, and that the failure to deasses other violations of the policy. (See U50,
U51, and U53.)” Id. at 54. The cryptic “other violaths of the policy” sounds ominous, and
potentially relevant, but none of the namgdlicies—U50, U51, andJ53—are relevant to
plaintiff's claims. All three polies are located in the Prompt Judicial Review section, which lists
DPD policies requiring warrant requests for agnaments to be made no more than forty-eight

hours after an arrest. Additionally, DPD is, respectively, 99%, 95%, and 97% compliant with these

three policies.See idat 61-65.

7 Each policy is given its own “U number"—e.g., U43, U50, etc.

10



In sum, as to the issue of supervisorgesning arrests for a lack of probable cause,
the DOJ report gives DPD a solid A+, 100%. No oeable jury could use this report as evidence
of inadequate screening. Hact, the report shows exactthe opposite. Even the “Other
violations” plaintiff cites are exceedingly rare.

Finally, the Court notes that here, whea #inresting officers dad their supervisor,
Sergeant Lucas, he immediately responded to tueistion—i.e., he supervised them.

Plaintiff fails to show that an unconstitomtial departmental policy or custom exists
that was a moving force behindetllleged violation. Thereforeummary judgment is granted
for defendants as to hidonell claim.

F. Qualified Immunity

Defendants assert a qualified immunity deéetesall of plaintiff's federal claims.
The Sixth Circuit recently #culated the applicable,

well-established two-prong test:)(Whether the facts, when taken

in the light most favorable to thparty asserting th@jury, show the

officer's conduct violated a constitutional right; and (2) whether the

right violated was clearly establishsuch “that a r@sonable official

would understand that what h& doing violates that right.See

Saucier v. Katz533 U.S. 194, 201-02, 121 S.Ct. 2151, 150 L.Ed.2d

272 (2001) (citation omitted).
Mullins v. Cyranek805 F.3d 760, 765 (6th Cir. 2015). If thegal question of qualified immunity
turns upon which version of the facts one acceptgutiienot the judge, must determine liability.”
McKenna v. Edgell617 F.3d 432, 437 (6th Cir. 2010). For exampl&slieen v. Throckmortgn
an officer arrested a woman after she failed aistybtest, but her failure was not clear—the court

called the results “ambiguous.” 681 F.3d 853, 865 @th2012). The court held that the officer

was not entitled to qualified immunity becauseasonable jury could have found that he acted

11



reasonably or unreasonablid. at 864. It reasoned that thesuie of probable cause was unclear,
so determining qualified imomity was inappropriateld. at 866.
1. Unlawful Detention, False Argt, and Malicious Prosecution

As defendants admit, an individual’s rigbtbe arrested opwhen probable cause
exists is clearly established.hds, the question is whether, vieg the facts in the light most
favorable to plaintiff, the arresting officel@nd Sergeant Lucas violated plaintiff's clearly-
constitutional rights.

Here, as irGreen the question of qualified immitg “turns upon which version of
the facts one accepts.ld. at 864. As noted above, there arspdied issues of material fact,
specifically whether there was probable cause tstarel prosecute plaintiff. Arguments can be
made on both sides. For example jiry could find that the officensere justified in their arrest
of plaintiff because he andngx matched Ainsworth’s description. Or, it could find that the
description was too general and insufficient to support probable cause. Because the reasonableness
of the officers’ conduct is going to the jury, gtiag defendants’ motion for qualified immunity is
not appropriate SeeKennedy v. City of Cincinnath95 F.3d 327, 336—-38, n.7 (6th Cir. 2010).

2. Failure to Intervene

Plaintiff asserts a failure to intervene ataagainst the officers, alleging that they
could have stopped his wrongfutest but chose not to do $dDefendants’ samgest response is
that the duty to intervene in false arrest/unldwiietention cases is not clearly established. The
court inBraswell v. McCammarNo. 1:15-CV-1336, 2017 WR666449, at *6—7 (W.D. Mich.
June 21, 2017), detailed the standhed Court uses to determine winet a constitutional right is

clearly established:

8 To the extent plaintiff states a claamgainst Moses for failure to intervene, it is dismissed. Moses was not present
when plaintiff was arrested and detained. Therefore, she could not have intervened.

12



In determining whether a law is clearly established, ordinarily this
Court looks to decisions of thei@eme Court and the Sixth Circuit.
Carver v. City of Cincinnatid74 F.3d 283, 287 (6th Cir. 2008ge
Andrews v. Hickman Cty., Teni00 F.3d 845, 853 (6th Cir. 2012)
(“When determining whether a constitutional right is clearly
established, we look first to the dsioins of the Supreme Court, then
to our own decisions and those of other courts within the circuit, and
then to decisions of other Courts of Appealssge also Wilson v.
Layne 526 U.S. 603, 617,119 S. Ct. 1692, 143 L.Ed.2d 818 (1999).
“[E]xisting precedent must have placed the statutory or
constitutional question beyond debatal*Kidd, 563 U.S. at 741,
131 S. Ct. 2074.

The clearly establislieprong will depend ‘igbstantially” on the
level of generality at which the legal rule is identifidshderson v.
Creighton 483 U.S. 635, 639, 107 S. Ct. 3034, 97 L.Ed.2d 523
(1987). Ordinarily, the right musbe clearly established in a
particularized sense, and not at a general or abstract kkrré&40,
107 S. Ct. 3034. Ordinarily, “[t]his @hdard requirethe courts to
examine the asserted right at a rekliy high level of specificity and

on a fact-specific, case-by-case basiddpe v. Heltsleyl28 F.3d
452, 458-59 (6th Cir. 1997)).

However, on the other hand, the Siglincuit recently affirmed that
“reading the[] cases together, thegpBame Court has made clear that
the sine qua non of the ‘clearlgstablished’ inquiry is ‘fair
warning.” Baynes v. Clelan@99 F.3d 600, 612—-13 (6th Cir. 2015).
Thus, “[w]hile it is apparent thatourts should notlefine clearly
established law at a high level ofngeality, it is equally apparent
that this does not mean that ‘a ealrectly on point’ is required”;

the question is, again, whether “precedent [has] placed the statutory
or constitutional quaiion beyond debateld. (citing al-Kidd, 563

U.S. at 741, 131 S. Ct. 2074).

In short, the question isvhether plaintiff had a clely established right to
intervention by officers to prevent his unlawful @treClearly, § 1983 pretts individuals against
unlawful arrest and detention. And every circué hecognized officers’ dutto intervene at least
in excessive force casesSee Abrahante v. JohnsaNo. CIV. 07-5701JBS/KMW, 2009 WL

2152249 at *12 (D.N.J. July 14, 2009pllecting cases from eleven circuits). Thus, the Court

13



must determine whether those protections overlaps—whether there is a clearly established right
to intervention in cased unlawful arrest.

Unequivocally, yes. When officers maéie arresting decision as a unit and with
the permission of their superwvigj sergeant, applicable case law puts them on notice that their
respective failures to intervene to stop araurll arrest—i.e., one lacking probable cause—is a
constitutional violation. In dermining whether a constitutionaght is clearly established, the
Court need not cite a perfectiypposite case; it need only amswhe broader question—whether
existing case law puts the constitutional questiossaie beyond debate anceitbfore, the officers
on notice.

Supreme Court precedentleither the Court nor the gaes are aware of Supreme
Court cases discussing the failure to intervene in unlawful arr8sts.Holloran92 F. Supp. 3d
at 795. But inHarlow v. Fitzgerald 457 U.S. 800, 818 (1982), the Supreme Court held that §
1983 protects “constitutional rightsCiritically, the Supreme Coudid not modify or qualify the
phrase, “constitutional rights.” Conseqtlgnin the Court’s view, according tdarlow's clear,
unambiguous language, 8§ 1983 protects against failures to intervene in all deprivations of
constitutional rights, includg the right to be from unldw arrest and detention.

Sixth Circuit precedentLike Harlow, Jacobsannounced an unqualified duty of
officers to “affirmatively intervene to prevermther officers from violating an individual's
constitutional rights’ Jacobs 5 F. App’x at 395 (emphasis adfje The Sixth Circuit has also
implicitly found that officers may be liable under § 1983 specifically for the failure to intervene in
unlawful arrests.Seee.g, Simmons v. Napie626 F. App’x 129, 139 (6th Cir. 2015) (discussing
jury instructions for a failure to intervene in a false arrdstjner v. City of Taylqr412 F.3d 629,

652 (6th Cir. 2005) (“[D]uring Plaiiff’'s four day incarceation, all three Defenads were directly

14



responsible for ensuring that inmates were expmdity presented to a magistrate for arraignment,
and there is a genuine issue oftenel fact as to whether theBefendants knew th&tlaintiff was
being unlawfully detained, but failed to act.”). dnch cases, the Sixth Circuit assumes, even as
far back as 2005, that officers may be liable fdufa to intervene to prevent false arrests.

Other Sixth Circuidistrict courts As quoted above, idolloran, the court detailed
for several paragraphs the evabutiof the right at issu It concluded: “A for whether the right
to intervention by officers to prevent unlawfulest was clearly established in 2012, the Court
finds in the affirmative.”Holloran, 92 F. Supp. 3d at 794. The cougahoted that other district
courts within the Sixth Circuit haselopted this theory of liabilityld. at 795.Holloran’s analysis
on this issue is thorough, and @@eurt fully agrees with it.

Contrarily, at least one othdrstrict court has held that a failure to intervene in an
unlawful arrest is not a clearlytablished constitutional violatioiwilliams v. Crosby43 F. Supp.
3d 794, 802 (N.D. Ohio 2014). But the Court disagre&fdliams did not include reasoning to
support its holding, and the Court is persuhbg the case law pointing the other way.

Other circuits. Like Harlow and Jacobs other circuits havestated unqualifiedly
an officer's duty to intervene to preuewiolations of constitutional rights.See,e.g, U.S. v.
Koon 34 F.3d 1416, 1446-47 n.25 (9th Cir. 1994y’'d on other grounds(stating that “police
officers have a duty to intercede when theirdiellofficers violate the constitutional rights of a
suspect or other citizen”). Mospecifically, other circuits agree that officers may be held liable
for failure to intervene to prevent an unlawful arreSee e.g, Wilkerson v. Seymour36 F.3d
974, 979 (11th Cir. 2013) (holdinghat where an officer was peag during an arrest and knew
that the arresting officer hawb reasonable basis for arguableh@ble cause, the non-arresting

officer could be liable under § 1983 if hesvsufficiently involved in the arrest”Y;ang v. Hardin

15



37 F.3d 282, 285 (7th Cir. 1994) (citidnderson v. Branernl?7 F.3d 552, 557 (2d Cir. 1994)
(same}; Jennings v. Davis476 F.2d 1271, 1275 n.3 (8th Cir. 1973) (same).

Finally, defendants argue that because wast majority of failure-to-intervene
claims are made in the context of excessive fei@ations, the right to intervention in the context
of unlawful arrests and detentiocannot be clearly established. Thigument is fatally flawed.
Perhaps plaintiff's claims are asserted infreqyebtlt that does not per se make the rights at issue
less clearly established. The offrs here were on notice that they had a duty to intervene to
prevent violations of plaintiff €onstitutional rights, and the cas@ shows that this duty clearly
extends to unlawful arrests and detentions.r these reasons, defendants are not entitled to
qualified immunity.

V. State Law Claims

A. False Arrest
Under Michigan law, a “false arrest @ illegal or unjustified arrest.’Lewis v.
Farmer Jack Div., In¢.327 N.W.2d 893, 894 (Mich. 1982). Amrest without probable cause is
illegal and unjustified. As explagéd above, there is a genuine issimaterial facts as to whether
the arresting officers had probable cause. dfoee, this question must go to a jury.

B. Malicious Prosecution

Under Michigan law, to successfullyssert a malicious prosecution claim, a
plaintiff must prove

(1) that the defendant has intéd a criminal prosecution against
him, (2) that the criminal proceedings terminated in his favor, (3)
that the private person who instituted or maintained the prosecution
lacked probable cause for his actions, and (4) that the action was
undertaken with malice or a purpaseénstituting the criminal claim
other than bringing theffender to justice.

9 The Court notes that the Sixth Circuit approvingly citedersors statement of the law, which held, likiarlow
andJacobs that officers have a duty to intervene to prevent deprivations of any constitutional violation.
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Matthews v. Blue Cross Blue Shield of Mich.572 N.W.2d 603, 609—-10 (Mich. 1998). The only
difference between these elements and the elerokatalicious prosetion claim under § 1983
is element (4), malice or some other purpose.

Given our malicious-prosecution-clairanalysis above, the only remaining
guestion is whether Moses acted with malicdaora purpose besides justice. Sergeant Ball
testified: “We have a competition, see who chrse the most cases.” Pl.’s Br. Ex. 16 p1%9.
Moses failed to include the exculpatory Faadbevidence and negative Knox identification in
her warrant packet. Plaintiff has also shown B®teral of the statements in Moses’s warrant
request were not accurate. Perhaps thesestmns and misstatements were innocent. But a
reasonable jury viewing them inethight most favorable to plaifitcould find that Moses was not
motivated by the desire to do justice, but to close more cases—i.e., win Sergeant Ball’s
competition.

C. Intentional Torts Claims Against Inddual Officers, Qualified Immunity

Plaintiff asserts intentional tort ciags against Sergeant Lucas, the arresting
officers, and Moses. Defendants argue that #meyqualifiedly immune from intentional tort
claims.

The Michigan Supreme Court articuldtgualified immunity for governmental
employees against state law intentional tort claims:

[G]overnmental employees enjoyaiified immunity for intentional
torts. A governmental employee must raise governmental immunity
as an affirmative defense and establish that (1) the employee’s
challenged acts were undertalduring the course of employment
and that the employee was acting,reasonably believed he was
acting, within the scope of his authority, (2) the acts were undertaken
in good faith, and (3) the acts wmediscretionary, rather than
ministerial, in nature. . . .

10 sergeant Ball clarified that this was to reward good officers for good vidbrk.
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Odom v. Wayne County60 N.W.2d 217, 218 (Mich. 2008). Regaglelement (1), the Michigan
Supreme Court explained that “governmental eygé[s] will not be afforded immunity when
committing ultra vires acts, as these are outside the scope of the employee’s autldoaty224.
And regarding element (2), good faith, “there ismeonunity where the inferior officer [acts] for
an improper purpose.ld.

The individual defendants are not entittedjualified immunity. Arresting people
without probable cause is outsitlie scope of officersiuthority. Thereforeyiewing the facts in
the light most favorable to plaifft because a jury will decidboth whether there was probable
cause and whether defendants acesbonably, the Court cannotthits stage find that Sergeant
Lucas and the arresting officers are qualifiedly inme. As for Moses, the question of whether
she acted with an improper purpose is already gmirgjury. Consequently, viewing the facts in
the light most favorable tplaintiff, the Court cannotfid her qualifiedly immune either.

a. All State Law Claims Against the City of Detroit

Defendants argue that und®oss v Consumers Power C862 N.W.2d 641 (Mich.
1984), the City of Detroit is abkdely immune from intentional tort claims. Because plaintiff's
response does not address this issue, he conitedad summary judgment is granted as to all
claims against the City of Detroit.
CONCLUSION

Accordingly,

IT IS ORDERED that defendants’ motiorr feummary judgment is denied in part

and granted in part as set foethove; all claims against the Ciby Detroit and Officers Fisher,

Wesley, and Moreau are dismissekhe only remaining claims are: a federal failure to intervene
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and federal and state false arrest claims against Officers Washington, Tanguay, and Dennis and

Sergeant Lucas; and federal and state malicicasepution claims against Investigator Moses.

s/Bernard A. Friedman
BERNARD A. FRIEDMAN
SENIOR UNITED STATES DISTRICT JUDGE

Dated: September 12, 2017
Detroit, Michigan

CERTIFICATE OF SERVICE
The undersigned certifies that the foregoinguinent was served upon counsel of record
and any unrepresented parties via the Court’s §g¥tem to their respective email or First Class

U.S Mail addresses disclosed on the btf Electronic filing on September 12, 2017.

s/Teresa McGovern
Case Manager Generalist
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